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STATEMENT OF QUESTIONS PRESENTED 


The parties have stipulated that the following are the 
questions presented: 


1. Did: the Commission’s Orders adopted September 13, 
1961 and November 21, 1962 in Docket 6741 terminating a 
proceeding commenced as a general hearing to resolve 
issues, among others, raised by the fact that large areas 
of the U.S. were without primary standard broadcast serv- 
ice and by applications for power in excess of 50 kw and 
for operation of additional stations on Class I-A Clear 
Channel frequencies: 


(a) Violate Section 307(b) or Section 303(f) of the 
Communications Act by authorizing one additional 
station to operate day and night on each of 13 of the 
25 Class I-A frequencies and by refusing to amend the 
rule limiting the power of Class I-A stations to 50 kw,* 
thus providing improved nighttime service to a maxi- 
mum of only 600,000 of the over 25 million people 
living in over half of the land area of the continental 
U.S. who do not receive a single acceptable nighttime 
primary service and denying improved nighttime serv- 
ice to almost 25 million people by refusing to authorize 
Class I-A stations to operate with power in excess of 
50 kw? 


(b) Erroneously fail to give due consideration to 
H. Res. 714 passed July 2, 1962 which expressed the 
sense of the House of Representatives that (1) the 
Commission was free, notwithstanding a 1938 Senate 
Resolution to the contrary, to authorize power in excess 
of 50 kw, if found to be in the public interest, and 
(2) the Commission should not authorize any additional 


* Appellee-Respondents and Intervenors Transcontinent Television Corpora- 
tion, Midwest Radio-Television, Inc., American Broadcasting-Paramount 
Theatres, Inc., WXYZ, Inc., WLS, Inc., and City of New York Municipal 
Broadcasting System (WNYC) believe that Issue 1(a) should terminate at 
this point. 


fulltime stations on any of the 25 Class I-A frequencies 
for a period of a year so that the Commission would 
have an opportunity to reconsider its September 13, 
1961 Order in light of H. Res. 714 and so that Class I-A 
stations would have an opportunity to file applications 
for higher power? 


(c) Erroneously deny the licensees of WJR (De- 
troit, Michigan) and WGN (Chicago, Illinois) hearing 
rights under Sections 303(f), 309(e) or 316 of the 
Communications Act by deciding to permit (1) KFMB 
(San Diego, California) to operate fulltime on the 
Class I-A frequency (760 ke) assigned to WJR, and 
(2) a yet to be determined station located in Idaho or 
Nevada to operate fulltime on the Class I-A frequency 
(720 ke) assigned to WGN? 


(d) Erroneously make findings and conclusions un- 
supported by record evidence or erroneously fail to set 
forth (1) rational reasons supporting the decision, or 


(2) findings supporting the conclusions? 


2. Did the Commission’s Order adopted November 21, 
1962, which, without a hearing, denied petitions filed by 
the licensees of WJR and WGN requesting that pertinent 
rules be waived and accompanying applications to increase 
power from 50 kw to 750 kw be accepted for filing in ac- 
cordance with Rules 1.15 and 1.307(a): 


(a) Erroneously deny the licensees of WJR and 
WGN their rights to a Section 309(e) hearing on their 
750 kw applications by failing to (1) set forth rational 
reasons demonstrating that WJR and WGN had failed 
to allege reasons, sufficient if true, to justify a waiver 
of the pertinent rules, and (2) give due consideration 
to H. Res. 714 passed July 2, 1962? 


(b) Erroneously fail to accord the licensees of WJR 
and WGN a hearing before denying their petitions to 
waive pertinent rules and accept for filing their 750 kw 
applications? 
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BRIEF FOR APPELLANTS-PETITIONERS 


PRELIMINARY STATEMENT 


More than 25 million people in the continental United 
States do not receive any acceptable primary radio service 
at night and depend upon the secondary or skywave service 
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of Clear Channel stations such as WJR and WGN for their 
only nighttime radio service.* 


When the Federal Communications Commission adopted 
its present system of broadcast allocations in 1939, it in- 
corporated the concept of stations operating at high power 
on clear channels, which were designed ‘‘to render wide 
area service to remote communities and rural areas not 
reached by other AM stations.’? The Clear Channel con- 
cept originated in 1923 with the Secretary of Commerce 
and Labor under the Radio Act of 1912 and, in turn, was 
carried forward by the Federal Radio Commission in 1928. 
As recently as 1958, the FCC confirmed that ‘‘improvement 
of nighttime service throughout most of the existing white 
areas must be provided, if at all, by new or improved sky- 
wave service.”’ 


The orders challenged by WJR and WGN substantially 
diseard the Clear Channel concept without promulgating 
any substitute to ensure at least one nighttime radio service 


for the large and populous white areas of the country. 


At issue, therefore, is the legality of separate but related 
orders issued by the Federal Communications Commission, 
which reduce the number of Class I-A Clear Channel stand- 
ard broadcast stations authorized to operate in the United 
States and fix the maximum, permissible operating power 
for all Clear Channel stations at 50 kw. Specifically, by 
these orders the FCC (1) amended its Rules and Regula- 
tions to duplicate 13 of the 25 presently allocated Class 
J-A Clear Channel frequencies by assigning one additional 
standard broadcast station to each of the 13 frequencies 
duplicated; (2) perpetuated the existing Rule that limits 
the operating power of Class I-A Clear Channel stations 
to 50 kw; (3) denied and returned, without holding a hear- 


*The Goodwill Stations, Inc. is the licensee of WJR, a Class I-A Clear 
Channel station operating on 760 ke at Detroit, Michigan; WGN, Ine, is the 
licensee of WGN, also a Class I-A Clear Channel station, operating on 720 ke 
at Chicago, Illinois. 
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ing of any kind, the applications of WJR and WGN, cur- 
rently licensed on 2 of the 13 frequencies duplicated by 
the Commission, for increases in their operating power 
from 50 to 750 kw; and (4) denied, also without a hearing, 
the petitions for waiver of certain Rules and Regulations, 
which accompanied the applications. 


As detailed below, the effect of these orders will be to 
nullify the Congressional mandate that the FCC establish 
a ‘‘fair, efficient, and equitable distribution of radio serv- 
ice’’ throughout the United States, and the Commission’s 
own public interest determination that Class I-A Clear 
Channel stations ‘‘render wide area service to remote com- 
munities and rural areas not reached by other AM sta- 
tions,’”?} 


JURISDICTIONAL STATEMENT 


Nos. 17,498 & 17,499: On November 27, 1962, the Federal 
Communications Commission released an order denying and 
returning, without a hearing, the applications of WJR and 
WGN for increased operating power and the accompanying 
petitions for waiver of the Commission’s Rules. (R. 5071- 
73) Separate notices of appeal were timely filed by WJR 
and WGN on December 27, 1962, pursuant to Section 402(b) 
of the Communications Act of 1934 and Section 10 of the 
Administrative Procedure Act. 47 U.S.C. §402(b); 5 
U.S.C. $1009, respectively. 


No. 17,500: On September 14, 1961, the Federal Com- 
munications Commission released an order that duplicated 
13 of 25 Class I-A Clear Channel standard broadcast fre- 
quencies and refused to authorize operating power in excess 
of 50 kw. (R. 4085-4146) Petition for reconsideration of 
this order was timely filed by petitioners on October 16, 
1961, and was denied in all respects by the Commission on 
November 28, 1962. (R. 4925-48) A joint petition for 
review was timely filed by WJR and WGN on December 
27, 1962, pursuant to Sections 402(a) and 405 of the Com- 


147 U.S.C. § 307(b); 24 FOC Ann. Rep. 112 (1958). 
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munications Act of 1934, Sections 2 and 4 of the Judicial 
Review Act of 1950 and Section 10 of the Administrative 
Procedure Act. 47 U.S.C. §§ 402(a), 405; 5 U.S.C. §§ 1032, 
1034; 5 U.S.C. § 1009, respectively.’ 


STATEMENT OF THE CASE 


L TECHNICAL AND HISTORICAL BACKGROUND OF CLEAR 
CHANNEL CONCEPT 


A. Physical Characteristics of Groundwave and 
Skywave Signals 


In the standard broadcast band, stations radiate both 
groundwave and skywave signals at all times. Both types 
of signals can provide broadcast service as well as consti- 
tute a source of interference. Groundwaves generally fol- 
low the curvature of the earth and are of the same strength 
irrespective of the time of day. Skywaves are radiated in 
straight lines from the transmitting antenna directly into 
space, where they are partially absorbed and partially re- 
fracted back to the surface of the earth by the ionized 
layer of the upper atmosphere known as the ionosphere. 
Because of the differences between the daytime and night- 
time refraction properties of the ionsphere, the strength of 
skywave signals varies and is strongest at night. 


Groundwave signals provide a dependable but circum- 
seribed® primary service so long as the signal strength, 
which diminishes with distance, is strong enough to over- 


20n February 25, 1963, the FCC filed 2 motion requesting partial dis- 
missal of the Section 402(b) appeals and the Section 402(a) petition for 
review on the ground that these sections provide mutually exclusive avenucs 
for obtaining judicial review of orders of the Federal Communications Com- 
mission. An opposition to this motion was filed by WJR and WGN on 
March 4, 1963. 

The FCC has admitted that the Court’s ruling on the motion will not affect 
any of the issues raised in the cases as consolidated, in response to a prior 
motion filed by the Commission on January 24, 1963. 


3 For example, the primary service area of WJR reaches out approximately 
120 miles, while the comparable service area of WGN extends approximately 
220 miles. 
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come such things as atmospheric and man-made noise and 
interfering signals from other stations. During the day- 
time service is rendered almost exclusively by the ground- 
wave signal, for at these hours the skywave signal is too 
inefficient to be relied on to render a useful broadcast 
service. In the nighttime, when the ionosphere acts as a 
more reliable reflecting medium, the skywave signal is much 
stronger and is capable not only of providing a useful 
secondary service, but can do so at distances significantly 
greater than is possible by the groundwave signal. At the 
same time, the increased efficiency of the skywave signal 
in relation to the time of day complicates the problem of 
interference between stations. 


By reason of the physical characteristics of radio signals 
and the territorial expanse of the United States, only high- 
power stations operating on clear channels can provide 
skywave service at night to large areas of the nation that 
otherwise would not be served at all, although such stations 
cannot serve areas of comparable dimension in the daytime 
because of less efficient skywave propagation.‘ Since simul- 
taneous operation on these channels at night by more than 
one station would cause destructive interference, co-channel 
stations have to employ such measures as are necessary to 
protect the nighttime skywave service of the dominant sta- 
tion. 


B. Establishment of Clear Channel Frequencies 


Thus, from the outset of standard broadeasting in this 
country, it has been acknowledged that radio service could 
be furnished rural areas and remote communities only by 
assigning one high powered station to a number of clear 
frequencies. Otherwise, nighttime radio service would not 
be available to the numerous areas beyond the limited range 
of groundwave service. 


4See Appendix A of this Brief, which depicts the nighttime radio service 
available in the continental United States as of January 1, 1957. 
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From 1926 until the creation of the Federal Radio Com- 
mission in 1928, broadcast stations actually operated on 
whatever frequency and at whatever hours and power they 
desired, since the Radio Act of 1912 was held to confer no 
authority on the Secretary of Commerce and Labor to im- 
pose restrictions as to frequency, power or hours of oper- 
ation.® The result of this statutory gap was the virtual 
elimination of all nighttime radio service beyond the im- 
mediate area of particular cities in which stations were 
located, even though Secretary Hoover had promulgated 
regulations in 1923 establishing 40 Clear Channel fre- 
quencies.® 


The Radio Act of 1928 closed the loophole of the 1912 
Act and the very first allocation adopted by the Federal 
Radio Commission set aside 40 Clear Channel frequencies 
on which only one station was to operate at night.” The 
Commission explained that its action was designed to en- 
sure ‘‘clear reception of the station’s program’? for ‘‘dis- 


tant or rural service.”? 2 FRC Ann. Rep. 214-15 (1928). 


In 1934, the Federal Communications Commission re- 
placed the Federal Radio Commission as the licensing 
authority and it carried forward intact the Clear Channel 
allocations.® 


Between 1928 and 1934, 10 of the original Clear Channels 
had been eliminated by ‘‘duplication,’’ the assignment of 
one or more additional fulltime stations to each frequency. 
By 1945, all but 25 of the Clear Channels had been elimi- 


5 See United States v. Zenith Radio Corp., 12 F. 24 614 (ND. Ill. 1926); 
ef. Carmichael v. Anderson, 14 F. 24 166 (W.D. Mo. 1926); 35 Ops. Att’y. 
Gen. 126 (1926). The Secretary of Commerce and Labor had been issuing 
broadcast licenses specifying frequency, power and hours of operation from 
1921 until 1926. 

6 Radio Service Bulletin 73 (May 1923). 

7 FRC General Order 40. 


8 See 47 U.S.C. § 640(a). 
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nated by duplication. The remaining 25 are now referred 
to as Class I-A Clear Channels,® while the duplicated Clear 
Channel frequencies, on which 3 to 11 fulltime stations are 
currently authorized to operate, are known as Class I-B 
Clear Channels.’° 


C. Clear Channel Station Operating Power 


In 1924, the maximum permissible operating power of 
Clear Channel stations was increased by the Secretary of 
Commerce and Labor from 1 to5 kw." By 1928, the maxi- 
mum had been increased from 5 to 25 kw, while 50 kw was 
authorized on an experimental basis. By 1930, 50 kw had 
been authorized by the Federal Radio Commission for 20 
of the then 40 Clear Channels; in 1933, the remaining 20 
were authorized to operate at 50 kw. Since 1933, the power 
of all Clear Channel stations has been limited to 50 kw, 
although WLW, Cincinnati, Ohio, was authorized to oper- 
ate at 500 kw on an experimental basis from 1934 to 1939. 


In the first 6 months of 1936, 9 Clear Channel stations, 
including WJR and WGN, filed applications with the FCC 
requesting authority to operate at 500 kw.? The Com- 
mission instituted a general hearing on these applications 
in 1936 to determine whether the 50 kw power ceiling should 
be removed. FCC Dkt. No. 4063. 


9 Actually, one of the 25 Class I-A frequencies was eliminated in 1941 when 
a second fulltime station was authorized to operate on 770 ke on a ‘‘tem- 
porary’? basis that has continued to date. 

See Appendix B of this Brief, which lists the 25 Clear Channel stations 
presently licensed. 


10Of the 107 channels in the standard broadcast band (535-1605 ke), 25 
are Class I-A Clear Channels, 14 are foreign I-A Clear Channels, 19 are 1-B 
Clear Channels, 2 are foreign I-B Clear Channels, 41 are Regional Channels 
(on each of which 13 to 25 fulltime stations operate) and 6 are local channels 
(on each of which 132 to 160 fulltime stations operate). 


11 Radio Service Bulletin 92, p. 4 (Dee. 1, 1924). 
12 FCC Dkt. Nos. 3963, 3985, 4095, 4091, 4092, 4110, 4230, 4419 & 5322. 
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Following this hearing, the FOC’s Engineering Depart- 
ment issued a report on January 11, 1937, which sum- 
marized as follows the considerations bearing on higher 
power: 


While we believe that powers in excess of 50 kw on 
clear channels are technically sound and are in accord 
with scientific progress, we recognize that social and 
economic factors involved in the use of 50 kw may 
outweigh in importance engineering considerations, 
and request instructions from the Division as to its 
desire with respect to regulations on the question of 
super-power. * * * 


We feel that there is a need for increased signal 
intensity and have recommended that in general power 
increases are required to better the service to the pub- 
lic. However, we recommend that the regulations in 
this respect be sufficiently flexible to permit the Com- 
mission to judge each individual case upon its merits, 
particularly as to the needs and economic and social 
circumstances. Rep. at p. 8. 


On July 1, 1937, the Engineering Department submitied 
its Report on Social and Economic Data, which concluded 
as follows: 


* * * we feel that no one should fear technical pro- 
gress, and therefore we see no logical reason for an 
arbitrary defensive regulation which would prevent 
the future use of power in excess of 50 kw in the event 
that evidence and data should show conclusively that 
such power in certain individual cases is in the interest 
of the public. It should be noted that in this connec- 
tion other nations on this continent have licensed sta- 
tions to use powers greatly in excess of 50 kw and 
sight should not be lost of this fact from either a tech- 
nical or economic standpoint. Rep. at p. 120. 


The Commission, however, left the power ceiling intact 
and the proceeding was terminated. 


A second Clear Channel hearing was held in 1938 before 
a special committee of three Commissioners. Among other 
things, the committee considered rule changes proposed in 
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the 1936 proceeding. FCC Dkt. No. 5072-A. Once more 
the Clear Channel stations, including WJR and WGN, pro- 
posed removal of the 50 kw power limitation. 


Following this hearing, the committee issued a report as 
follows respecting the use of higher power: 


The evidence shows conclusively that, from a tech- 
nical standpoint, the use of power in excess of 50 kw 
has a distinct advantage because it provides better 
quality service to the vast population residing in rural 
areas and in towns which neither have broadcasting 
stations of their own nor are located within the pri- 
mary service areas of any station. The public residing 
under these circumstances must now rely for their 
only program service upon distant clear channel sta- 
tions having not more than 50 kw power. Therefore, 
from a technical standpoint, it is safe to conclude that 
the higher signal intensities produced by greater 
kilowatt power, with the consequent improvement in 
technical service, tends to equalize the quality of serv- 
vice rendered to the population in rural areas as com- 


pared to the service rendered the population in urban 
communities more fortunately equipped with broad- 
cast transmission facilities of their own. 


The evidence indicates that there would be no diffi- 
culty in securing economic support for the operation 
of 500 kw stations in the principal markets of the coun- 
try. However, there is doubt as to whether the neces- 
sary number of competitive 500 kw stations could be 
supported economically in the sections of the country 
where the need for improvement in signal intensity 
in rural areas is the greatest. Rep. at Part I. 


The Report concluded: 


The evidence to date is far too meager to warrant 
this Commission’s advocating super power as the only 
means of improving service to the rural listeners of 
the nation. ** * Ata later date the subject of super 
power may be reopened and decided more positively 
upon the basis of more accurate evidence and experi- 
ence than is available at present. 


The nine 500 kw applications that had been filed in 1936 
were dismissed without prejudice on June 16, 1942. 
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Il. THE COMMISSION UNDERTAKES TO IMPROVE SERVICE 
TO WHITE AREAS 


A. The 1945 Hearing Order in Docket 6741 


On February 20, 1945, the Commission sua sponte insti- 
tuted a general hearing respecting improvement and ex- 
tension of service to the vast areas of the United States 
that did not receive any primary standard broadcast 
service. (R. A-C)* In relevant part, the hearing issues 
were specified as follows (R. A-B): 


2. Whether the number of clear channels should be in- 
creased or decreased and what frequencies in the stand- 
ard broadeast band shall be designated as I-A channels 
and as I-B channels. 


3. What minimum power and what maximum power 
should be required or authorized for operation on clear 
channels. 


4, Whether and to what extent the authorization of power 
for clear channel stations in excess of 50,000 watts 
would unfavorably affect the economic ability of other 
stations to operate in the public interest. 


. What changes the Commission should order with re- 
spect to geographical location, frequency, authorized 
power or hours of operation of any presently licensed 
clear channel station. 


B. The Purpose of the Proceeding 


The Commission’s February 20 Order (R. A-C) and the 
accompanying News Release (No. 80659) made it clear 
that the primary purpose of the proceeding was to find a 
solution to the problem of providing reliable standard 
broadcast service to all residents of the continental United 
States. As was explained by former Chairman Denny 
during the course of the hearings: 


13Prior to the institution of this proceeding several applications had 
been filed by Clear Channel stations for operating power in excess of 50 kw. 
The applications were dismissed on February 1, 1946, See FCC Public Notice 
89273 (Feb. 5, 1946). 
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Your testimony recognizes the reason that the Com- 
mission has called this hearing: that the statute under 
which we operate has a provision in it requiring the 
Commission to take steps to insure an equitable dis- 
tribution of radio service between the several states 
and their communities, and we have called this hearing 
to get the facts as of 1946, as to what the coverage 
situation is in the United States, to find out where the 
blank spots are in that coverage, and to canvass the 
situation and see what can be done about filling in 
those blank spots so that we will have full nation-wide 
coverage of all states and all communities, which is 
the Commission’s objective in this proceeding. (Tr. 
3922) 


The Commission proposes in this proceeding to do 
whatever can be done to improve coverage generally 
in the United States. There are clearly some changes 
and adjustments which can be made that will improve 
coverage, and it will be very helpful to the Commission 
if the parties to this proceeding will come forward 
with affirmative, constructive suggestions looking 
towards the over-all betterment of broadcasting service 
in the United States. (Tr. 1827) 


Between January 14, 1946 and October 31, 1947, forty 
hearing sessions were held before the Commission en banc 
or before individual Commissioners. The record consisted 
of over 6,000 pages of testimony and some 400 technical and 
statistical exhibits. Briefs were filed by the parties on 
January 12, 1948 and oral argument was heard by the 
Commission en banc on January 19, 20, and 21, 1948. 


The record amassed in the 1946 and 1947 hearings demon- 
stated that as of January 1947 more than 23 million 
people residing in approximately 61 per cent of the land 
area of the continental United States did not receive any 
satisfactory nighttime groundwave service. Nonetheless, 
the only concrete proposal for improving service to these 
communities, so-called ‘‘white’”? areas, was submitted by 


14Sco Exhibit 339, pp. 13ff., Table V and Exhibit 340, Figure 2b. 
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Clear Channel Broadcasting Service (CCBS), of which 
WJR and WGN are members.” CCBS urged retention 
of all existing Class I-A frequencies and the authorization 
of operating power in excess of 50 kw for a minimum of 
20 Class I-A stations. 


Proposals were advanced by others to retain the 50 kw 
power ceiling and to duplicate all Class I-A frequencies 
by the assignment of additional fulltime stations, although 
there was no demonstration as to how any of these pro- 
posals would actually improve service to the so-called white 
areas. 


C. The 1958 Further Notice in Docket 6741 


After the 1948 oral argument, the Commission took no 
further action for 10 years. 


Then, on April 15, 1958, the Commission issued a Further 
Notice of Proposed Rule Making (R. 1-29, 34), which re- 


quested comments on several proposals, including the fol- 
lowing: 


1. Retention of the 50 kw power ceiling with respect to 
13 of the 25 Class I-A frequencies, including 720 ke, the 
frequency assigned to WGN,'* and the authorization of 
one additional fulltime station on each of the 13 frequencies. 


2. Maintenance of the status quo regarding the remain- 
ing 12 Class I-A frequencies, including 760 ke, the frequency 
assigned to WJR, and deferral of a decision as to whether 
power in excess of 50 kw should be authorized for the 
Class I-A stations operating on the 12 frequencies. 


15 CCBS is an association of 13 independently owned and operated Class I-A 
Clear Channel stations. Its proposal is set forth at Tr. 4945ff. See also Exhibit 
339, pp. 45ff.; Exhibit 340, Figures 41, 45. See Appendix C to this Brief. 


16 The proposed duplication of 720 ke was to be accomplished by assigning 
a new fulltime station at a location from which the new station ‘‘could place 
a first primary service in white areas.’? Par. 60 of Further Notice (April 
15, 1958). 
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WGN, individually and as a member of CCBS, and WJR, 
as a member of CCBS, filed comments on August 15, 1958 
(R. 210-84, 295-779) and reply comments on October 29, 
1958 (R. 1427-52, 1586-89), opposing the proposals and 
advocating the authorization of higher power for all Class 
J-A stations as the only feasible means of improving service 
to the white areas..7 In its comments, CCBS included a 
showing that, although the land area of the continental 
United States without any satisfactory primary service 
had decreased from 60.6 per cent in 1947 to 57.9 in 1957, 
the number of people living in white areas had increased 
from 23.2 million to 25.6 in the same period.”* 


D. The 1959 Third Notice in Docket 6741 


On September 22, 1959, the Commission released a Third 
Notice of Further Rule Making (R. 1793-1815), which re- 
quested comments on the following proposals: 


1. Deferral of a decision to authorize power in excess 


of 50 kw with respect to all 25 Class I-A frequencies. 


2. Authorization of one additional fulltime station on 
23 of the 25 Class I-A frequencies,” including the fre- 
quencies licensed to WJR and WGN.” 


W5R, individually and as a member of CCBS, and WGN, 
as a member of CCBS, filed comments on April 1, 1960 (R. 
2975-85, 3184-3409) and, individually and as members of 
CCBS, both filed reply comments on June 1, 1960 (R. 3511- 
21, 3640-53, 3664-3707), opposing the newest proposals and 


17 Sce Appendix C and D to this Brief, which depict, respectively, the night- 
time service that would be available throughout the United States if all exist- 
ing Clear Channel stations operated at 750 kw and the location of the stations 
with respect to population distribution. 


18 During this period the number of fulltime station had increased by 536, 
from 1,339 to 1,875. 

19 The two Class I-A frequencies excluded, 660 and 770 ke, had already been 
assigned two fulltime stations. 


20 The proposcd fulltime stations on 760 and 720 ke were to be located in 
the states of Idaho and Utah, respectively. 
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reiterating their previous position that service to white 
areas could be improved only through the authorization of 
power in excess of 50 kw for Class I-A stations. 


E. The 1961 Report and Order in Docket 6741 


On June 13, 1961, the Commission issued a Press Release 
(P.N. B-6295), announcing that the Commission had in- 
structed its staff to prepare a Report and Order that would 
terminate Docket 6741 ‘‘by rule amendments opening the 
way to the assignment of one unlimited time Class II sta- 
tion on each of 13 Class I-A clear channels * * * to provide 
service to underserved or white areas * ** 2? Among the 
43 channels to be duplicated were 720 ke, to which a sta- 
tion located in Nevada or Idaho was to be assigned, and 
760 ke, to which a station in San Diego, California, was to 
be assigned. 


Shortly thereafter, bills were introduced in Congress 
looking toward prohibiting any duplication of the 25 Class 
J-A frequencies beyond that authorized as of July 1, 1961, 
and looking toward directing the Commission to authorize 
power in excess of 50 kw for Class I-A stations. 


On February 7, 1961, the Chairman of the House Inter- 
state and Foreign Commerce Committee sent a letter to the 
Chairman of the FCC requesting that the Commission post- 
pone adopting any final order in Docket 6741, ‘‘until the 
expiration of a reasonable time after the reconvening of 
the Congress in January 1962 * * “ in order to give the 
committee an opportunity * * * to conduct some hearings 
on several bills which have been introduced: and referred 
to the committee affecting Clear Channel operations * * *.”’ 
(R. 4081-82) Nevertheless, on September 14, 1961, the 


21 See S. 2290 introduced July 20, 1961 and the following House bills intro- 
duced in July of 1961: H.R. 8210, H-R. $211, H.R. 8228 and H.R. 8274. 
See also statements of Senator Douglas (107 Cong. Rec. 11432-33) ; Congress- 
man Bennett (107 Cong. Rec. 11986-87) ; Senator Capehart (107 Cong. Rec. 
12031-32) ; Senator Miller (107 Cong. Rec. 12032-33); Senator Keating (107 
Cong. Rec. 12032); Congressman Loser (107 Cong. Rec. A1058); and 
Senator Symington (108 Cong. Rec. 21896-97). 
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Commission released a Report and Order terminating 
Docket 6741 by amending its rules, effective October 30, 
1961, in the following respects (R. 4085-4146) : 


1. Authorized one additional fulltime station on 13 of 
the 25 Class I-A frequencies, including 760 ke licensed to 
WJRB and 720 ke licensed to WGN.” Specifically, Rules 
3.21(a) and 3.25(a)(3) were amended to authorize the full- 
time operation of KFMB, San Diego, California, on 760 
ke with maximum power of 5 kw, subject to the provision 
that KFMB protect the 0.1 mv/m daytime groundwave 
and 0.5 mv/m nighttime 50 per cent skywave contours of 
WJR operating with power of 50 kw.** Rules 3.22(a) and 
3.182(a) were amended to authorize the operation of a 
fulltime station located in Nevada or Idaho on 720 ke, with 
the provisions that the new station protect the 0.1 mv/m 
daytime groundwave and 0.5 mv/m nighttime skywave 50 
per cent contours of WGN operating at 50 kw and provide 
a first nighttime primary service to either 25 per cent of 


22 The 13 duplications are as follows: 
Location of Proposed 
Frequency (ke) Class I-A Station Class II Station 


670 WMAQ, Chicago, Ill. Idaho 

720 WGN, Chicago, Il. Nevada or Idaho 
750 WSB, Atlanta, Ga. Anchorage, Alaska 
760 WSR, Detroit, Mich. San Diego, Calif. 
780 WBBM, Chicago, Ill. Nevada 

880 WCBS, New York, N. Y. N.D., S.D., or Nebr. 
890 WLS, Chicago, Il. Utah 

1020 KDKA, Pittsburgh, Pa. New Mexico 

1030 WBZ, Boston, Mass. Wyoming 

1100 KYW, Cleveland, Ohio Colorado 

1120 KMOX, St. Louis, Mo. Calif. or Oregon 
1180 WHAM, Rochester, N. Y. Montana 

1210 WCAU, Philadelphia, Pa. Kansas, Nebr. or Okla. 


23On October 4, 1961, the Commission granted the renewal application of 
WSR, which had been filed on June 21, 1961, subject to the following condi- 
tion: ‘«* * * operation under this renewal is subject to whatever interference 
may be caused to Station WJR, outside of its 0.5 mv/m 50 per cent skywave 
contour, by a co-channel unlimited time Class IT station assigned to San Diego, 
California, pursuant to Report and Order in Docket 6741 adopted September 
13, 1961 (Clear Channel case).’? (R. 5033) 
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its nighttime interference free primary service area or to 
25 per cent of the population residing therein. 


2. Deferred any decision to authorize duplication or 
power in excess of 50 kw with respect to the remaining 12 
Class I-A frequencies.” 


On October 16, 1961, WGN and WJR each filed a Peti- 
tion for Reconsideration and Conditional Request for Evi- 
dentiary Hearing, and, as members of CCBS, filed a Peti- 
tion for Rehearing. (R. 4200-4294, 4357-4409) The peti- 
tions contended that the rules could not be amended to 
authorize the operation of additional fulltime stations on 
any of the 25 Class I-A frequencies, including 720 and 760 
ke, without first affording the licensees of the affected 
stations an adjudicatory hearing. WJR and WGN each 
demanded such a hearing in the event the Commission 
failed, upon reconsideration, to set aside the duplications 
of 760 and 720 ke. The Commission’s attention was again 
directed to the fact that the only feasible means of improv- 
ing service to white areas was through the authorization 
of power in excess of 50 kw for Class I-A stations. An 
engineering analysis was submitted, which estimated that 
if the 13 Class I-A frequencies were duplicated as contem- 
plated, no improvement in nighttime skywave service would 
be afforded to the more than 25 million persons residing 
in white areas; no new nighttime primary service would be 
afforded to the more than 18 million persons living in white 
areas located east of the Mississippi River; and a new 
nighttime primary service would be provided to only some 
235,000"* of the more than 7 million persons: living in white 
areas located west of the Mississippi River. 


24 On January 3, 1962, the Commission granted the renewal application of 
WGN, which had been filed on September 5, 1961. (R. 5145-47) 


25 See 1961 Order, Par. 18, ef. Pars. 20, 21, 25. 


26 During House hearings held in February of 1962 on H.R. 8210, ct al., 
the Chairman of the FCC testified that ‘‘at least’’ 600,000 of the white areca 
residents living west of the Mississippi River would receive their first night- 
time primary service. (Page 235 of Hearings held February 1, 2 and 13, 1962 
on H.R. 8210, et al.). 
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F. ELR. Res. 714 Is Passed on July 2, 1962 


On February 1, 2 and 13, 1962, hearings were held before 
a subcommittee of the House Committee on Interstate and 
Foreign Commerce with respect to the House bills intro- 
duced in July of 1961 looking toward prohibiting duplica- 
tion of any of the 25 Class I-A frequencies and the authori- 
zation of power in excess of 50 kw for Class I-A stations. 
On June 29, 1962, the House Committee on Interstate and 
Foreign Commerce favorably reported out H.R. Res. 714, 
H.R. Rep. No. 1954, which was passed on July 2, 1962. 
FHLB. Res. 714 expressed the sense of the House of Repre- 
sentatives that (1) the Commission was free, notwithstand- 
ing a 1938 Senate resolution to the contrary, to authorize 
power in excess of 50 kw if found to be in the public 
interest, and (2) the Commission should not authorize any 
additional fulltime stations on any of the 25 Class I-A 
frequencies for a period of a year so that the ‘Commission 
would have an opportunity to reconsider its Report and 
Order in light of H.R. Res. 714 and so that Class I-A sta- 


tions would have an opportunity to file applications for 
higher power. 


G. The Filing of Higher Power Applications 


On October 22, 1962 and November 13, 1962, WJR and 
WGN, respectively, filed applications with the Commission 
requesting authority to operate at 750 kw, each of which was 
accompanied by a petition to waive the rules and to accept 
the application for filing.” 


27 An article appearing at page 27 of the October 15, 1962 issue of Broad- 
casting magazine gave notice of the fact that members of CCBS planned to 
file applications seeking authority to operate with power in excess of 50 kw. 
The magazine also reported that ‘‘one highly placed FCC official’’ stated 
that ‘‘Clear Channel stations which plan to file applications for higher power 
* * © will be wasting their time and money * * *’’ and that ‘‘some Clear 
Channel outlets have discussed application proposals with FCC and were 
advised not to file* * *.’? Op. cit. supra, p. 5. 
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H. The 1962 Orders 


Finally, on November 21, 1962, the Commission adopted 
two separate Memorandum Opinions and Orders that (1) 
reaffirmed its Report and Order released September 14, 
1961 in Docket 6741 (R. 4925-48), and (2) denied the peti- 
tions for waiver filed by WJR and WGN and returned their 
applications. (R. 5071-73) 


STATUTES INVOLVED 


The pertinent provisions of the Communications Act of 
1934 are as follows: 


Section 1, which details the purposes of the Act provides 


For the purpose of regulating interstate and foreign 
commerce in communication by wire and radio so as to 
make available, so far as possible, to all the people of 
the United States a rapid, efficient, Nation-wide, and 
world-wide wire and radio communication service with 
adequate facilities at reasonable charges, for the pur- 
pose of the national defense, for the purpose of pro- 
moting safety of life and property through the use 
of wire and radio communication, and for the purpose 
of securing a more effective execution of this policy 
by centralizing authority heretofore granted by law 
to several agencies and by granting additional au- 
thority with respect to interstate and foreign commerce 
in wire and radio communication, there is hereby cre- 
ated a commission to be known as the ‘‘Federal Com- 
munications Commission”’, which shall be constituted 
as hereinafter provided, and which shall execute and 
enforce the provisions of this chapter. 47 U.S.C. § 151. 


Section 303, which details the powers and duties of the 
Commission, provides in part 


(f) Make such regulations not inconsistent with law 
as it may deem necessary to prevent interference be- 
¢ween stations and to carry out the provisions of this 
chapter: Provided, however, That changes in the fre- 
quencies, authorized power, or in the times of operation 
of any station, shall not be made without the consent 
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of the station licensee unless, after a public hearing, 
the Commission shall determine that such changes will 
promote public convenience or interest or will serve 
public necessity, or the provisions of this chapter will 
be more fully complied with. 47 U.S.C. § 303(f). 


Section 307, which relates to the allocation of radio facili- 
ties, provides in part 


(b) In considering applications for licenses, and 
modifications and renewals thereof, when and insofar 
as there is demand for the same, the Commission shall 
make such distribution of licenses, frequencies, hours 
of operation, and of power among the several States 
and communities as to provide a fair, efficient, and 
equitable distribution of radio service to each of the 
same. 47 U.S.C. §307(b). 


Section 309, which relates to applications for licenses, 
provides in part 


(a) Subject to the provisions of this section, the 
Commission shall determine, in the case of each appli- 
cation filed with it to which section 308 of this title 
applies, whether the public interest, convenience, and 
necessity will be served by the granting of such appli- 
cation, and, if the Commission, upon examination of 
such application and upon consideration of such other 
matters as the Commission may officially notice, shall 
find that public interest, convenience, and necessity 
would be served by the granting thereof, it shall grant 
such application. 


* * . °* * * s * * 


(e) If, in the case of any application to which sub- 
section (a) of this section applies, a substantial and 
material question of fact is presented or the Commis- 
sion for any reason is unable to make the finding spe- 
cified in such subsection, it shall formally designate 
the application for hearing on the ground or reasons 
then obtaining and shall forthwith notify the applicant 
and all other known parties in interest of such action 
and the grounds and reasons therefor, specifying with 
particularity the matters and things in issue but not 
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including issues or requirements phrased generally. 
When the Commission has so designated an application 
for hearing the parties in interest, if any, who are not 
notified by the Commission of such action may acquire 
the status of a party to the proceeding thereon by filing 
a petition for intervention showing the basis for their 
interest at any time not less than ten days prior to the 
date of hearing. Any hearing subsequently held upon 
such application shall be a full hearing in which the 
applicant and all other parties in interest shall be 
permitted to participate. The burden of proceeding 
with the introduction of evidence and the burden of 
proof shall be upon the applicant, except that with re- 
spect to any issue presented by a petition to deny or 
a petition to enlarge the issues, such burdens shall be 
as determined by the Commission. 47 U.S.C. § 309(a), 


(e). 


Section 316, which relates to the modification of station 
licenses, provides in part 


(a) Any station license or construction permit may 
be modified by the Commission either for a limited 
time or for the duration of the term thereof, if in the 
judgment of the Commission such action will promote 
the public interest, convenience, and necessity, or the 
provisions of this chapter or of any treaty ratified by 
the United States will be more fully complied with. 
No such order of modification shall become final until 
the holder of the license or permit shall have been 
notified in writing of the proposed action and the 
grounds and reasons therefor, and shall have been 
given reasonable opportunity, in no event less than 
thirty days, to show cause by publie hearing, if re- 
quested, why such order of modification should not 
issue: Provided, That where safety of life or prop- 
erty is involved, the Commission may by order provide 
for a shorter period of notice. 47 U.S.C. § 316(a). 


Section 9 of the Administrative Procedure Act provides 
in part 


(b) In any ease in which application is made for a 
license required by law the agency, with due regard 
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to the rights or privileges of all the interested parties 
or adversely affected persons and with reasonable dis- 
patch, shall set and complete any proceedings required 
to be conducted pursuant to sections 1006 and 1007 of 
this title or other proceedings required by law and 
shall make its decision. Except in cases of willfulness 
or those in which public health, interest, or safety re- 
quires otherwise, no withdrawal, suspension, revoca- 
tion, or annulment of any license shall be lawful un- 
less, prior to the institution of agency proceedings 
therefor, facts or conduct which may warrant such 
action shall have been called to the attention of the 
licensee by the agency in writing and the licensee shall 
have been accorded opportunity to demonstrate or 
achieve compliance with all lawful requirements. 
In any case in which the licensee has, in accord- 
ance with agency rules, made timely and suffi- 
cient application for a renewal or a new license, no 
license with reference to any activity of a continuing 
nature shall expire until such application shall have 
been finally determined by the agency. 5 U.S.C. 
§ 1008(b). 


STATEMENT OF POINTS 


1. The Commission’s orders in Docket 6741, which dupli- 
cated 13 of the existing 25 Class I-A Clear Channel fre- 
quencies and refused to authorize operating power in 
excess of 50 kw, are unlawful because they effectively deny 
improved service to all but 600,000 of the more than 25 
million persons who do not receive any acceptable night- 
time primary service. 


2. The Commission’s duplication of 13 of the existing 25 
Class I-A Clear Channel frequencies and refusal to au- 
thorize operating power in excess of 50 kw are unlawful 
because they are not supported by findings, by evidence of 
record or by rational or adequate reasons. 


3. The Commission’s duplication of the Class I-A fre- 
quencies assigned to WJR and WGN is unlawful because 
it modified the licenses of WGN and WJR without affording 
them the required public notice and hearing. 
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4. The Commission’s denial of the petitions of WIR 
and WGN for waiver and its dismissal of the applications 
of WJR and WGN for 750 kw were unlawful because they 
were made without the required hearing. 


SUMMARY OF ARGUMENT 


The Commission instituted hearings in Docket 6741 in 
order to solve the identical problem that had been ex- 
plored in 1936 and 1938, namely, the problem of providing 
improved service to vast and populous sections of the coun- 
try known as white areas or areas that do not receive any 
satisfactory nighttime primary radio service. 


The record shows that service to most of the more than 
25 million people living in white areas can be improved 
only by either the enhancement of existing nighttime sky- 
wave service or by the creation of new skywave service. 


The Commission’s decision to ‘‘solve’’ the white area 
problem by retaining the 50 kw power ceiling with respect 


to all 25 Class I-A frequencies and by duplicating 13 of the 
existing Class I-A frequencies violated Sections 303(f) 
and 307(b) of the Communications Act because (1) existing 
nighttime skywave service to white areas will be degraded 
rather than improved, (2) no new nighttime skywave serv- 
ice will be provided to any portion of the white areas, and 
(3) no more than 600,000 of the more than 25 million white 
area residents will receive an acceptable nighttime pri- 
mary service for the first time. Such a result does not 
comport with the Commission’s duty to effect a ‘‘fair, 
efficient, and equitable distribution of radio service’’ in the 
United States. 


The Commission erroneously concluded that duplication 
would result in a meaningful improvement of service to 
white areas; erroneously concluded that there was an in- 
sufficient record basis for authorizing power in excess of 
50 kw and that ‘‘further studies”’ of the higher power issue 
were required; erroneously concluded that duplication 
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would not impair national defense preparedness; erron- 
eously concluded that duplication of the frequencies as- 
signed to WJR and WGN, 760 ke and 720 ke, would serve 
the public interest; and erroneously concluded that higher 
power potential had been preserved with respect to a suffi- 
cient number of Class I-A frequencies to insure that at least 
four acceptable nighttime services could be provided to 
practically all of the white areas should higher power be 
authorized in the future. 


In reconsidering its 1961 Report and Order, the Commis- 
sion disregarded H.R. Res. 714, which expressed the sense 
of the House of Representatives that the Commission should 
forego any further duplication of the 25 Class I-A fre- 
quencies beyond that authorized as of July 1, 1961 for a 
period of one year in order that (1) the Commission could 
reconsider its 1961 Report and Order in light of H.R. Res. 
714, which expressed the sense of the House that the Com- 
mission should authorize higher power if found to be in the 


public interest, and (2) the Clear Channel stations would 
have an opportunity to file applications seeking power in 
excess of 50 kw. 


The Commission’s orders amending the Rules so as to 
authorize additional fulltime stations to operate on 760 ke 
and 720 ke, the Class I-A frequencies assigned to WJR and 
WGN, were unlawful because WJR and WGN were not 
given notice or afforded an opportunity to be heard on 
specific proposals to duplicate their frequencies. 


The Commission’s denial of the WJR and WGN petitions 
to waive the rules and accept for filing their applications 
for 750 kw were unlawful because the Commission denied 
the applications without a hearing, in violation of Section 
309(e) of the Communications Act. United States v. Storer 
Broadcasting Co., 351 U.S. 192 (1956). The Commission 
can dismiss an application not in compliance with its rules 
only if the application fails to allege reasons, sufficient if 
true, to justify a waiver of the pertinent rules. 
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ARGUMENT 


L THE COMMISSION'S REFUSAL TO AUTHORIZE POWER IN 
EXCESS OF 50 KW, COMBINED WITH ITS DUPLICATION 
OF 13 OF THE 25 CLASS I-A FREQUENCIES, VIOLATED 
SECTIONS 307(b) AND 303(f) OF THE COMMUNICATIONS 
ACT BECAUSE THE ACTIONS DENY IMPROVED SERVICE 
TO ALL BUT 600,000 OF THE MORE THAN 25 MILLION PER- 
SONS NOW WITHOUT ANY ACCEPTABLE NIGHTTIME 
PRIMARY SERVICE. 


Exercising its power to regulate commerce, ‘‘the Con- 
gress established the Commission as its instrumentality to 
provide continuous and expert supervision and to exercise 
the administrative judgment essential in applying legisla- 
tive standards to a host’? of problems concerning the de- 
velopment of radio in the public interest. Federal Radio 
Commission v. Nelson Bros. Bond €& Mortgage Co., 289 
USS. 266, 276 (1933). The Communications Act of 1934 
accordingly enacts a pervasive regulatory scheme ‘‘to 
secure the maximum benefits of radio to all of the people of 
the United States’? and entrusts the FCC ‘‘with compre- 
hensive powers to promote and realize the vast potentiali- 
ties of radio.” National Broadcasting Co. v. United States, 
319 U.S. 190, 217 (1943)2% Title TI of the Act directs the 
Commission to ‘‘generally encourage the larger and more 
effective use of radio in the public interest’? and vests the 
Commission with authority to ‘‘assign bands of frequencies 
to the various classes of stations, and assign frequencies 
for each individual station and determine the power which 
each station shall use * * *.”? 47 U.S.C. § 303(c), (g). To 
these ends, the FCC is charged with making rules and 
regulations as the ‘‘publie convenience, interest, or necessity 
requires” ‘‘to carry out the provisions of this Act * * *.” 
47 US.C. §303(r). Especially pertinent here, the Com- 
mission is also charged with making ‘‘such regulations * wt 


28 See also Federal Radio Commission v. Nelson Bros. Bond § Mortgage Co., 
289 U.S. 266, 276 (1933); Regents v. Carroll, 338 U.S. 586, 598 (1950); 
Benanti v. United States, 355 U.S. 96, 104 (1957); Farmers Educ. $ Co-op 
Union v. WDAY, Inc., 360 U.S. 525, 529 (1959). 
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as it may deem necessary to prevent interference between 
stations’? and ‘‘such distribution of licenses, frequencies, 
hours of operation, and of power among the several States 
and communities as to provide a fair, efficient, and equitable 
distribution of radio service * * *.’? 47 U.S.C. §§ 303(f), 
307 (b). 


Extensive curtailment of service or failure to provide any 
service obviously cannot secure the ends of the Act or 
facilitate the equitable apportionment of radio services in 
accordance with Section 307(b) of the Act. Cf. Hall v. 
FCC, 99 App. D.C. 86, 91, 237 F. 2d 567, 572 (1956). When 
measured against the standards enacted by Congress, the 
Commission’s orders are clearly fatally defective. 


To begin with, however much ‘administrative expertise 
is to be respected, especially in so technical a field as this,”’ 
courts cannot ‘“‘blind’’ themselves to the plain error of an 
arbitrary administrative decision. Cf. W. S. Butterfield 
Theatres, Inc. v. FCC, 99 App. D.C. 71, 76, 237 F. 2d 552, 
557 (1956); Hall v. FCC, id. at 93-94, 237 F. 2d at 574-75. 
Argument is hardly necessary to support the simple propo- 
sition that arbitrariness has no place in any administrative 
decision. Hence, even though courts may ordinarily be 
loath to set aside administrative decisions on highly tech- 
nical matters, the law sets some limit beyond which the 
agency cannot go. Here as the evidence so clearly demon- 
strates, the Commission failed to afford vast and populous 
areas of the nation the radio service to which they are un- 
doubtedly entitled and, at the same time, drastically im- 
paired the only means whereby such service could be 
assured. 


Thus, the Commission instituted the Clear Channel pro- 
ceeding in 1945 in order ‘‘to insure an equitable distribu- 
tion of radio service” and to ascertain ‘‘what can be done 
about filling in those blank spots so that we will have full 
nation-wide coverage of all states and all communities.”’ 
(Tr. 3922) At this time, approximately 11 years after its 
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creation, the Commission still had not effected an equitable 
distribution of radio service throughout the United States, 
let alone its announced intention of providing at least 4 
radio services everywhere. Prior inquiries by the Com- 
mission had not formulated any solution for the large 
populous areas of the nation that received no radio service 
at all during the daytime and no primary radio service at 
night. Although the assignment of additional broadcast 
stations since 1945 had virtually eliminated daytime white 
areas, there remained vast nighttime white areas. 


The extent of these nighttime white areas is as follows: 


WHITE AREA SIZE” 


No. Fulltime White Areas % US. White Area 
Year Stations (Sq. Miles) Land Area Population 
SS EE 


1947 1,339 1,802,665 60.6 23,252,200 
1957 1,875 1,725,095 57.9 25,631,259 
1961 1,919 1,726,293 58.03 25,106,079 
1961 1,294,679 74.8 17,762,169 70.75 


The bulk of the white area is located west of the Mississippi 
River, but the largest number of white area residents live 
east of the Mississippi. The specific figures are as follows: 
White Area West White Area Population East 

of Mississippi River of Mississippi River 
Year Sq. Miles Per cent Number Per cent 
See 


1957 1,290,837 74.8 18,277,835 71.31 
1961 1,294,679 74.9 17,762,169 70.75 


White Arca East White Area Population West 
of Mississippi River of Mississippi River 


Year Sq. Miles Per cent Number Per cent 
Ss e——————————EEe 


1957 434,258 25.2 7,353,424 28.69 
1961 431,614 25.1 7,343,910 29.25 


29 Studies made after the closing of the Docket 6741 record show that the 
1957 square miles should be 1,732,054 and the 1957 population 25,245,682. 
(R. 5177) The 1947, 1957 and 1961 statistics appear in the WGN Petition 
for Waiver filed November 13, 1962. (R. 515 ff.) 
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It is undisputed that the skywave service now received 
by the more than 25 million persons living in nighttime 
white areas is inadequate and that the public interest re- 
quires that improved AM service be provided to these 
people and also to the additional millions presently re- 
ceiving only one acceptable nighttime groundwave or pri- 
mary service. It is also undisputed that at least four 
acceptable nighttime services showd be provided to all 
white areas.” 


Nonetheless, the Commission failed to afford needed radio 
service to these areas and so destroyed the Clear Channel 
concept that service cannot be extended to the critical areas. 


Simply put, the Commission’s 1961 Report and Order 
terminating the Docket 6741 proceeding violated: Sections 
307(b) and 303(f) of the Act by failing to carry out explicit 
Congressional mandates. Although Paragraph 1 of the 
September 14, 1961 Report and Order (R. 4085) states 
that the action taken was designed to ‘‘improve service’’ 


to white areas, the fact is that the action taken will not 
result in any significant improvement of service. For the 
record is clear that the only way in which nighttime AM 
service can be improved is by the enhancement and exten- 
sion of skywave service. Because of the population dis- 
tribution throughout the country and the physical behavior 
of radio signals, it is impossible to provide acceptable night- 
time groundwave service to any significant portion of the 


30 On October 10, 1947, the Commission denied a petition by CCBS request- 
ing access to certain information in the Commission’s possession relating to 
FM broadcast receivers. In making this ruling, the Commission stated: 
‘<The Commission is of the opinion that under the published issucs in the 
clear channel hearing evidence concerning the area and population of the 
United States which may be expected to receive satisfactory broadcasting 
service from FM stations in the future would not be relevant. Accordingly, 
no useful purpose would be served in making available the data you request.’’ 
P.N. 13207 (Oct. 10, 1947), see also 12 F.C.C. 587. 


31 See 1962 Docket 6741 Order, Pars. 16, 28. (R. 4929, 4932) 
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white areas*? The record discloses that Clear Channel 
frequencies afford the only possible means of improving 
service to white areas* and that there are only two possible 
methods of improving nighttime skywave service to white 
areas: (1) use of power in excess of 50 kw by Class I-A 
stations and (2) creation of additional fulltime stations on 
Class I-A frequencies. 


In the face of this uncontroverted and incontrovertible 
evidence, the Commission assumed that service to white 
areas can be improved significantly by the creation of new 
nighttime primary service by new fulltime stations oper- 
ating on Class I-A frequencies.* This assumption flouts 
all of the evidence of record, which supports the erstwhile 
correct conclusion reached by the Commission on April 15, 
1958 that ‘‘improvement of nighttime service throughout 
most of the existing white areas must be provided, if at all, 
by new or improved skywave service.’’ (Emphasis added, 
Par. 41.) 


Contrariwise, the elimination of 13 Class I-A frequencies 
cannot improve service to any significant portion of the 
white area populations. Indeed, the Commission admits 
that the duplication of 2 of the 13 Clear Channels will not 
result in improved service to any white areas.* On each 
of the remaining 11 duplicated Clear Channels, the Com- 
mission proposes to assign one new station to be located 
in specified western states. No specific locations are indi- 
cated for the new stations, but each must provide a first 
groundwave service to either 25 per cent of its service 
area or to 25 per cent of the population therein. The only 


$2 See April 15, 1958 Further Notice, Par. 41. 
331961 Report and Order, Par. 7. (R. 4088-89) 
34 E.g,, Pars. 22, 34, 41, 44, 46, 54, 55, 61, 64, 81, 85a, 94, 97, 98 & 101. 


35 On 750 ke an existing station in Anchorage, Alaska (KFQD) will change 
from 730 ke to 750 ke. On 760 ke an existing station in San Diego, California 
(KFMB) will change from 540 ke to 760 ke. 
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engineering study as to the extent to which 11 such stations 
can be expected to improve service to white areas is one 
attached to the CCBS Petition for Rehearing filed October 
16, 1961 (R. 4200ff.), which showed the following esti- 
mates ;*° 


White Area 
White Area Population 
Frequency (ke) & Location Served (Sq. Miles) Served 


. 670, Gooding, Idaho 21,026 
720, Hawthorne, Nevada 8,644 
780, Fallon, Nevada y 7,554 
880, Holdredge, Nebr. 89,063 
890, Beaver, Utah H 8,469 
. 1020, Lovington, N. M. 18,304 
1030, Lusk, Wyoming 

1100, Springfield, Colo. 

1120, Oakridge, Oregon 

. 1180, Hamilton, Montana 1.301 

. 1210, Pratt, Kansas 5,182 


Totals 41,582 


FOS DNS oP 


1 
1 


Thus, in terms of 1961 white area statistics, duplication 
of the 13 Class I-A frequencies can be expected to result 
in improved service to only 2.4 per cent of the white area*? 
and but 0.9 per cent of the white area population.™ 


In summary, the Commission’s orders cannot be squared 
with the record: 


1. Over 25 million people living in almost 60 per cent of 
the land area of the United States do not now receive any 
acceptable nighttime primary signal and must depend upon 
the skywave service of Clear Channel stations for their 
only nighttime radio service. 


36 The Chairman of the Commission testified that ‘‘at least 600,000’’ persons 
would receive their first nighttime primary service from the 11 new stations. 
(House Hearings on H.R. 8210, et al., Feb. 1963 (p. 235)). 


37 41,582 of 1,726,293 square miles 


38 234,575 of 25,106,039 people. 
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2. The nighttime skywave services now provided to these 
more than 25 million white area residents (and the addi- 
tional millions who rely upon skywave service for their 
only choice of nighttime radio service) is obviously in- 
adequate. 

3. The only way in which nighttime service to these 
people can be improved is through the improvement of the 
skywave service now provided or the creation of additional 
skywave services. 

4. The duplication of the 13 Class I-A Clear Channels, 
including those on which WJR and WGN operate: 

a. Will degrade rather than improve existing nighttime 
skywave service; 


b. Will not create any new nighttime skywave service; 


¢. Will not provide any new nighttime groundwave serv- 
ice to any of the 17.7 million white area residents living 


east of the Mississippi River; 


d. Will not provide any new nighttime groundwave serv- 
ice to 7 million white area residents living west of the 
Mississippi River; 

e. Will, at best, provide only one acceptable nightttime 
signal to approximately 234,575 to 600,000 of the more than 
25 million white area residents. 


A. Retention of Outdated 50 kw Power Ceiling 
Equally without foundation is the FCC’s retention of the 
outdated 50 kw power ceiling,® especially since it is based 
on the incomprehensible finding that still more studies are 
needed to determine whether higher power would be in 
the public interest.” While ‘‘the problems with which the 
Commission attempt[s] to deal [can]not be solved at once 


39 1961 Order, Par. 20; 1962 Order, Par. 85 (R. 4094, 4946). 
40 1962 Order, Par. 9 (R. 4926-27). 


31 


and for all time by rigid rules-of-thumb,’”* the Commission 
surely defaults its public interest responsibilities when it 
fails to solve a problem after 26 years of study and investi- 
gation, and in the face of its own findings and those of its 
staff, which establish the feasibility and desirability of 
higher power. 


This failure is traceable initially to the Commission’s 
announced intention to accord ‘‘due recognition’? to the 
25 year old Senate resolution respecting the use of power 
over 50 kw. In 1938, the Senate adopted S. Res. 294, 75th 
Cong., which characterized the use of power in excess of 
50 kw as ‘‘definitely against the public interest’’ and ex- 
pressed the sense of the Senate that the Commission 
‘should not adopt * * * rules to permit * * * any station 
operating on a frequency in the standard broadcast band 
* * * to operate * * * with power in excess of fifty kilo- 
watts.’? (Par. 19 of 1961 Order, R. 4093) 


The Commission’s 1961 Order disposed of the higher 


power question as follows (Par. 20, R. 4094) : 


Some parties have throughout the long history of 
this proceeding forcefully urged strenuous objection 
against the use of higher power, which, it is asserted, 
would give vastly undue competitive pre-eminence to 
the very few stations to whom in any case powers on 
the order of 500 kw to 750 kw would conceivably be 
authorized. The Commission, while aware of the 
strength of these contentions, cannot on the other hand 
ignore the potential for significant additions to service 
which the employment of higher power on even a few 


41 National Broadcasting Co. v. United States, 319 U.S. 190, 225 (1943). 


42.No committee hearings were held on S. Res. 294; one of the Senators 
on the floor at the time of passage by voice vote, commented, ‘‘We have had 
no time to consider; no one has even seen the resolution except, perhaps, the 
Senator from Montana’? (83 Cong. Rec. 8944) ; S. Res. 294 did not amend the 
Communications Act, which gives the Commission authority to authorize power 
in excess of 50 kw; and S. Res. 294 did not constitute an expression of 
the policy of Congress, but merely expressed the personal views of the Senators 
who voted for its passage. See The Diamond Rings, 183 U.S. 176, 184 (1901). 
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stations could make possible. Our close scrutiny of the 
portions of the record going to the issue of higher 
power fails to persuade us that, whatever the merits 
of the pending proposals for higher power, the objec- 
tions listed against it have been sufficiently met. Upon 
careful consideration of the question, we conclude that 
there is insufficient basis before us for a finding that 
the public interest would be served by authorizing 
higher power, but that at the same time the question 
warrants further consideration in the light of such 
improvements and changes in service as may result 
from the action we now take to authorize additional 
unlimited time stations on 13 of the Class I-A clear 
channels. (Emphasis added.) 


While Section 405 petitions for reconsideration of the 
1961 Order were pending before the Commission, the House 
of Representatives, after Committee hearings, floor debate 
and a record vote, passed H.R. Res. 714 on July 2, 1962. 
ELR. Res. 714 reads as follows: 


Resolved, That it is the sense of the House of Rep- 
resentatives that the Federal Communications Com- 
mission— 


(1) may, notwithstanding Senate Resolution 294, 
Seventy-fifth Congress, third session, adopted June 7, 
1938, authorize the use of power in excess of fifty kilo- 
watts on any of the twenty-five Class I-A clear channel 
frequencies in the standard broadcast band (five hun- 
dred and forty to sixteen hundred kilocyeles) which 
are specified in the rules of the Commission, if after 
consideration of all pertinent factors, including the 
objective of providing improved nighttime radio serv- 
ice to substantial areas and populations presently re- 
ceiving inadequate nighttime radio service, the Com- 
mission finds that operation on such frequencies with 
power in excess of fifty kilowatts will serve the public 
interest, convenience, or necessity ; and 


(2) should not authorize, for a period of one year 
from the date of adoption of this resolution, the con- 
struction for nighttime operation, or the nighttime 
operation, of any station on any of the twenty-five Class 
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J-A clear channel frequencies in the standard broad- 
cast band (five hundred and forty to sixteen hundred 
kilocyeles) which are specified in the rules of the Com- 
mission, unless such station was or could have been 
authorized consistent with the rules of the Commis- 
sion then in effect, to operate on such a frequency on 
July 1, 1961. 


The Committee Report accompanying H.R. Res. 714, H.R. 
Rep. No. 1954, stated that the one year moratorium on 
duplication of Class I-A frequencies was suggested for the 
two-fold purpose of (1) giving the Commission an oppor- 
tunity to reconsider its September 14, 1961, Report and 
Order in Docket 6741 in light of H.R. Res. 714 and (2) 
giving all Class I-A Clear Channel stations an opportunity 
to file applications for power in excess of 50 kw.* 


In its Memorandum Opinion and Order released No- 
vember 28, 1962, which affirmed its 1961 Report and Order, 
the Commission responded as follows to the statement of 
H.R. Res. 714 that S. Res. 294 was not a bar to higher 
power (R. 4926-27) : 


8. * * * We wish to make it clear that a majority 
of the Commission determined, on grounds wholly in- 
dependent of the 1938 Senate Resolution, that higher 
power should not be permitted at this time. 


9. A majority of the Commission felt, and still feels, 
that further studies are needed to determine whether 
such authorization of higher power would be in the 
public interest. * * * (emphasis added) 


43 The Report emphasized, (1) ‘‘* * * the Committee was greatly im- 
pressed with engineering testimony * * * that operations with power in excess 
of 50 kilowatts would greatly benefit large areas and populations which do 
not have available to them any adequate nighttime radio service’’ and (2) 
the Committee received testimony from a spokesman on behalf of the Depart- 
ment of Defense ‘‘who stated ‘* * * we favor inercased power and clear 
channel operation to aid in survivable communications’.’’ 
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10. The House Resolution, therefore, has no impact 
on the Commission’s Report and Order of 1961 * * *.“* 


Above all, the Commission did not even attempt to weigh 
the undisputed advantages of higher power, improvement 
of service to white areas, against the so-called disadvan- 
tages. Instead, the Commission concluded that ‘‘further 
studies’? are needed. The Commission did not explain 
why further studies are needed or what further studies it 
had in mind. It is difficult to conceive of any meaningful 
“further studies’’ that can be pursued in view of the fact 
that the Commission had before it detailed information 
compiled in the voluminous hearing records held on the 
question of higher power since 1936.* 


Moreover, the competitive considerations supposedly 
weighing against higher power are illusory. First of all, 
the ‘‘undue competitive pre-eminence’? charges hurled by 
the opponents of higher power are precisely that—charges, 
and nothing more. Nothing entitled to the dignity of being 
called a showing was even attempted, let alone made out in 
this connection. 


Most decisively, however, the specific and unequivocal 
direction of Congress that adequate radio service be made 
available to the nation overrides any imaginary fears of 
undue competitive pre-eminence being accorded the Clear 
Channel stations. The Supreme Court has repeatedly re- 
minded the FCC that it is not an antitrust enforcement 
agency and that its statutory touchstone is the public inter- 
est, convenience and necessity. E.g., FCC v. RCA Com- 


44 The Commission also opined that its 1961 statement did not mean that 
the 1938 Senate Resolution reflected Congressional policy and explained that 
it <¢* * * was merely intended as a recitation of historical fact, and also 
ag an indication that, if and when higher power is considered for any fre- 
quencies, whatever Congressional policy then exists on the matter will be 
accorded due recognition.’’ (Par, 8, R. 4926) 


45 Included in the Docket 6741 record were details of the results flowing 
from the operation of WLW, Cincinnati, Ohio, with power of 500 kw from 1934 
to 1939. 


35 


munications, Inc., 346 U.S. 86 (1953); United States v. 
Radio Corp. of America, 358 U.S. 334 (1959). Competitive 
considerations are simply not a controlling aspect of its 
public interest determinations, although ‘‘this is not to im- 
ply that federal antitrust policy may not be considered in 
determining whether the ‘public interest, convenience and 
necessity’ will be served by the proposed action of a broad- 
easter.’? 358 U.S. 334, 351 (1959). But it is surely anoma- 
lous to refer to undocumented charges of ‘‘competitive 
pre-eminence’’ in the context of this case when more than 
25 million people are without adequate radio service. 


As the Supreme Court put it in FCC v. RCA Commumi- 
cations, Inc., 346 U.S. 86, 93 (1953) : 


The very fact that Congress has seen fit to enter 
into the comprehensive regulation of communications 
embodied in the Federal Communications Act of 1934 
contradicts the notion that national policy unquali- 
fiedly favors competition in communications. The Act 
by its terms prohibits competition by those whose 
entry does not satisfy the ‘‘public interest”’ standard. 


In short, there can be little doubt that the Commission is 
not to measure proposals for providing radio service by 
the standards of the antitrust laws. Congress directed 
“such distribution of licenses, frequencies, hours of opera- 
tion, and of power among the several states and com- 
munities as to provide a fair, efficient, and equitable dis- 
tribution of radio service * * *.”? 47 U.S.C. §$307(b). In 
directing such equitable distribution it did not incorporate 
the general policies of the antitrust laws as the measure of 
the adequacy of the distribution of radio service. In so 
doing, it doubtless took into account the possibility that 
any provision for the equitable distribution of radio serv- 
ice might incidentally confer a competitive advantage on 
some stations—an eventuality of no great consequence in 
any event inasmuch as the FCC has adequate authority to 
promulgate safeguards. Against this background, no 
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other conclusion is permissible but that the furtherance of 
competition is significant only as it aids in the attainment 
of the primary objective of the Act—‘‘a fair, efficient, and 
equitable distribution of radio service.”’ 


It would be strange indeed if higher power that meets 
the requirements of the public interest as defined in the 
Act were rejected because of the possible existence of an 
incidental competitive advantage. It would be equally 
strange to conclude that 25 million people may be written 
off so far as adequate radio service is concerned by refer- 
ence to dubious and undocumented competitive considera- 
tions. 


Yet that is precisely what the FCC has done here. It 
has relied almost entirely on charges of ‘‘undue competi- 
tive pre-eminence,’’ having failed to base its conclusions 
on the public interest considerations peculiarly within its 
own special competence. 


B. National Defense Considerations 


Nor are the above the only defects in the FCC’s order. 
It also erroneously concluded that national defense pre- 
paredness is not impaired by the duplication of 13 Class 
I-A frequencies and retention of the 50 kw power ceiling.“ 
Here again, the fact is that over 25 million people do not 
receive any satisfactory nighttime groundwave service and 
must rely on admittedly inadequate skywave service for 
their only nighttime broadcast service. From a national 
defense standpoint, it would seem to be of crucial impor- 
tance to preserve and improve this service. 


With respect to civilian defense needs, it is obvious that 
all possible steps should be taken to enable radio to serve 
as an instantaneous means for conveying information to 
all of the people during a state of emergency. With re- 
spect to military defense needs, the United States Air 


46 1962 Order, Par. 14 and 1961 Order, Par. 47, Footnote 6 (R. 4928, 4104). 
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Force has been conducting experiments with standard 
broadcast stations looking toward the establishment of an 
emergency back-up communications system known as BRE- 
COM. The system involves the operation of 60 word per 
minute teletype circuits using the carriers of broadcast 
stations selected on the basis of their ability to guarantee 
reliable communications.‘7 


The 1961 Order did not even discuss the national defense 
aspects of higher power except for a footnote reference 
that ‘‘We recognize the importance of clear channel serv- 
ice to national defense communications and in emergencies 
“**? (RR. 4104) 


In the CCBS Petition for Rehearing, it was alleged that 
the duplication of 13 Class I-A frequencies would have a 
serious adverse impact on the usefulness of these frequen- 
cies for national defense and military emergency com- 
munications because the duplications would (1) curtail 
rather than improve the skywave service provided by the 
Class I-A stations assigned to these frequencies and (2) 
foreclose any future possibility of improving the skywave 
service of the Class I-A stations by the use of higher power. 
As noted above, the House Report accompanying H. R. 
Res. 714 emphasized the testimony of a spokesman for the 
Department of Defense that ‘‘* * * we favor increased 
power and clear channel operation to aid in survivable com- 
munications.”’ 


The Commission summarily disposed of these conten- 
tions in its 1962 Order by declaring its ‘‘* * * informed 
judgment that national defense preparedness is not im- 
paired by the clear channel decision now outstanding.”’ 


47 The system permits the carrying of teletype information at the same time 
that the station carries its normal program information. The degree of 
reliability of the teletype information depends upon the signal strength of 
the station concerned and the degree of interference caused by other broadcast 
signals, atmospheric noise, man-made noise, etc. 
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(Par. 14, R. 4928) All of the reasons cited by the Commis- 
sion in support of its ‘informed judgment”’ ignore the fol- 
lowing record facts: (1) none of the reasons refute the need 
to improve service through the use of higher power for 
civilian defense needs, (2) the BRECOM system’s useful- 
ness would be in direct proportion to the degree to which 
the stations employed could provide reliable signals 
throughout the United States, (3) the only way in which 
reliable signals can be provided to all the nation is through 
the use of higher power and clear channels, and (4) the 13 
duplications will in fact cause interference to the skywave 
service now provided by the Class I-A stations involved.*® 


What the Commission has done, in sum, is to hide behind 
uncritical generalities and such looseness of expression as 
to make it impossible to determine what really lay behind 
its conclusions. In administrative jurisprudence, general, 
conclusory statements are clearly not sufficient to consti- 
tute the findings such as are contemplated by the statute. 
See, e.g., FCC v. RCA Communications, Inc., 346 U.S. 86 
(1953). Moreover, the right to present evidence is a barren 
one if the agency fails to consider it. Yet here, it is im- 
possible to tell from the record whether the Commission 
weighed the evidence and cast it aside or invoked criteria 
that rendered such consideration legally immaterial. In 
such circumstances, the FCC’s orders are less rational de- 
cision making than fiat. 


48 The cited reasons were (Pars. 13-14): (1) the 13 duplications would not 
cause interference within the Class I-A stations’ normal secondary service 
area, (2) the BRECOM system, which is still in the experimental and develop- 
mental stage, would not depend entirely on Clear Channels, (3) the information 
proposed to be superimposed on normal program transmissions is less suscep- 
tible to interference and (4) the proposed new 11 fulltime stations may well 
prove to be of some value with respect to BRECOM. 


49It is further noted that the fact that the BRECOM system will not 
depend entirely on Clear Channel stations does not controvert the fact that 
these stations are required for any successful BRECOM system, Also the 
Commission failed to indicate how the proposed new 11 fulltime stations 
‘¢may’? prove to be of value with respect to BRECOM and failed to explain 
the basis for its statement that the teletype information ‘‘is less susceptible 
to interference.’’ 
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C. Duplication of 720 kc 


The only reasons given by the Commission in support of 
its conclusion that the Chicago Clear Channel frequencies, 
including 720 ke on which WGN operates, are not needed, or 
are as well suited as some other Clear Channel frequencies 
for providing skywave service to white areas should 
higher power be authorized, are the following: (1) pro- 
tection requirements to foreign and domestic adjacent chan- 
nel assignments would limit higher power radiations 
of Chicago Class I-A stations to the east and to the south, 
and (2) the potential of the Chicago Clears for improving 
service to the west is not as great as that of Clear Channel 
stations located in Los Angeles (460 ke); Dallas and Fort 
Worth (820 ke); Minneapolis (830 ke); Des Moines (1040 
ke) ; Salt Lake City (1160 ke) ; and San Antonio (1200 ke). 


These ‘‘reasons’’ are not supported by any record find- 
ings and do not rationally support the conclusion reached. 
They do not controvert the record fact that WGN and the 
other Chicago Clear Channel stations are so located as to be 
able to provide improved service to substantial white area 
populations if authorized to operate at higher power. The 
real question posed, which is not discussed by the Commis- 
sion, is whether improved service to white areas can be 
best provided by (1) duplicating the Chicago Clears and 
retaining the 50 kw power ceiling or by (2) keeping the 
Chicago Clears free of duplication and authorizing higher 
power. The record is clear that service would be improved 
to substantially greater white areas if WGN were author- 
ized to operate with higher power than if 720 ke is dupli- 
cated as contemplated by the Docket 6741 decision. The 
new Class II station would not provide any new skywave 
service to white areas and would provide the first nighttime 
primary service to only 8,600 people. (R. 4401 ff.) On the 
other hand, WGN, operating with 750 kw, would improve 
its existing skywave service to substantial white areas 


501962 Order, Par. 30; 1961 Order, Par, 37 (R. 4933, 4099). 
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(compare Figure 45 of Exhibits 341 and Exhibit 3 of 
CCBS Comments filed August 15, 1958)5! and would pro- 
vide a first nighttime primary service to over 70,000 people. 
(R. 4401 ff.) 


D. Duplication of 760 ke 


The only reasons given by the Commission in support of 
its conclusion that 760 ke, the frequency assigned to WJR, 
is the optimum frequency in the standard broadcast band 
to solve the problem of finding a new frequency for KFMB, 
San Diego, California, are: (1) a study of all frequencies 
below 760 ke shows the only other frequency available 
is 550 ke, which is not as desirable as 760 ke because if 
KFMB operated on 550 ke its coverage would be less than 
its present 540 ke coverage, and (2) 760 ke is the only I-A 
frequency available to assign to KEFMB. 


With respect to 550 ke, the Commission failed to weigh 
the relative public interest advantages of duplicating 760 
ke in San Diego as against shifting KFMB to 550 ke. The 
Commission ignored completely the fact that if WJR were 
authorized to operate with higher power it would improve 
service to white areas whereas any coverage lost by KFMB 
by moving to 550 ke would be in areas receiving numerous 
other acceptable primary services. See Appendix F to this 
Brief.* 


The Commission also failed to weigh the relative ad- 
vantages and disadvantages of assigning KFMB to some 


51 See Appendix E to this Brief. 


521962 Order, Pars, 38-41; 1961 Order, Par. 78 (R. 4934-35, 4114-15). 
KFMB, San Diego, California, must move from 540 ke to some other fre- 
quency because of an international agreement with Mexico. 


53 The Commission also ignored the fact that its records show that in 1954 
KFMB voluntarily changed its frequency from 550 to 540 ke (BL-5386 granted 
December 7, 1954) at a time when Mexican claims to the use of 540 ke as a 
Mexican Class I-A Clear Channel were a matter of public record. Mexican 
Change List No. 95 (March 16, 1948). 


41 


frequency above 760 ke other than a Class I-A frequency. 
For example, the engineering study submitted by WJR 
showed that KFMB could be assigned to 1000 ke. (R. 4357- 
80) 


The statement that 760 ke is the only I-A frequency avail- 
able to solve the KFMB problem because WNYC, New 
York City, presently operates some nighttime hours on 830 
ke is an obvious non sequitur. CCBS, with the support of 
its members WGN and WJR, has urged throughout its 
history that the Commission should not duplicate any of 
the too few remaining Class I-A frequencies unless and 
until higher power has first been authorized. However, if 
the Commission feels that the public interest requires 
duplicating some Class I-A frequency to solve the KFMB 
problem, it should do so in a specific proceeding instituted 
for that purpose rather than attempt to do so illegally 
in a proceeding initiated for the purpose of finding ways 
and means to bring improved service to white areas.™ 


E. Alleged Retained Potential to Improve Service to 
White Areas 


Finally, the only reason given in support of the conelu- 
sion that freedom of action respecting a sufficient number 
of Clear Channels has been retained to enable the claimed 
benefits of higher power to be realized™ is the assertion 
that authorization of higher power with respect to 12 Class 
I-A channels on which the status quo is maintained ‘‘can 
bring a total of four skywave signals to practically the en- 


54 If a Class I-A Channel is to be duplicated to solve the KFMB situation, 
the instant record contains no support for choosing 760 ke in preference to 
830 ke, The only reason assigned by the Commission for selecting 760 in 
lieu of 830 ke is the insubstantial one that assigning KFMB to 830 ke 
would violate its policy of assigning no more than one station to a Class I-A 
frequency in addition to the dominant Class I-A station, since WNYC operates 
some nighttime hours on 830 ke, This clearly falls far short of the required 
weighing of the relative advantages and disadvantages of using 760 ke as 
compared to 830 ke. 


55 1962 Order, Pars. 16, 28 and 85 (R. 4929, 4932, 4946). 
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tire United States.’’ There is no record evidence whatso- 
ever to support this assertion. Even if all of the Class I-A 
stations operating on the so-called reserved 12 Class I-A 
frequencies were to avail themselves of any opportunity 
given in the future to operate with higher power,** which 
is not established by the record, there is no evidence to 
show that the goal of providing at least four acceptable 
nighttime signals to all white area populations would be 
realized. To the contrary, the only evidence of record 
shows that this goal can be realized only by authorizing a 
minimum of 20 Class I-A stations to operate with higher 
power. It is, therefore, irrational to duplicate 13 of the 
25 Class I-A Clear Channels and thus bar any future oper- 
ation with higher power by these stations until a definite 
allocation has been made that will in fact provide four 
acceptable nighttime services to all white area populations. 


Il. THE COMMISSION’S DOCKET 6741 ORDERS AUTHORIZING 
ADDITIONAL FULLTIME STATIONS TO OPERATE ON THE 
CLASS I-A FREQUENCIES ASSIGNED TO WGN AND WJR 
VIOLATED SECTIONS 303(f), 309(e) AND 316 OF THE COM. 
MUNICATIONS ACT. 


As existing and long-time licensees of the Commission, 
WJR and WGN not only are bound by the Commission’s 
outstanding rules and regulations, but also are entitled to 
their protection. 


By virtue of the classification of 760 ke and 720 ke as 
Class I-A frequencies in the rules in existence prior to the 
1961 Order in Docket 6741 (Sections 3.25 and 3.128 (v)), 
the entire nighttime secondary service areas of WGN and 
WJR were protected against any interference from co- 
channel] stations. The 1961 Order changed the Commis- 
sion’s rules to authorize an additional fulltime station on 
760 ke and 720 ke. There can be no doubt that the fore- 


56 One of the so-called unduplicated 12 Class I-A frequencies is in fact 
duplicated in the continental United States (770 ke). Another is duplicated 
in Alaska (660 kc) and thus is not distinguishable from 750 ke. Two others 
are partially duplicated (640 ke & 830 kc). 
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going change in the Commission’s allocation rules for 
standard broadcast stations constitutes ‘‘in fact and in 
substance’? a modification of WJR and WGN’s licenses. 
FCC v. National Broadcasting Co., (KOA), 319 U.S. 239, 
245 (1943).°? 


The rights of WJR and WGN to adjudicatory hearings 
before the modifications of their licenses are in no way 
affected by the fact that a general proceeding has been 
held on the overall policy questions of whether changes in 
the rules respecting Class I-A frequencies should be made 
in order to provide improved service to white areas. Such 
a proceeding provides no substitute for weighing, in an 
adjudicatory context, the actual evidence bearing on the 
ultimate public interest questions involved in the authori- 
zation of new nighttime stations on frequencies not hither- 
to subject to co-channel interference during nighttime 
hours. 


This is particularly true here in view of the protracted 
past history of the Docket 6741 proceeding. The ‘“evi- 
dentiary”’ phases of the proceeding were concluded in Octo- 
ber of 1947. The engineering and other evidence sub- 
mitted to the Commission in the hearings held during 1946 
and 1947 was addressed to the general policy question of 
how best to improve service to white areas—whether 
through authorizing Class I-A stations to operate with 
higher power or by duplicating Class I-A frequencies or by 


57 The Supreme Court held that the rules prohibiting nighttime operation on 
Class I-A channels 


were incorporated into the terms of KOA’s license. * * * To alter the 
rules so as to deprive KOA of what had been assigned to it, and to 
grant an application which would create interference on the channel given 
it, was in fact and in substance to modify KOA’s license. This being so, 
Section [316] required that it be made a party to the proceeding. We 
can accord no other meaning to the language of the proviso which requires 
that the holder of the license which is to be modified must have notice in 
writing of the proposed action and the grounds therefor and must be given 
a reasonable opportunity to show cause why an order of modification 
should not issue. 319 U.S. at 245-6, 
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a combination of the two approaches. At the time of the 
evidentiary presentation in 1946 and 1947, the Commis- 
sion’s later proposals to authorize new stations on 760 and 
720 ke had not yet been formulated. Obviously, WJR and 
WGN did not have notification in writing of such proposed 
modifications of their licenses at the time. Indeed, WJR 
and WGN did not receive any such specific notification 
until (1) the release of the Further Notice of Proposed 
Rule Making in this proceeding in April, 1958 with respect 
to WGN and (2) the release of the Report and Order in 
September, 1961 with respect to WJR.* 


The written submissions filed in this proceeding in re- 
sponse to the 1958 Further Notice and the 1959 Third 
Notice fell far short of the adjudicatory hearing required 
by the Communications Act before modification of the li- 
censes of existing broadcast stations. Such modifications 
may be made final only where the licensee has had an 
opportunity with respect to a specific modification pro- 


posal to present evidence, to cross-examine parties advo- 
cating the modification, and to present oral argument on 
the questions of fact and law involved. 


The rights of WJR and WGN to adjudicatory hearings 
prior to modification of their licenses were not affected, in- 
asmuch as (1) each filed license renewal applications in 
1961, prior to the release of the 1961 Order, which re- 
quested renewals under the then existing rules that pro- 
hibited any duplication of 760 ke or 720 ke, and (2) WJR’s 
application was granted prior to the October 30, 1961 
Order (the effective date of the rule changes set forth in 
the 1961 Order) subject to a condition® and WGN’s was 
granted after October 30, 1961. 


58The Third Notice released in September, 1959, proposed to duplicate 
WSR, but not for the purpose of solving the KFMB, San Diego, problem. 


59 The condition was that ‘‘* * * operation under this renewal is subject 
to whatever interference may be caused to Station WJR, outside of its 0.5 
mv/m 50 per cent skywave contour, by a co-channel unlimited time Class II 
station assigned to San Diego, California, pursuant to Report and Order in 
Docket 6741 adopted September 13, 1961 (Clear Channel case).’’ (R. 5033) 
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Both Section 307(d) of the Communications Act and 
Section 9 of the Administrative Procedure Act provide 
that a license for an activity of a continuing nature, upon 
timely application for renewal, remains in full force and 
effect pending action on the renewal application. The Com- 
munications Act is equally explicit that a renewal appli- 
cation may not be denied, in whole or in part, without a 
‘full hearing’’ pursuant to the provisions of Section 309. 
The condition attached to the WJR renewal and the license 
granted WGN purport to modify the licenses concerned by 
incorporating the modified rules authorizing duplication. 
Thus, in both cases an attempt was made to deny the appli- 
cations without the requisite adjudicatory hearings that 
had been demanded by WJR and WGN in their petitions 
for reconsideration directed against the 1961 Order. 


The hearing required before a renewal application can 
be denied has been equated to the hearing required under 
Section 316 of the Communications Act by the Supreme 
Court, as follows: 


The Commission for specified reasons may revoke 
any station license pursuant to the procedure pre- 
scribed in Section 312(a) * * * It may also modify a 
station license if in its judgment such action will pro- 
mote the public interest, convenience, and necessity or 
the provisions of this chapter * * * will be more fully 
complied with. Section 312(b). And licenses for 
broadcasting stations are limited to three years, the 
renewal being subject to the same considerations and 
practice which affect the granting of original applica- 
tions. Section 307(d) * * * But in all those instances 
the licensee is given an opportunity to be heard be- 
fore final action can be taken. Ashbacker Radio Corp. 
v. FCC, 326 U.S. 327, 332 (1945) (emphasis added). 


Indeed, the Commission has recognized in analogous 
situations that the mere fact that a station’s application 
for renewal of license comes due at or about the time the 
Commission is considering modifying that authorization in 
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no way diminishes the licensee’s right to show cause at a 
hearing why the modification should not be made effective. 
Fo rexample, in the proceedings leading to the appeal in 
Peoples Broadcasting Co. v. FCC, 93 App. D.C. 78, 209 F. 
2d 286 (1953), the Commission, after rule making, deter- 
mined to substitute Channel 8 for Channel 4 at Lancaster, 
Pennsylvania, and issued an appropriate order to WGAL, 
Ine., the licensee of Channel 4, pursuant to Section 316 of 
the Act, to show cause why its frequency should not be 
modified in accordance with the rule making decision. Only 
a few days after issuance of the show cause order, WGAL, 
Inc., filed a timely application for renewal of its license. 
The Commission thereupon renewed the license of the sta- 
tion for Channel 4, subject to the show cause proceedings. 
In its later decision affirming the Commission’s action, the 
Court noted this procedure with apparent approval. 
Peoples Broadcasting Co. v. FCC, id. at 80, 209 F. 2d at 287. 


That the evidentiary hearing to which a licensee is en- 


titled before modification of an outstanding license for 
proadeast activity of a continuing nature may not be denied 
merely because an application for renewal becomes due is 
also apparent from a consideration of the incongruous re- 
sults that would follow if the converse were true. Since 
the Commission may grant licenses of shorter duration than 
the maximum three years permitted for broadcast stations 
by the Communications Act, Section 307(d), it could easily 
deprive existing licensees of any adjudicatory hearing at 
all prior to modification of their licenses merely by issuing 
licenses for brief periods. The way would thus be open 
for the Commission substantially to ‘‘nullify rights which 
the Act confers, though it preserves them in form.’’ Amer- 
ican Broadcasting Co. v. FCC, 89 App. D.C. 298, 306, 191 
F. 2d 492, 501 (1951). Plainly, Congress could not have 
intended that the specific and express hearing rights con- 
ferred on existing licensees by Sections 309 and 316 of the 
Act could be so easily defeated. 
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Also of significance is the fact that it has been repeatedly 
stressed on judicial review of Commission decisions that a 
broadcasting license, in view of the substantia] investment 
involved, ‘‘confers a private right, although a limited and 
defeasible one,’’ which may not be abridged or taken away 
without traditional procedural due process. L. B. Wilson, 
Inc. v. FCC, 83 App. D.C. 176, 181, 170 F. 2d 793, 798 
(1948). 


The foregoing view of an existing licensee’s rights under 
the Communications Act is not at variance with this Court’s 
recent decision in the Bakersfield, California, deintermix- 
ture proceedings. Transcontinent Television Corp. v. 
FCC, App. D.C. —_, 308 F. 2d 339 (1962). 


There, this Court held that an existing television licensee 
was entitled to a hearing before the Commission could 
order deletion of the television channel upon which the 
licensee was operating and that the type of hearing re- 
quired depended upon whether the deletion was to be effec- 


tive at the end of the license term or before. In either 
event, the existing licensee is entitled to be given notice 
and opportunity to be heard. Accordingly, the Court ap- 
proved the procedure used in that case since the licensee 
was given specific notice in a rule making type of procedure 
that the Commission proposed to delete the channel and 
the licensee was given an opportunity to file written com- 
ments, documents, data and reply comments as well as 
alternative proposals to the specific one set forth by the 
Commission and the deletion was not made effective until 
the end of the license term, 


60 In the lower court’s opinion in the KOA case, National Broadcasting Co. 
v. FCC, 76 App. D.C. 238, 243, 132 F. 2d 545, 556 (1942), affirmed, FCC v. 
National Broadcasting Co., (KOA), 319 U.S. 239 (1943), Justice Rutledge 
emphasized that ‘‘ procedural due process protects [licensees] against [arbitrary 
administrative action], and does so nothwithstanding the broad rule-making 
power and discretion given the Commission concerning the manner of conduct- 
ing its business.’” (emphasis added.) 
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Such was not the case here. The instant proceeding was 
a general, industry-wide investigation affecting numerous 
existing licensees. WJR was never given notice or oppor- 
tunity to present comments, documents, data, reply com- 
ments or alternative proposals to any specific proposal to 
assign KFMB, San Diego, California, to WJR’s assigned 
frequency nor was WGN given any such notice and oppor- 
tunity to be heard on any specific proposal to assign a 
second fulltime station to operate on WGN’s assigned 
frequency. Thus, the Commission denied to WGN and 
WJR the minimal hearing that was given to the licensee in 
the Transcontinent case. 


Moreover, the facts in the instant case are dissimilar 
from Transcontinent with respect to the renewal applica- 
tions. 


In that case, the existing licensee contended that by 
ordering deletion of the television channel, effective at the 
expiration of its license, the Commission had modified the 


license by denying a right to apply for a renewal and to 
have a hearing thereon. 


The Court stated that the existing licensee, if it filed an 
application for renewal for the already deleted channel, 
would be applying for a channel no longer available and, 
therefore, no Section 309 (e) right to any evidentiary hear- 
ing could be invoked, citing Bendix Aviation Corp. v. FCC, 
106 App. D.C. 304, 308, 272 F. 2d 533, 537 (1959), where 
the Court held that an application for a frequency ‘‘no 
longer available for any such purpose as was disclosed by 
the * * * application’’ could be dismissed without a hearing. 


Here, however, when WJR and WGN filed their applica- 
tions for renewal to operate on clear channel frequencies 
(WJR in June 1961 and WGN in September 1961), the 
frequencies were available for the very purposes set forth 
in the applications and the Commission’s order making 
them unavailable came after such renewal applications had 
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been duly filed. These renewal applications were filed 
under the rights set forth in Section 9(b) of the Adminis- 
trative Procedure Act and 307(d) of the Communications 
Act. Upon the timely filing of such renewal applications, 
the then existing licenses continued in effect by the explicit 
terms of these statutory provisions. Section 307(d) states: 


Pending any hearing and final decision on such an 
application [renewal] and the disposition of any peti- 
tion for rehearing pursuant to section 405, the Com- 
mission shall continue such license in effect. 


In short, while the licenses of WJR and WGN were in 
effect, the Commission unlawfully modified them without 
a hearing and, more particularly, without an evidentiary 
hearing of the type required by Section 316. 


Ill. THE COMMISSION'S REFUSAL TO ACCEPT FOR FILING 
THE WJR AND WGN APPLICATIONS FOR POWER OF 750 
KW VIOLATED SECTION 309(e) OF THE COMMUNICATIONS 
ACT BY DENYING THE APPLICATIONS WITHOUT A 
HEARING. 


The Supreme Court’s decision in United States v. Storer 
Broadcasting Co., 351 U.S. 192 (1956), makes it clear that 
the Commission can deny or return an application not in 
compliance with its rules without a hearing only if the 
applicant fails to allege reasons, sufficient if true, to 
justify a waiver of the pertinent rules.” 


WGN and WJR each accompanied their applications for 
750 kw, which were filed in the fall of 1962, with petitions 
to waive certain rules, including the rule limiting power to 
50 kw, and to accept the applications for filing. The fol- 
lowing facts were alleged as reasons justifying a waiver of 
the rule limiting power to 50 kw (R. 5044-67, 5151-77, 5180- 
83): 

61 Moreover, Section 1.15 of the Commission’s Rules provides that: 


Any provision of the rules may be waived by the Commission on its own 
motion or on petition if good cause therefor is shown. 
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1. On May 10, 1962, the Commission placed a freeze on 
the processing of standard broadcast applications because 
no significant cure had been effectuated concerning the 
existence of substantial white areas.” 


2. Recognition of the white area problem had led the 
Commission to institute general hearings in 1936 (Docket 
4063), 1938 (Docket 5072-A) and in February of 1945 
(Docket 6741). 


3. The Commission had concluded in the Docket 6741 
proceeding that ‘improvement of nighttime service 
throughout most of the existing white areas must be pro- 
vided, if at all, by new or improved skywave service.”’ 
(Further Notice of Proposed Rule Making released April 
15, 1958 in Docket 6741, paragraph 41). 


4. The Commission’s Report and Order released Septem- 
ber 14, 1961 in Docket 6741 would result in improved serv- 
ice to only a handful of the over 25 million residents of 


white areas. 


5. The House of Representatives, on July 2, 1962, passed 
H. R. Res. 714 which expressed the sense of the House of 
Representatives that the Commission should not implement 
its 1961 decision for a period of a year in order for it to 
reconsider the decision and to give all Class I-A Clear 
Channel stations an opportunity to file applications for 
power in excess of 50 kw. 


6. The committee report accompanying H. R. Res. 714, 
H. R. Rep. 1954, stressed that the committee was greatly 
impressed with testimony that (1) operation with power 
in excess of 50 kw ‘‘would greatly benefit large areas and 
populations which do not have available to them any ade- 
quate nighttime radio service’’ and (2) the Department of 


62See Report and Order released May 10, 1962 amending Rule 1.354, 23 
RR 1545. The Commission emphasized that the areas which lacked primary 
service in 1946 ‘‘* * * have been reduced only a minute degree by the con- 
tinual flow of new assignments.’’ (Ibid.) 


dL 


Defense favored ‘‘increased power and clear channel op- 
eration to aid in survivable communications.’’ 


7. Operation of WJR and WGN with powers of 750 kw 
would result in substantial improvement in service to sig- 
nificant portions of the white areas; would be consistent 
with the Department of Defense position favoring in- 
creased power; would aid civil defense and disaster opera- 
tions; and would provide a means of better understanding 
between the United States and its Latin American 
neighbors. 


In denying the WJR and WGN petitions for waiver and 
dismissing their 750 kw applications, the Commission made 
no attempt to set forth rational reasons demonstrating that 
WJR and WGN had failed to allege reasons, sufficient if 
true, to justify a waiver of the rule limiting power to 50 
kw. Instead, it merely stated that ‘‘ * * * we do not think 
a showing has been made of sufficient force to override the 
requirements of orderly procedure.’ 


The Commission explained the meaning of ‘‘orderly pro- 
cedure’’ as follows (Par. 4 of Memorandum Opinion and 
Order released November 27, 1962, R. 5072): 


In our opinion, orderly procedure would seem to re- 
quire that the merits of authorizing use of power in 
excess of 50 kw be evaluated in a rule-making proce- 
dure previous to firm commitment to that course of 
action, and that the rules be amended to spell out the 
conditions under which such operation may be au- 
thorized in the public interest if it is deemed that such 
a course will serve this interest. 


The Commission further ‘‘* * * suggested that the advo- 
cates of higher power, including prospective licensees, may 


63 Sco Appendices E and F to this Brief. 


64 Memorandum Opinion and Order released November 27, 1962, Par. 6 
(R. 5073). 
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more appropriately present their case by a petition for 
rule making in the matter rather than by attempting to ob- 
tain consideration of individual applications inconsistent 
with present rules.’’* 


The ‘‘reasons’”’ assigned by the Commission for denying 
the petitions for waiver fall far short of establishing that 
the allegations of WJR and WGN were not sufficient, if 
true, to justify a waiver of the rules. Accordingly, the 
Commission illegally denied the WJR and WGN applica- 
tions for 750 kw without a hearing as required by Section 
309(e) of the Communications Act as interpreted by the 
Supreme Court in United States v. Storer Broadcasting 
Co., 351 U.S. 192 (1956). 


Where, as here, applications are accompanied by a re- 
quest for waiver that is supported by reasons that are 
neither frivolous nor unlawful on their face, the Commis- 
sion is bound to observe the requirements of Sections 
309(a) and 309(e). Storer, supra; City of New York Mun. 


Broadcasting System v. FCC, 96 App. D.C. 172, 223 F. 2d 
637 (1955). 


There is another reason for the impropriety of the Com- 
mission’s action. Under the Communications Act of 1934, 
modifications of currently effective licenses of existing sta- 
tions are brought about by one of two means. Hither the 
Commission or the licensee may take the initiative and the 
governing Sections of the Act differ depending upon 
whether the Commission or the licensee commences the 
action looking toward modification. 


If the Commission on its own motion desires to modify 
the current license of an existing station and the licensee 
objects, the procedures of Section 303(f) or 316 are invoked 
and a hearing is given to the Commission. The Commis- 
sion, with the burden of proof, is given full opportunity to 


65 Ibid., Par. 5 (R. 5073). 
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show that the modifications should be made in the public 
interest. 


The same statutory pattern holds where the licensee takes 
the initiative. If an existing station wishes to modify its 
license, the procedures of Section 308 and 309 are invoked 
and, for the reasons heretofore stated, if the Commission 
objects for any reason to the proposed modification, it must 
give the licensee a hearing at which the licensee, with the 
burden of proof, is given full opportunity to show that the 
modifications should be made in the public interest. 


Under the KOA doctrine it is clear that the part of the 
Commission’s rules which specify the power of WJR 
and WGN is an integral part of the licenses of WJR and 
WGN. Just as the Commission could not, without a hear- 
ing, reduce the power during the term of the license to an 
amount below 50 kw, neither could the Commission, without 
a hearing, reject an application to increase such power 
during the term of the license. 


The petitions of WGN and WJR for waiver of the rules 
to remove the 50 kw power limitation from the licenses of 
WGN and WJR were applications for modification of li- 
cense within the intendment of Section 308(a) of the Act to 
which the Section 309 procedures apply. 


Therefore, the Commission should have accorded a full 
hearing on the petitions for waiver as applications for 
modification of license of WGN and WJR before denying 
them and this is so whether the petitions be considered as 
part of or separate from the accompanying applications 
that were returned to the applicants also without hearing. 


Iv. CONCLUSION 


For the foregoing reasons, it is respectfully submitted 
that this Court should: 


a. Reverse the Commission’s Report and Order released 
September 14, 1961 in Docket 6741, as affirmed in its Memo- 
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randum Opinion and Order released November 28, 1962, 
and direct the Commission, following reconsideration 
based on the record evidence, to issue a Modified Report 
and Order amending the Commission’s Rules and Regula- 
tions in a manner designed to provide at least four reliable 
broadcast signals to all areas of the United States now 
without a satisfactory nighttime primary service. 


b. Reverse the Commission’s Memorandum Opinion and 
Order released November 27, 1962, denying the WJR and 
WGN Petitions for Waiver and returning their 750 kw 
applications, and direct the Commission, upon resubmission 
of the 750 kw applications, to accept the WJR and WGN 
applications for filing and to either grant them or desig- 
nate them for hearing. 


Respectfully submitted, 
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APPENDIX B 


The 25 Class I-A Clear Channel frequencies, and the 
dominant stations assigned to each, are as follows:? 


Frequency (ke) Call Letters and Location 


* 1. 640 KFI, Los Angeles, Calif. 
. 650 WS\M, Nashville, Tenn. 
3. 660 WNEC, New York City 
. 670 WMAQ, Chicago, Il. 
5. 700 WLW, Cincinnati, Ohio 
. 720 WGN, Chicago, Ill. 
. 750 WSB, Atlanta, Ga. 
. 760 WJR, Detroit, Mich. 
9. 770 WABC, New York City 
. 780 WBBM, Chicago, Ill. 
. 820 WFAA, Dallas and WBAP, 
Ft. Worth, Texas 
. 830 WCCO, Minneapolis, Minn. 
3. 840 WHAS, Louisville, Ky. 
. 870 WWL, New Orleans, La. 
. 880 WCBS, New York, City 
. 890 WLS, Chicago, Ill. 
1020 KDKA, Pittsburgh, Pa. 
1030 WBZ, Boston, Mass. 
1040 WHO, Des Moines, Iowa 
1100 KYW, Cleveland, Ohio 
1120 KMOX, St. Louis, Mo. 
1160 KSL, Salt Lake City, Utah 
1180 WHAM, Rochester, N. Y. 
1200 WOAT, San Antonio, Texas 
1210 WCAU, Philadelphia, Pa. 


1The single asterisk denotes 2 member of CCBS; the double asterisk 
indicates a network owned station; and the triple asterisk denotes a Westing- 
house owned station. 
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ON APPEAL FROM AND PETITION TO REVIEW ORDERS OF THE FEDERAL 
COMMUNICATIONS COMMISSION 


EEE 


BRIEF FOR APPELLEE-RES PONDENTS 


En 


JURISDICTIONAL STATEMENT 


Zi ot eee 


This consolidated proceeding involves three cases which 


seek review of the same Commission orders. Case Nos. 17,498 
and 17,499 are appeals under Section 402(b) of the Communica- 
tions Act, 47 U.S.C. 402(b), filed by The Goodwill Stations, 
Inc. (WIR), licensee of clear channel station WJR on 760 ke at 
Detroit, Michigan, and WGN, Inc. (WGN), licensee of clear 
channel station WGN on 720 ke at Chicago, Illinois. The appeals 
seek review of (1) a Report and Order of the Commission in 
Docket No. 6741, adopted September 13, 1961 and released Sep- 
tember 14, 1961 (R 4085-4146), insofar as the Commission 
amended Section 3.25 of the ruies to permit the assignment of 
an additional unlimited time station on the frequencies 760 ke 


and 720 ke and declined to amend Section 3.21(a)(1) of the 


ses | 
rules to authorize power in excess of 50 kw; (2) a Memorandum 
Opinion and Order in Docket No. 6741 adopted November 21, 1962 
and released November 28, 1962 (R. 4925-4948), reaffirming the 
Report and Order released September 14, 1961 and denying various 
petitions for reconsideration, including those filed by WJR 

and WGN; and (3) a Memorandum Opinion and Order adopted Novem- 
ber 21, 1962 and released November 27, 1962 (R. 5071-5073), 

which returned applications tendered by WJR and WGN for author- 
ity to increase power from 50 kw to 750 kw and denied their 
petitions for waiver of Section 3.21(a)(1) of the rules. Case 
No. 17,500 is a petition for review filed jointly by WJR and 

WGN, seeking review of the same three orders of the Commission 
under Section 402(a) of the Communications Act, 47 U.S.C. 402(a), 


and the Judicial Review Act of 1950, 5 U.S.C. 1031 et seq. 


On February 25, 1963, the Commission, appellee in Case 


Nos. 17,498 and 17,499, and respondent in Case No. 17,500, 


moved the Court for an order partially dismissing the Notices 


of Appeal in Case Nos. 17,498 and 17,499 and partially dis- 
missing the Joint Petition for Review in Case No. 17,500. The 
United States of America, respondent in Case No. 17,500, joined 
in the motion with respect to that case. An Answer to Motion 
to Dismiss was filed by WJR and WGN on March 4, 1963. By 
order dated April 16, 1963, the Court scheduled times for the 
filing of further briefs, if any, on the juitedsiccionen issue, 


set the matter for oral argument on May 23, 1963, and further 
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provided that the resolution of this issue should not delay the 
briefs to be submitted on the merits. 
COUNTERSTATEMENT OF THE CASE 


Introduction - The Standard Broadcast Classification 
Structure. 1/ 


Pursuant to long-standing practice and international agree- 
ment, all United States standard broadcast stations are assigned 
to 107 channels, each 10 kilocycles (kc) wide, in the frequency 
range 535-1605 kc. Stations operating on these frequencies 
transmit simultaneously two kinds of signals with different 
propagation characteristics, The groundwave signal travels 
closely along the earth’s surface where its intensity, although 
diminishing rapidly with distance, remains relatively constant 
at any location day and night and from season to season, The 
portion of the energy which travels upward and outward from 
the transmitter into the upper atmosphere (the ionosphere), 
from which it is reflected back to earth at distances much 
greater than the reach of groundwave signals, is called the sky- 
wave Signal. Skywave signals are affected by many more vari- 


ables than groundwave signals, including latitude,, time of 


1/ This introductory statement as to the nature of the stan- 
dard broadcast service, the rules governing it, and the 
problem involved, Summarizes a similar introductory state- 
ment in the Commission's Report and Order of September 14, 
1961 in Docket No. 6741, which is pending before the Court 
for review in these cases (R. 4086-4091). 


Sie 
year, sunspot activity, weather, atmospheric noise and, parti- 


cularly, the time of day. Skywave propagation is effective 


chiefly during the hours between sunset and sunrise and is 
present, to a lesser degree, during a 2-3 hour pre-sunset 
buildup and a similar post sunrise period of waning in- 
tensity. Such signals are less constant in intensity than 
groundwave Signals, because of the continuous change in the 


characteristics of the ionosphere and other variables, result- 


ing in "fading" from time to time in skywave reception. Al- 


though skywave signals render a useful nighttime service over 


wide areas, the service is considered secondary under the 


Commission's rules because of its intermittent nature, The 


more constant groundwave service is considered primary ser- 


area, 


vice, and an area lacking such service is called a "white" 


With the objectives of providing: (a) some service of 
satisfactory signal strength to all areas of the country, 
(b) aS many program choices to as many listeners as possible 
and (c) service of local origin to as many communities as 
possible, the Commission has by rule divided the ‘standard 
broadcast frequencies into three groups: local, regional 
and “clear channeis". Each class is governed by different 


rules imposing restrictions designed to accomplish the pur- 


pose for which the class was intended, Stations using the 
local and regional channels share the frequencies with stations 
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operating in other communities and protection of their ser- 
vice from objectionable interference is confined to the ground- 
wave Signal. Skywave or secondary service free from objection- 
able interference is provided only by Class I stations as- 
Signed to clear channels, and this service is made possible 
only by rigid restrictions on the number of stations which 
may be assigned to the clear channels at night and by limita- 
tions on the radiations of the secondary stations assigned to 
those channels. 

Prior to the rule amendments at issue in these cases, the 
Commission's rules reserved twenty-four of the United States 
clear Ceo the exclusive use at night of a single Class 
I-A eee aaa the remaining 23 United States clear channels, 
the rules permitted the assignment of 1 or 2 Class I-B stations 
under conditions requiring mutual protection through the use 
of directional antennas, The assignment of secondary, Class 
II, stations was permitted on the clear channels under condi- 
tions designed to protect the widespread service to be rendered 


3/ 
by the Ciass I station occupying the channel. Among the re- 


2/ In 1958 the rules were amended to permit the assignment of 
two full-time stations on the Class I-A frequency 770 kc. 


See American Broadcasting-Paramount Theatres, Inc. v. Federal 
Communications Commission, 108 U.S. App. D.C. 83, 280 F.2d 631. 


3/ Ciass II stations were expected to provide only a groundwave 
service and were required by use of a directional antenna, limi- 
tations on antenna height and power, or other means, to protect 
the wide service area of the Class IJ station. 


See : 
strictions imposed by the rules on each class of aentionee were 
maximum power limitations, the limit for Class I an II stations 
being 50 kw. | 


While this standard broadcast allocation structure suc- 


ceeded in providing a plenitude of signals to the populous 


centers of the United States, there has been a persistent scar- 


city of service in the sparsely settled areas of the country at 
night. About half of the total land area of the United States, 
containing approximately 25 million people, lacks nighttime pri- 
mary service. The greater part of the land area Wacking night- 
time primary service lies west of the Mississippi; the greater 
number of persons lacking primary service live in |the more den- 
sely populated eastern section. Persons living in the Western 
half of the United States have fewer skywave servilces and a 
choice among skywave Signals is not generally available to a 

| 
substantial part of the West (R. 4088, par. 30). |Persons living 
in the East and Mid-west generally have more skywave services, 
since many of the Class I~A ciear channel stations are clustered 
in the eastern portion of the country as a result of the greater 
population density and the superior capacity of such communities 
to provide economic support for these stations (R. 4091, par.12). 
Because of unavoidable limitations on the nighttime interfer- 
ence-free service range of the local and regional stations due 


to interference caused by skywave propagation, any significant 


improvement of primary or secondary standard broadcast service 


asi 
to the underserved areas of the country can only be provided 
on the clear channel frequencies. 
B. The Clear Channel Proceeding 
On February! 20, 1945 the Commission instituted a rule mak- 
ing proceeding, Docket No. 6741, to determine whether and in 
what manner it wouid serve the public interest to amend the 


rules governing the clear channels (R. A-B). The proceeding 


was instituted largely as a result of insistent claims by in- 


terested persons that the clear channel concept of permitting 
only one station to operate at night on 24 of the channels 
available for standard broadcasting was wasteful of valuable 
spectrum space and that the power limitation of 50 kw was 
not an efficient: utilization of the frequencies involved (R.4086, 
par. 1). The issues specified by the Commission went, inter 
alia, to questions of whether a geographical redistribution of 
clear channel stations was required by Section 307(b) of the 
Communications Act and would be economically feasible, whether 
the number of clear channels should be increased or decreased, 
what frequencies’ should be designated as Class I-A or Class I-B 
channels, what power Should be authorized, and whether power 
in excess of 50 kw would unfavorably affect the economic ability 
of other stations to operate in the public interest (R. A-B). 
During extended hearings in i946 and 1947, the testimony 
of numerous interested persons was taken and a voluminous record 


was compiled (R.; 4089, par. 9). Two conflicting alternatives 
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were widely urged as the measures best calculated to make more 
efficient use of the clear channel frequencies. On the one 
hand, it was proposed that the Commission amend the rule limit- 
ing the power of Class I-A stations to 50 kw and authorize 
higher power to permit these stations to improve and extend 
their skywave service (R. 4089, par. 8). The alternative pro- 
posal was that the Commission increase the number of unlimited 


time stations permitted on the clear channels to provide ad- 


ditional primary service to underserved areas of the country 


(R. 4089, par. 8). The Commission was unable to resolve the 
basic controversy at that time and because of various complicat- 


ing factors postponed further consideration of the matter until 
4/ 
1958 (R. 4089, par. 8). 


On April 15, 1958, the Commission issued a further notice 


of proposed rule making in Docket No, 6741, invitiing comments 


on proposals to open 12 specified Ciass I-A channels for ad- 
ditional unlimited time assignments, to reserve for later 
determination proposals to increase power on the remaining 


Class I-A channels, and to lieave undisturbed the Class I-B 


_————— 

4/ These complicating factors included changing treaty ob- 
ligations, the necessity of disposing of precedent col- 
lateral problems like the daytime skywave proceeding, itself 
difficult of settlement, and the emergence of television as 

a vigorous competitor to the standard broadcast service. 

See Clear Channel Broadcastin Service v. United States, 

109 U.S. App. D.C. 88, 284 F.2d 222, 
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channels (R. 1-29). On 5 of the 12 channels suggested for ad- 
ditional assignments it was proposed that a new directionalized 
Class I station be added and that the existing Class I station 
be required to directionalize, with the result that each sta- 
tion would afford mutual protection from interference to the 
areas served by the other (R. 17, 18). On the other 7 channels, 
unlimited time Class II stations were proposed to be assigned 

in underserved areas, (R. 18). Comments in response to this 
notice persuaded the Commission that the requirement that five 
existing Class I stations directionalize their operations would 
result in substantial dislocations of existing skywave service 
and the unwarranted creation of new areas lacking primary night- 
time service (R. 1795, par. 7). 

By a third notice of further proposed rule making, released 
on September 22, 1959, the Commission invited comments on a pro- 
posal to amend the rules to provide for the assignment of new 
Class II stations on 23 of the clear channels (R. SAE 
Under this proposal, the existing Class I-A stations would con- 
tinue to operate non-directionally with 50 kw power, but each 
would share its frequency at night with one new Class [J station 


to be located in a designated area and to operate directionally 


5 / These 23 channels included 22 of the 24 Class I-A fre- 
quencies, excluding 660 and 770 kc, and also included Class 
I-B frequency 1030 kc. 
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with at least 10 kw power (R. 1798, par. 13). Although stating 
that it was not persuaded at that point that higher power would 


be in the public interest, the Commission also provided opportun-— 


ity in the third notice for parties to update the record on pro- 
posals to increase the maximum power for Class I-A) stations 


(R. 1799, par. 17). 


More than 100 comments and reply comments were filed pur- 


suant to the third notice (R. 4091, par. 12), The conflicting 


views as to the desirability of the basic alternatives of higher 
| 
power versus duplication of stations, persisted (R. 4091, par. 12). 


The advocates of super power urged that improved standard broad- 
cast service to areas lacking primary service could be achieved 


| 
only through improved and increased skywave service, and that 


| 
this would require an increase in maximum power to 500 or 750 
kw. Others, opposing higher power and supporting duplication 


contended that since many Class I-A Stations are clustered in 


| 
the eastern portion of the country, with a nighttime skywave 


service range of approximately 700 miles at 50 kw | power, the 


: 
needed improvement should come from the assignment of addition- 


al unlimited time stations on the Class I-A frequencies on 
which only one station operated nighttime. 


6741 


C. The Commission's Report and Order in Docket No. 

On September 14, 1961, the Commission issued 2 Report and 
Order in Docket No. 6741, in which it determined that the pub- 
lic interest would be served by amending the clear channel rules 
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(Sections 3.21, 3.22, 3.24, 3.25, 3.28, and 3.182 of the Com- 
mission’s rules, 47 CFR 3.21, 3.22, 3.24, 3.25, 3.28, and 3.182) 
to permit the assignment of one Class II-A unlimited time sta- 
tion on each of 13 Class I-A channels (R. 4085-4146). Under 


the amended rules (Section 3.25 and 3.182), the existing Class 


I-A stations on these channels would continue to operate non- 


directionally with 50 kw power, and would be protected from 
nighttime co-channel interference to the 0.5 mv/m, SO percent 
skywave contour (R. 4103, 4104). The Commission found that the 
assignment of an unlimited time Ciass II-A Station on 11 of 


these Class I-A channels, at the Western location specified in 


Section 3.22(a) of the amended rules, would serve the "im- 


portant and immediate objective of providing nighttime pri- 


mary service to white areas” in the underserved West (R.4099, 
$/ 
par. 34). It further found that a Class II assignment on 


pa 
6/ Section 3.22(a) provides as follows (R. 4132-4133): 


Table of assignments. -- One Class II-A station may 
be assigned on each channel listed in the following 
table within’ the designated State or States: 


ee a 
Channel (kc) Existing Class I Station State(s) in 
which Class II-A 
assignment may 
be applied for 
WMAQ, Chicago Idaho 
WGN, Chicago Nevada or Idaho 
WBBM, Chicago Nevada 
WCBS, New York North Dakota,South 
Dakota,or Nebraska 
WLS, Chicago Utah 
KDKA, Pittsburgh New Mexico 
WBZ, Boston Wyoming 
KYW, Cleveland Colorado 
KMOX, St. Louis California or Oregon 
WHAM, Rochester Montana 
WCAU, Philadelphia Kansas, Nebraska, 
or Oklahoma 
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the two other Class I-A channels (750 ke and 760 ke) was war- 
ranted to provide a solution to special frequency Aarasciments 
problems in Anchorage, Alaska, and San Diego, California, which 
arose from United States treaty obligations (R. 4114-4116, par. 
77-81). | 

The Commission's determination that duplication on these 13 
Class I-A channels would serve the public interest! rests ad- 
titionally on its conclusion that it is now possible, particular- 
ly in the case of I-A stations located in or near the northeast 
portion of the country, to assign additional co-channel unlimited 


time stations to provide needed service at distant| locations with- 


out causing undue interference to the wide area service rendered 
| 


by the Class I-A stations (R. 4091, 4092, par. 13,| 16). This 
possibility derives, the Commission stated (R. 4091, 4092, par. 
13, 16), from a combination of factors, including modern tech- 
niques for directional transmission of Bigeaneseana the long 
distances between the prescribed locations of the new stations 
and the transmitter sites of the existing stations. Because of 
these large mileage separations and the requirement that the 
new stations directionalize, if necessary, to protect the 0.5 
mv/m, 50 percent skywave contour of the existing I-A station -- 
77 The Commission found substantial support in the record for 
its conclusion that exclusive nighttime use of a channel by a 
single station is less justifiable now than it was when the 
clear channels were first allocated in this way (R. 4091, 


par. 13). It noted that since that time techniques have been 
(cont'd) 
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generally located approximately 700 miles from its transmitter 
site, the most useful wide area secondary service of the I-A 
station would be preserved (R. 4092, 4095, par. 16, 24). The 
Commission found that any skywave service outside this contour 
which might be lost would be of a low order and would occur in 
areas where there were a number of other available services 
(R. 4092-4093, par. 16). The Commission concluded that such 
interference as duplication would cause to minor, fringe re- 
ception beyond the 0.5 mv/m, 50 percent skywave contour was 
justified by the resultant provision of primary service to 


white areas in the underserved West and the solution of two 


special frequency adjustment problems (R. 4092, 4095, 4114- 
8 


4116, par. 16, 24, 77-81). 


7/ Cont'd) established and highly developed for directional 
transmission of signals, with a high degree of suppression 
now possible to protect the service areas of co-channel sta- 
tions, In addition, heterodyne interference resulting from 
uncontrolled deviations from the assigned frequencies has 
been substantially eliminated. (Ibid.) 


8/ The Commission rejected a suggestion that more than one 
unlimited-time Class II station be authorized on the same I-A 
channel, on the ground that it would be preferable to await 
future developments before making this decision (R. 4101, par. 
43). It stated (ibid. ): "After. we have the benefit of the 
manner in which the new unlimited time Class II stations are 
utilized, and details of actual performance, interference, 
etc., become available, we will be in a position to determine 
whether the public interest warrants assignment of additional 
unlimited time facilities on these channels, and, if so, to 
determine under what conditions they should be permitted.” 


= is Ss 

The Commission concluded that the simultaneous realloca- 
tion of all Class I-A channels to achieve a more equitable 
geographical distribution would be administratively cumber—- 
some and time-consuming, and that this measure was, in any 
event, not justified before the Commission ‘had had an oppor- 
tunity to evaluate the effectiveness of the present limited 
reallocations (R. 4092, par. 14, 15). The Commission also 
declined to amend Section 3.21(a)(1) of the rules, |which limits 
the power of clear channel stations to 50 kw, stating that it 
was unable to conclude from the information presently available 
that the social and economic objections against higher power 
had been sufficiently met, nor to make a finding that higher 
power was in the public interest (R. 4094, par. 20). 

However, the Commission concluded that the high power pro- 
posal contained enough merit to warrant further consideration 
in future rule making proceedings, when the proposal might be 
evaluated in light of such improvement in service as would re- 
sult from duplication of the 13 Class I-A channels (R. 4094, par. 


20, 21). In order not to frustrate the possibility of authoriz- 


ing higher power on some channels in the future, the Commission 


decided to retain the 12 remaining Class I-A channels in status 
quo and to leave undecided at this time the question of whether 
duplication, high power, or some other measure womiid ultimately 
be adopted for these channels (R, 4093, 4094, par. 18, 20, 21). 


In selecting the Class I-A frequencies now to be duplicated 
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or to remain in status quo, the Commission stated that the ‘basic 
determinant is the question of whether, taking into account the 
numerous circumstances affecting each channel and the resultant 
overall pattern of service, it is best suited to shared use or 
the preservation of possibilities of wider service from the ex- 
isting Class I-A station through utilization of higher power" 
(R. 4096, par. 26). It listed, as some of the key factors bear- 
ing on this judgment, the following (R. 4096-4097, par. 26): 
a. Location of needful white areas. 
b. The possibilities for providing a primary 
nighttime service in those white areas at sufficient 
distance from the Class I-A station to permit requi- 
site protection of the generally usable portion of 
the existing station's skywave service -- i.e., the 
service area within its 0.5 mv/m 50% skywave contour. 
c. Due protection to existing co-channel U.S. 


daytime stations and to U.S. stations on adjacent 
channels. 


d. Consideration of adjacent channel interference 
to stations liocated in neighboring countries, and to 
foreign co-channel stations to which the United States 
is committed, under international agreements, to afford 
a stated degree of protection. 


e. Avoidance of adjacent channel interference among 
new unlimited-time stations assigned to the Class I-A 
clear channeis. 


f. The location of white areas apparently beyond 
the reach of ‘foreseeable new stations whichcbuld pro- 
vide a nighttime primary service. 


g. Existing skywave services in the foregoing 
areas and the consequent benefits from improved addi- 
tional skywave services. 
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h. The location of Ciass I-A stations so situated -- 
with reference to geographic relationships to the needful 
areas and co-channel and adjacent channel domestic and 
foreign interference considerations -- as to indicate 
that they would be best adapted to the provision of 
additional and improved skywave services to the needful 
areas. 

| 
The Commission further stated (R. 4097, par. 27): 


In the case of no single channel would all of the 
foregoing determinants uniformly indicate that) it be 
earmarked for additional unlimited-time assignment or 
that it be held in status quo for future consideration 
of alternative action. In each case we have arrived at 
our judgment by the painstaking process of determining 
and evaluating all the pertinent factors and deciding, 
on net balance, which course would best serve the pub- 
lic interest both in usage of the individual channel 
and in terms of the resultant assembled pattern of 
additional nighttime primary services, on the one hand, 
and the potential for additional and improved skywave 
services in needful areas, on the other hand, In 
weighing our choices of channels to be left at this 
time in status quo we have taken into account ithe 
desirability of endeavoring to preserve the potential 
of at least four reasonably reliable and satisfactory 
skywave services throughout all white areas. 


The Commission went on to give specific reasons for its 
choice with respect to each channel (R, 4098, 4099, 4113-4123, 
par. 30-33, 36-37, 71-94). Five of the I-A channels reserved 
in status quo were chosen because of their Western location and 
potentiality for improved skywave service in the underserved 
West (R. 4098, par. 30, 33); four were selected in order to 
preserve their potential for improving skywave service to the 


underserved Southeast (R, 4098, par. 32); and three were included 


because of special considerations making additional assignments 
9/ 
inappropriate (R. 4098, par. 31). Of the channels to be 


SS — 

9/7 Of the frequencies 660 ke and 770 kc, unlimited-time as- 

signments, in addition to the Class I-A stations, ,were already 

operating (R. 4098, par, 31). The Commission took no action 
(cont'd) 
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duplicated, only 720 ke and 760 ke are pertinent to the issues 

in these cases. Appellant-petitioner WGN, Inc. (WGN) is the 

licensee of a Class I-A station on 720 ke at Chicago, Illinois, 

and appellant-petitioner The Goodwill Stations, Inc. (WJR) is 

the licensee of a Class I-A station on 760 ke at Detroit, Michigan. 
With respect’ to WGN's frequency 720 ke which would be du- 

plicated in Nevada or Idaho (R. 4133), the Commission stated 

(R. 4099, par. 37): 


The Class I-A stations on 670, 720, 780, and 890 ke 
are located in Chicago and, while they are, of course, 
west of the group just discussed {located at or near 
the northern or eastern boundaries of the country], 
they still offer useful opportunity for assignment of 
unlimited-time stations in the far West. Several 
western states will meet spacing requirements and 
additionally, the useful skywave service provided by 
the Chicago I-A stations is confined to the region of 
the Great Lakes, which insures a minimum impact by 
the new co-channel, unlimited-time, Class II stations 
to their skywave service. An added consideration in 
selecting the Chicago I-A frequencies for duplication 
is the limited potential which they have for improving 
skywave service in areas which need it. Adjacent- 
channel Class I operations in New York would limit 
radiation to the east and requirements of protection 
to stations in Cuba and Mexico would limit radiation 
to the south, Their potential for improving skywave 
service to the west, moreover, is not so great as that 
of the Class I-A channels on which we are presently 
retaining the status quo, 


The Class II assignment of WJR's frequency 760 ke was at 
San Diego, California, for use by Station KFMB, which was 
required to discontinue its use of the frequency 540 ke as 


a result of the United States-Mexican Broadcasting Agreement 


ee 
9/ (cont'd) with respect to 830 ke because of the -pendency 
of an adjudicatory proceeding involving Station WNYC’s use 
of that frequency during nighttime hours, in addition to the 
Class I-A station (ibid. ). 
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(R. 4114, par. 78). The Commission stated that after a "pains- 

takingly careful review of all the availabilities -- taking into 

account requirements of protection to Mexican stations on other 
| 


Class I-A clear channels, the availabilities of some other Class 
I-A clear channels for new Class II-A stations at other places 
in the United States, domestic and Canadian co-channel and ad- 
jacent-channel limitations on the allocation of individual Class 
I-A clear channels, and related conditions,” it had concluded 
that 760 kc was the preferable choice for this purpose (R. 4115, 
par. 78). The Commission further stated that "were it not for 
the special and compelling circumstances which justify the ex- 
ceptional use of these frequencies [750 ke and 760 kc] as here- 
in provided for, we would have preferred to allocate them for 


stations which would provide a first primary service in white 


areas.” (R. 4116, par. 81). Since 760 ke was not being dupli- 


cated for this purpose, the Commission restricted) the San Diego 


assignment to a power of 5 kw, the power presently used by KFMB 
10/ 
on 540 ke (R. 4115, par. 79). 


After discussing various other pertinent matters, including 
| 4a/ 
the standards governing the new station assignments and the 


ee 

10/ The 11 new Class II assignments governed by Section 3,22 
of the rules are required to operate with not less than 10 
kw power nighttime (R. 4103, par. 46). 


11/ Section 3.22(b) provides that no Class II assignment will 
be made-on the ll frequencies being duplicated to) provide ad- 
ditional primary service "unless at least 25 percent of its 
nighttime interference-free service area or at least 25 percent 
of the population residing therein receives no other inter- 
ference-free nighttime primary service” (R. 4133). 
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protection to be accorded various classes of stations, the Com- 


mission summed up its resolution of the basic controversy in 


the clear channel proceeding as follows (R. 4125, par. 101): 


In the hard-fought, head-on conflict between the 
two basic approaches of extending the reach of major 
stations on clear channels or increasing the numbers 
of stations permitted on these channels, much valu- 
able data and analysis have been placed before us by 
the proponents of both approaches. Recognition is 
due to the fact that some merit attaches to very many 
of the proposals which have been urged upon us, in- 
cluding some of those which we herein reject. Our 
essential task in this proceeding has been to select 
among the myriad solutions offered those which, on 
net balance, taking into account the many pertinent 
considerations, would best serve the public interest. 
The opposed factors bearing upon our judgments in 
some instances are closely balanced. While recogniz-— 
ing that much can be said for numerous alternative 
approaches, we now conclude that the course laid 
out herein, both as refiected in the rule changes 
now adopted and in the preservation for the time 
being of the status quo on 12 class I-A clear 
channels, represents the best solution avai lable 
at this time. 


Accordingly, pursuant to the authority contained in 
Sections 4(i) and (j); 303(a), (b), (¢), (d), (f), (g), (h), 
and (r); and Section 307(b) of the Communications Act (47 
U.S.C. 154(i) and (j); 303(a), (b), (ce), (d), (f), (g). (h), 
and (xr); and 307(b)), the Commission amended its rules in 
the manner set forth in the appendix to its decision, effec- 
tive October 30, 1961 (R. 4127-4143). Section 1.354(d) of 
the amended rules provided that no action would be taken by 
the Commission on any application for a new Class II-A sta- 
tion authorized by the amended rules prior to January 30, 1962 


(R. 4130). 
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When the rulemaking order was promulgated on September 14, 
1961, there were pending before the Commission applications filed 
by WJR and WGN for renewal of their licenses. WIR’ s outstanding 
license for operation on 760 ke had an expiration date of Oc- 


| 
tober 1, 1961. On October 4, 1961, the Commission! granted WJR 


a renewal of license on condition that "operation under this 


renewal is subject to whatever interference may be caused to 
Station WJR, outside of its 0.5 mv/m 50 percent skywave contour, 
by a co-channel unlimited time Class II station assigned to San 
Diego, California, pursuant to the Report and Order in Docket 
6741" (R. 5032). WGN*s outstanding license for 720 ke had an 
expiration date of December 1, 1961, and its application for 
renewal of license was granted on January 3, 1962, after the 
effective date of the rule amendments (R. 5145). 


D. The Memorandum Opinion and Order Denying 
Reconsideration 


Some 22 interested persons filed petitions for reconsidera- 
tion of the Commission's Report and Order, including WIR (R.4357- 
4380) and WGN (R. 4381-4409). Both WJR and WGN requested that 
Class I-A channels not be duplicated and that stations operating 
on the clear channei frequencies be authorized to operate at 
higher power. In the event that the Commission should adhere 
to its decision to permit duplication during nighttime hours on 
the frequencies occupied by WJR and WGN, each contended that its 


outstanding license was being modified, and sought an evidentiary 
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hearing to show that duplication of the Class I-A frequencies 
in general, and or its frequency in particular, was not in the 
public interest. 

In a Memorandum Opinion and Order released on November 28, 
1962 (R. 4925-4948), the Commission denied the petitions for 
reconsideration and requests for evidentiary hearing. In the 
latter connection, the Commission pointed out that the clear 
channel rule amendments were the culmination of an extensive 
rule making proceeding, entailing sixteen years of hearing, and 
that no interested person could "seriously contend that he was 
not given every opportunity fully and fairly to present his 
views for consideration” (R. 4925, par. 2). It further stated 
that the determination of any further hearing rights must in 
each instance await concrete proposals for placement of new 
stations and the narrowing of issue on consideration of such 
applications (ibid. ). 

On the merits, the Commission stated that it had re-ex- 


amined its basic decision and re-affirmed its conclusion that, 


on balance, the rule amendments adopted represented the best 


solution available at this time (R. 4945, par. 84). It re- 
capitulated the basic probiem in these terms (R. 4929, par. 


Higher power offers improvements in nighttime 
secondary service while duplication holds out the 
promise of limited added nighttime primary service. 
Moreover, questions of social and economic import 
arise in the higher power approach which complicate 
the simple engineering choice. Duplication of all 
I-A channels would not bring primary service to 
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all white areas and would largely preclude the bene- 
fits of added secondary service which higher power 
could bring. Either alternative leaves much; to be 
desired and we have attempted through a judicious 
combination of the possible advantages of the two 
approaches to reap some of the benefits of each. 
Thus, through duplication we extend to as many 
persons as possible the benefits of a first night- 
time primary service. This type of service is 
better and more to be desired than skywave service. 
We have at the same time, however, retained the 
status quo on a sufficient number of channel's, which, 
should economic, social, and other considerations 
indicate higher power is in the public interest, can 
bring a total of four skywave services to practically 
the entire United States. 


The Commission stated that a majority of the Commissioners 


still felt that further studies were needed to determine 
whether authorization of higher power would be in the public 
interest (R. 4926, par. 9). The majority likewise remained 
of the view that the additional uniimited-time assignments 
provided for in the amended ruies couid be effectuated with- 
out substantial impairment of the wide-area service presently 
rendered by Class I-A stations, and without frustration of 
the possibility of sufficient improvement of service through 
higher power -- if that were iater conciuded to be appro- 


priate - - on the other 12 channeis better suited for that 


approach, and perhaps aiso on some of the 13 now duplicated 
12/ 


(R. 4927, Par. 9). | 


Upon re-appraisal the Commission aiso re-affirmed its 


decisions with respect to the best use for each frequency, 
BE EE TOS AS 
12/ Commissioner Lee dissented from the Report and Order of 


September, 1961, and from the Memorandum Opinion! and Order 
denying reconsideration, 
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stating (R. 4929-4930, par. 17): 


A complete reappraisal, frequency by frequency, 
has been made of the use to which each of the Class 
I-A clear channels should be put. A few channels, 
whether because of technical or international con- 
siderations or for policy reasons, clearly fall 
within the duplicated or the reserved group as 
set forth in our basic decision. Some others, 
while the engineering considerations might not 
point unmistakeably to a clear-cut decision that 
they fall within a particular one of the two cate- 
gories, have a preponderance of reasons why one 
solution is to be preferred over the other. In 
the case of a few, while higher power might be 
technically feasible, the area they would serve 
with a secondary service at higher power is other- 
wise provided for either by present operations or by 
possible operations at higher power on the reserved 
frequencies. In a very few cases the choice appears 
rather difficult when considering the channel on an 
individual basis, However, applying the general 
guidelines mentioned at paragraph 26 of the Report and 
Order of September, 1961, and considering how the 
two basic objectives are met by the combination of 
frequencies contained within each group, we are con- 
vinced that the decisions, while not easy, are sound, 


With respect to WGN’s frequency,720 kc, and those licensed 
to other Chicago stations, the Commission reiterated its judg- 


ment that duplication was in the public interest because it 


was technically feasible and desirable to assign Class II-A 


Stations cn these frequencies in Idaho, Nevada, and Utah to 
provide nighttime primary service to underserved areas of the 
West (R. 4933, par. 29). Concerning the skywave service poten- 
tial of these stations at higher power, the Commission stated 
that protection requirements to foreign and domestic adjacent 
channel assignments would limit radiation eastward and to the 


south, and that these frequencies were not needed, nor as weil 
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suited as others, for providing skywave service to the West 


should higher power some day be authorized (R. 4933, par. 30). 
Upon reviewing its decision to duplicate WIR's frequency, 
760 ke, the Commission again concluded that 760 ke was the best 
I-A frequency available to soive the frequency adjustment prob- 
lem of KFMB at San Diego, California (R. 4934-4935, par. 38-40). 
It stated that after an exhaustive study of all the frequencies, 
it had found that only 760 ke and 830 ke were feasible for use 
at San Diego (R. 4934, par. 38), Since the duplication plan 
contemplated nighttime operation by no more than one additional 
station, and since Station WNYC, New York City, was already 
operating nighttime on 830 kc in addition to the dominant I-A 
station, further duplication on 830 ke was preciuded (R. 4934- 
4935, par. 38). Because of international enactent ss and adjacent 
channel reStrictions, the only other possibiiity in the fre- 
quncies below 760 kc, was 550 kc, which the Commission rejected 
as unsuitable (R, 4935, par. 39). KFMB could not operate at 
its present 5 kw power on 550 kc and afford domestic co-channel 
stations the required protection unless it were to direction—- 
alize southward and to the west -- in which case much of its 
signal would be wasted over the Pacific Ocean CR. 4935, par. 39). 
Moreover, studies in the record showed that such'!a move would 
result in a reduction in KFMB’s daytime coverage from 18, 342 
square miles to 1,921 square miles and in nighttime coverage 
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from 884 square miles to 516 square miles (R. 4935, par. 39; 3173). 
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And, finally, the Commission noted that much Congres- 
sional interest had been manifested in the subject of higher 
power (R. 4926, par. 4). On June 7, 1938, the Senate had 
adopted a resolution characterizing the use of power in excess 
of 50 kw by standard broadcast stations as "definitely against 
the public interest” and expressing the sense of the Senate 
that power in excess of 50 kw should not be authorized (S. 
Res. 294, 75th Cong., 3rd Sess.). On July 2, 1962, the House 
of Representatives adopted a resolution expressing the sense 
of the House that the Commission should authorize power in 
excess of 50 kw if it found such operation would serve the pub- 


lic interest and that it should not authorize nighttime dupli- 


cation for a period of one year (H, Res. 714, 87th Cong., 2d 


Sess.). The Commission stated that a reference to the 1938 
Senate Resolution in its Report and Order was not of decision- 
al significance, but was intended merely as a recitation of 
historical fact’ (R. 4926, par. 8). It emphasized that "the 
Commission determined, on grounds wholly independent of the 
1938 Senate Resolution, that higher power should not be per- 
mitted at this time" (R. 4926, par. 8). 

While recognizing that a resolution of one House was not 
legally binding on it, the Commission indicated that a current 
joint expression of Congressional views would be heipful since 
the 1938 Senate Resolution and the 1962 House Resolution looked 


in opposite directions (R. 4927, par. 10). It accordingly 
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stated that it would refrain from authorizing any additional 
nighttime stations on I-A clear channels until July 2, 1963, 

| 
to afford Congress an additional opportunity to enlact legis- 
lation, but that no administrative delay beyond that date in 
implementing the reaffirmed rule changes was contemplated, in 
the absence of controlling legislation (R. 4927, par. stat 3) 
The Commission also pointed out that the Committee Report 
(H, Rept. 1954, 87th Cong., 2d Sess.) accompanying the 1962 


House Resolution erred in stating that an opportunity was avail- 


able for Class I-A stations to file applications for higher 


power (R. 4928, par. 12). The Commission stated (R. 4928, 


par. 12): 


A longstanding Commission rule pertaining; to 
standard broadcast stations provides for no power 
in excess of 50 kilowatts, One of the reasons this 
proceeding was initiated was to determine whether 
that rule should be changed, We have concluded 
that the present 50 kw limitation should remain 
unchanged at this time. Thus, an application by 
a standard broadcast station to use power in| ex- 
cess of 50 kw would not be in conformity with the 
Commission's rules. In the case of those frequen- 
cies herein reserved for future disposition,: a 
petition for rulemaking looking toward authoriza- 
tion of higher power could be entertained, In 
light of the Commission's decision, however,; an 
application merely seeking power in excess of 50 
kw is not acceptable and will be returned without 
prejudice. 

E. The Memorandum Opinion and Order Returning the 
Applications for Higher Power. 


On October 22, 1962, and November 13, 1962, respec- 


tively, WJR and WGN filed applications with the Commission 
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seeking authority to operate at 750 kw power, each of which. 
was accompanied by a petition for waiver of Section 3.21(a) 
(1) of the rules limiting the power of Class I stations to 50 
kw (R. 5045-5067, 5152-5177). By a Memorandum Opinion and Order 
adopted November 21, 1962 and released November 27, 1962, the 
Commission denied the requests for waiver of the rule and re- 
turned the applications (R. 5071-5073). The Commission said 
that it had just determined in Docket No. 6741 that Section 
3,21(a)(1) should not be amended at this time and that further 
study was required to determine whether power in excess of 

50 kw would be in the public interest (R. 5072). Pointing 

out that rule making procedures were the proper vehicle for 
such study, the Commission ruled that advocates of higher 
power could appropriately present their case by a petition 


for rule making rather than by attempting to obtain considera- 


tion of individual applications inconsistent with present 


rules (R. 5072). 
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SUMMARY OF ARGUMENT 


oe ee 


1. The Commission's action in amending the! clear 


channel rules to permit the assignment of one additional 
| 


full-time station on each of 13 I-A frequencies, is a 


reasonable and proper exercise of its rule making author- 


ity under Sections 303 and 307(b) of the Communications 
Act. In light of its present inability to find that higher 
power is socially or economically desirable, the ‘Commission 
properly determined that the amended rules would further 
the purposes of Section 307(b) by effecting a more equit- 
able and efficient distribution of standard broadcast ser- 
vice. Duplication of the 13 I-A frequencies will result 

in the provision of a first primary nighttime service to 

a substantial number of persons in the underserved West, 
and permit the continuation of two needed existing ser- 
vices, without impairing the most useful skywave! service 

of the Class I-A stations. The reservation of the remain- 
ing 12 I-A frequencies in status quo will preserve the 
possibility of a future improvement in skywave service 

to underserved areas of the nation in the event that higher 
power is ultimately found to be in the public interest. 

The Commission's judgments as to whether the public in- 
terest would be better served by the dupiication| or reser- 
vation of particular channels are based on reasonable con- 
siderations related to the achievement of the foregoing ob- 


jectives, and are within its competence. 
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2. The argument of WJR and WGN that the rule amend- 
ments effected a’ modification of their licenses without 
compliance with the requisite statutory hearing procedures, 
is foreclosed by Transcontinent Television Corporation v. 
Federal Communications Commission, 113 U.S. App. D.C. 384, 
308 F.2d 339. The rule amendments did not become effective 
until after the expiration dates of all licenses issued to 
WJR and WGN under the old rules. Their current licenses 
were properly taken subject to the amendments and incor- 
porate only the protection afforded by the new rules. WIR 
and WGN were accorded their right to be heard, though in 
accordance with ‘rule making procedures, in a proceeding 
valid for the type of Commission action which resulted in 
the duplication of their frequencies. 

3. The Commission's order returning the applications 
of WJR and WGN for higher power and denying a waiver of 
Section 3.21(a)(1) of the rules, is wekid and proper. Ap- 
plications in conflict with the Commission's rules may be 


dismissed without hearing. United States v. Storer Broad- 


casting Co., 351 U.S. 192, 202; Transcontinent Television 


Corp. v. Federal Communications Commission, 113 U.S. App. 
D.C. 384, 389, 308 F.2d 339, 344. In view of the deter- 
minations just made by the Commission in Docket No. 6741, 
it was not required to cover the same ground again upon 


requests for waiver of the rule iimiting power to 50 kw. 
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ARGUMENT 


THE COMMISSION'S DETERMINATION THAT THE 
PUBLIC INTEREST WOULD BE SERVED BY THE 
RULE AMENDMENTS ADOPTED IN DOCKET NO. 
6741, IS REASONABLE AND CONSTITUTES A 
VALID EXERCISE OF ITS AUTHORITY. THE 
COMMISSION PROPERLY REFUSED TO AMEND. 
SECTION 3.21(a)(1) OF THE RULES TO AU 
THORIZE POWER IN EXCESS OF 50 KW BECAUSE 
OF ITS PRESENT INABILITY TO FIND THAT 
HIGHER POWER IS IN THE PUBLIC INTEREST. 


The Commission's determination that the rule amend- 
ments adopted in Docket No. 6741 are the best measures 
available at this time for improving the admitted deficien- 
cies in the standard broadcast allocation structure, has a 


clearly reasonable basis in the considerations summarized 


in the Counterstatement and better set forth in its Report 


and Order of September 1961 and the Memorandum Opinion and 


Order denying reconsideration. 
There is no dispute in these cases as to the problems 
needing resolution. Much of the country receives no pri- 
mary radio service at night. These white’ areas| do 
generally receive skywave or secondary service, but such 
service is less desirable than primary service because it 
is of an intermittent nature and its availabibity depends 


upon a variety of factors including weather, sunspot activity, 


atmospheric noise, etc. The greater bulk of the'area lacking 
nighttime primary service is located West of the| Mississippi 
where there are also fewer skywave services than’ are avail- 


able in most sections of the East. It is also generally 
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agreed that more efficient use should be made of the 25 
Class I-A clear channels. As the Commission stated 

(R. 4091, par. 13), unduplicated use of these clear 
channels with a 50 kw power ceiling is certainly an in- 
complete use of the channels, which leaves the United 
States far short' of the attainable degree of service to 
underserved areas. Moreover, our right to I-A priority 
on the clear channels under international agreement may 
be challenged by neighboring countries, if we do not make 
fuller use of the channels (R. 4929, par. 15). 

The Commission, recognizing that both of the alter- 
native remedies widely advocated in Docket No. 6741, dup- 
plication or higher power, offered some advantages, was 
warranted in concluding that neither afforded an entirely 
satisfactory solution to the problems of improving service 
to white areas and otherwise making more efficient use of 
the clear channel frequencies. Because of modern direction- 
al antenna techniques, it is now possible to assign addi- 
tional full-time stations on the I-A frequencies without 
substantially impairing the normal skywave service pre- 


sently rendered by existing I-A stations operating at 50 


kw power. Some additional primary service could be pro- 


vided by duplication, but sizeable white areas would remain 
even with duplication of all I-A frequencies. While higher 
power would not eliminate white areas, it is technically 


feasible by use of higher power to accomplish a substantial 
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extension and improvement of existing skywave services. How 


ever, the Commission was not persuaded on the showing before 


it that higher power is socially or economically desirable. 


Therefore, despite the merit of the engineering arguments 


supporting higher power, the Commission felt itself unable 


without further study to make a finding that higher power is 
otherwise in the public interest. : 

Since either alternative entails serious shortcomings, 
the Commission reasonably concluded that the public interest 
would be best served at this time by attempting “through a 
judicious combination of the possible advantages of the two 


approaches to reap some of the benefits of each" | CR. 4929, 


par. 16). It preserved the possibility of ultimately au- 


thorizing higher power, when and if it should be able to 

make the requisite public interest finding, by reserving 

12 I-A channels in status quo, a number the Commission deemed 
sufficient to bring a total of at least four skywave services 
to practically all of the United States (R. 4097 , par. 27, 
4929, par. 16). With respect to the remaining 13 I-A chan- 
nels, the Commission concluded that the public interest would 
be better served if they were duplicated, both in order to 


extend to as many persons as possible the benefits of a 


first nighttime primary service -- a type of service which 


is “better and more to be desired than skywave service" (R. 


4929, par. 16) -- and also in order to facilitate the con- 
tinuation of needed existing services in San Diego and Alaska. 
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Thus, the Commission's decision to amend its rules to 
effectuate this compromise, which in the Commission's judg- 
ment is the best available solution at this time, has a 
reasonable basis. We further submit that the rule amendments 
constitute a proper exercise of the Commission's authority 
under Sections 303 and 307(b) of the Communications Act. 

The arguments of WJR and WGN to the contrary (Br. 24-42) 
merely reiterate the positions urged by the proponents of 
higher power in the controversy before the Commission. While 
these arguments contain some merit, as the Commission recog- 
nized in rejecting them (R. 4125, par. 101), they do not 
demonstrate that' the Commission has abused its discretion or 
exceeded its statutory authority. 

Pointing to the undisputed circumstances that dupli- 
cation will provide only a comparatively small increment 
in primary service, that unavoidable white areas must con- 
tinue to rely on skywave service, and that it is technically 


feasible to improve and expand skywave services by authorizing 


higher power, WJR and WGN contend (Br. 24-30) that higher 


power is the only solution consistent with Sections 307(b) 

and 303(f) of the Communications Act, 47 U.S.C. 307(b) and 
303(f), and that the rule amendments are accordingly violative 
of these sections. They further urge (Br. 30-36) that the 
Commission's present inability to diaake a finding that higher 


power would serve the public interest is unwarranted in view 
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of the admitted engineering advantages of higher power. Both 
arguments rest on the fallocious assumption that technical 
feasibility comprises the totality of the public interest 
and on appellant-petitioners' failure to aAcognics the legiti- 
macy of the Commission's concern with the social and economic 
implications of higher power. 

The Commission is properly concerned as to whether 
permitting a few radio stations to serve vast areas and pop- 
ulations is compatible with the principle that "the widest 


possible dissemination of information from diverse and anta- 
| 
gonistic sources is essential to the welfare of the public". 


Associated Press v. United States, 326 U.S. 1, 20. It has 


repeatedly sought to avoid monopoly situations in broad- 


casting and to achieve diversification of control ‘over the 


disseminating sources; to this end, the Commission has pro- 
mulgated its multiple ownership rules and accorded weight 
to the diversification factor in comparative proceedings. 
United States v. Storer Broadcasting Co., 351 U.S. 192. 
While the Commission is not an antitrust enforcement 
agency, it validly considers federal antitrust policy in 
connection with the public interest standard of the Communi- 
cations Act, United States v. Radio Corp. of America, 358 
U.S. 334, 351; National Broadcasting Co. v. Federal Communi- 


cations Commission, 319 U.S. 190, 223-224. Moreover, one 


of the continuing objectives of the Commission in allocating 
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radio frequencies has been to provide service of local origin 
to as many communities as possible (R. 4086, par. 2). A high 
power station could not possibly fill the needs of its vast 
skywave service area for broadcast material of local signifi- 
cance, such as local news, local weather, and local public 
affairs. The weight to be attached to the factors of diver- 


sification and local service is clearly a matter for the Com- 


mission's discretion. Pinellas Broadcastin Co. v. Federal 


Communications Commission, 97 U.S. App. D.C. 236, 238, 230 F.2d 
204, 206, cert. den. 350 U.S. 1007; McClatchy Broadcasting 
Co. v. Federal Communications Commission, 99 U.S. App. D.C. 
195, 198, 239 F.2d 15, 18, cert. den. sub nom. Sacramento 
Telecasters, Inc. v. McClatchy Broadcasting Co., 353 U.S. 918. 
The Commission was equaliy justified in questioning 
the economic desirability of allowing a few stations to achieve 
competitive pre-eminence over all other standard broadcast 
Artest As the Commission pointed out (R. 4094, par. 20), 
some parties throughout the long history of the clear channel 
proceeding have forcefully urged strenuous objection against 
the use of higher power on this ground (R. 3752-3753, 3763-3767) - 
The question of whether the competitive pre-eminence of the 
high power stations would cause a loss or deterioration of 
13/7 The proponents of higher power were seeking higher power 
during daytime hours as well as at night, thus raising a 


question as to whether the present daytime allocation struc-— 
ture would be adversely affected. 
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service to the public by other stations, is obviously proper 
for consideration by the Commission in determining -the over- 
all public interest. Economic injury to existing stations, 


“while not in and of itself a matter of moment, becomes in- 
portant when on the facts it spells diminution or destruc- 
tion of service" and where “competitive effects * * * pro- 
duce detriment to the public interest", the "public interest 
controls". Carroll Broadcasting Co. v. Federal Communications 
Commission, 103 U.S. App. D.C. 346, 349-350, 258 F. 2a 440, 


443-444. Federal Communications Commission v. Sanders Bros. 


Radio Station, 309 U.S. 470, 475-476. 
The suggestion of WJR and WGN (Br. 31) that the Com- 


mission's refusal to amend Section 3.21(a)(1) of the rules 

at this time is attributable to the 1938 Senate resolution 
against higher power, is unfounded. The Commission made clear 
that its inability to find higher power in the public interest 
without further study is based on its own judgment that the 
social and economic objections against higher power have not 
yet been satisfactorily met (R. 4926-4929, pars. 9-16). To 
date there has been no joint action on the matter by both 
Houses of Congress. The 1962 House resolution does not have 
the force of law, and would not in any event Deauiine authori- 
zation of higher power on any of the clear channel frequencies 
unless the Commission “after consideration of all pertinent 


A F ifthe : 
factors * * * finds that operation on such frequencies with 
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power in excess of fifty kilowatts will serve the public in- 
terest, convenience, or necessity” (H.R. Res. 714, 87th Cong., 
2d Sess.). F.H.E. Oil Co. V- Commissioner of Internal Revenue, 
150 F.2d 857, 858 (C.A.5). 

It was manifestly proper, therefore, for the Commis- 
sion to decline to amend Section 3.21(a)(1) of its rules 
until its justifiable doubts about the undesirable aspects of 
higher power had been removed. Cf. Philco Corp. V- Federal 
Communications Gommission, 110 U.S. App. D.C. 387, 391, 293 
F.2d 864, 868; Federal Broadcasting System V. Federal Communi- 
cations Commission, 96 U.S. App. D.C. 260, 265, 225 F.2d 560, 
564, 565, cert. den. sub nom. WiC, Inc. v. Federal Broad- 
casting System, 350 U.S. 923; Clarksburg Publishing Co. Vv. 
Federal Communications Commission, 96 U.S. App. D.C. 211, 225 
F.2d 511. And, in light of the Commission's present inability 
to make the statutorily required public interest finding with 


respect to higher power, the rule amendments adopted in 


Docket No. 6741 are entirely consistent with Sections 307(b) 


and 303(f) of the Act. 

Duplication will provide a first nighttime primary 
seryice to an estimated 600,000 persons in the West where 
there are fewer skywave services available. This service is 
more desirable than skywave service, both because it is more 
reliable and also because it is of local origin. Whiie the 
rule amendments will not supply primary service to white areas 


east of the Mississippi, where "the largest number of white 
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area residents live” (App.-pet. Ee ae many more skywave 
services are available in the East. The number of persons 
receiving service is not the sole criterion in determining how 
the public interest is best served. Cf. Television Corporation 
of Michigan, Inc. v. Federal Communications Commission, lll 
U.S. App. D.C. 101, 104, 294 F.2d 730, 733. Clearly, the pro- 
vision of a first nighttime primary service to a sizeable 
number of persons accords with Section 307(b) of the Act. 

Radio Cincinnati, Inc. v. Federal Communications Commission, 

85 U.S. App. D.C. 292, 295, 177 F.2d 92, 95. That section does 
not require the all-or-nothing approach of WJR and WGN. It 

is sufficient that the purposes of Section 307(b) are furthered 
by the Commission's decision to alleviate existing inequities 
to the extent presently practicable. 

While some existing skywave service will be lost, the 
amended rules preserve the capacity of the I-A stations to pro- 
vide a usuable signal over wide primary and secondary service 
areas. By locating the new assignments at least 1250 miles 


from the I-A stations and by protecting the existing stations 


against co-channel interference to their nighttime 0.5 mv/m 
ee 
14/ The provision of additional primary service in the East 
would have required duplication of the few I-A channels used 
by Western clear channel stations. The Commissidn determined 
that the public interest would be better served by reserving 
the Western I-A channels to permit a future improvement in 
skywave services in this area which suffers from.a shortage 
of both primary and secondary service (R. 4038, par. 30). 

| 
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50 percent skywave contour, the Commission has assured these 
I-A stations a nighttime service range of about 700 miles, 
which is approximately the extent of their present useful sky- 
wave service (R. 1799, 4092-4093, par. 16). The Commission 
found that such fringe skywave service as might be lost would 
be of a low order and would occur in areas where there were 
other skywave services (R. 4092-4093, par. 16). Moreover, it 
concluded that the minor ioss of this fringe skywave service 
was outweighed by the gains in needed new primary service and 
by the desirability of continuing two needed existing services 
(R. 4091, 4096, 4114, pars. 13, 24, 78). Thus, the amended 
rules comport with the authority conferred upon the Commission 
by Section 303(f) to make “such regulations not inconsistent 
with law as it may deem necessary to prevent interference be- 
tween stations and to carry out the provisions of this Act" 
(47 U.S.C. 303(f)). 

Although'no improvement or extension of skywave service 
will be achieved, the reservation of 12 I-A channels in status 
quo preserves the possibility of a future improvement of this 
nature. In the Commission's judgment (R. 4097, par. 27, 4929, 
par. 16), the channels selected for reservation are sufficient 
to make available a total of at least four skywave signals to 


15/ 
practically the entire United States. As pointed..eut in the 


Se 
15/ WJR and WGN assert (Br. 41-42) that there is no record 
evidence to support this conclusion. However in a rulemaking 
proceeding the Commission may evaluate the comments filed by 
interested persons in the light of the expert judgment and 
stugies of its own engineers. Indeed, the Clear Channel Broad- 
casting Service, of which WJR and WGN are members, conceded 
(cont'd) 


Counterstatement, five of the reserved channels are located in 
| 
places where they could provide skywave service to the West 


(R. 4098, par. 30), and four could provide skywave service to 
the underserved Southeast (R. 4098, par. 32). The Midwest and 
Northeast already have a multiplicity of skywave jervices 
Moreover, if the reserved channels should turn out to be insuf- 
ficient in the event that higher power is ultimately authorized, 
any shortage would not be irremediable. Pursuant to its con- 


| 
tinuing authority under Section 303 of the Act to amend the 


rules as public interest requires, the Commission ‘could undo 


any or all of the present duplications or effect some geogra- 


phical redistribution of I-A stations. 

Nor is national defense preparedness in any way impaired 
by the Commission's action, as WJR and WGN claim (Br. 36-38) . 
By reason of the protection accorded to the pemmce contours 


‘of the existing clear channel stations on the duplicated fre- 


quencies, almost all persons presently receiving useful service 
from such stations will continue to do so and, although the 
number of skywave services is concededly not adequate in some 


15/ (cont'd) before the Commission that: "If need be, the 
Commission is free to avail itself of any addzrionad infor- 
mation contained in its files" (R. 1446). 

16/ Intervenor Westinghouse Broadcasting Coupenyya: nce. argues 
that the Commission should not have permitted duplication of 
1030 ke, because Boston Station WBZ is the only clear channel 
station in New England, one of the Eastern areas receiving in- 
adequate primary service. However, the 700 mile skywave con- 
tour of WBZ under the amended rules is extensive enough to serve 
all of New England. Moreover, New England is within the sky- 
wave service area of the several other I-A stations located in 
the Northeast. 


areas, at least one such service is available to practically 
all persons in the! United States. Not only has there been no 
impairment of available facilities but, in fact, duplication 
of the 13 clear channels may result in improvement of communi- 
cations for defense.-purposes. As the Commission stated in its 
1962 Memorandum Opinion and Order (R. 4928, par. 14): 

It is not contemplated that the BRECOM system 

would depend entirely on the clear channels. 

In fact, the addition of 50 kw operations by 

Class II-A stations in the West may well prove 

to be of some value in such a syStem. The 

Commission has worked very closely with the 

Department of Defense in the BRECOM project, 

which is still in the experimental and devel- 

Opmental stage. It is, in fact, a joint pro- 

ject of the Federal Communications Commission 

and the Department of Defense. It is the 

Commission's informed judgment that the nation- 

al defense preparedness is not impaired by the 

clear channel decision now outstanding. 

And, finally, the contentions of WGN and WJR (Br. 39— 
41) that their particular frequencies should not have been 
selected for duplication, do not show an abuse of discretion 
on the part of the Commission. Essentially, the argument of 
WJR and WGN that duplication should not be permitted on 760 
ke and 720 ke is but a repetition of their basic contention 


that higher power should be utilized on the clear channels 


and that no duplication should be permitted on any clear 


channel (Br. 27-36). That contention has already been an- 
swered. Their further suggestion that the Commission could 
not properly duplicate any ciear channel prior to resolution 
of the higher power issue, is foreclosed by Federal Communi- 


cations Commission v. WJR, The Goodwiti Station, Inc., 337 


U.S. 265, 272, and American Broadcasting-Paramount Theatres, 


Inc. v. Federal Communications Commission, 108 U.S. App. D.C. 
83, 87, 280 F.2d 631, 635. As the Supreme Court pointed out 
in the WJR case, neither WGN nor WJR has any “vested right 

in the 'supposititious eventualities' that the Commission at 
some indeterminate time might modify its rules governing clear 


channel stations” to authorize higher power (337 U.S. at 272). 
Assuming, as WGN contends and as the Commission recog- 
nized (R. 4932, par. 28), that its Chicago station on 720 ke 
could provide improved skywave service with increased power, 
the fact remains, as the Commission found (R. 4099, par. 37, 
4932-4933, par. 28-30) that its potential for improved skywave 


service to underserved areas is not as great as that of the 


channels which are being retained in status quo. Because of 


the necessity to protect adjacent-channel stations in New 


York, Cuba and Mexico, nighttime radiation to the east and 
south would be limited (R. 4099, par. 37). Moreover, the 
potentiality of improving skywave service to the west on 

720 ke is not as great as that of six other I-A channels 
retained in status quo (R. 4933, par. 30). The aroposed new 
assignment, to be located in Nevada or Idaho, will provide 
nighttime primary service in an underserved arook and will 

be separated from WGN by a sufficiently great distance to af- 
ford protection to the 0.5 mv/m, 50 percent skywave nighttime 


service area of WGN, Although WGN asserts that the record does 


not support the Commission's conclusions, it has not shown in 
what respect the Commission is in error. 

WJR's frequency 760 kc, unlike the other frequencies 
designated for duplication, was assigned to a particular city, 
San Diego, California. This action was taken because the 
frequency 540 kc now occupied by station KFMB in that city, 
must be vacated pursuant to the provisions of the United States 
Mexican Broadcasting Agreement and it was necessary to assign 
another frequency for the use of San Diego. (R. 4114-4115, 
par. 77-79). The Commission concluded that it was in the 
public interest that further "use be made of the relatively 
uncluttered spectrum space still open on the Class I-A clear 
channels, and that provision be made in this proceeding - 
which embraces the allocation questions pertaining to all Class 
I-A frequencies - for a substituted assignment to San Diego" 
(R. 4114-4115, par. 78). 

Had the frequency 760 ke not been used for this pur- 
pose, it would have been duplicated in any event in order to 


provide a first primary service in a white area (R. 4116, par. 


81). Moreover, the Commission limited KFMB's nighttime opera- 


tion on 760 kc to 5 kw power, unlike the Class II-A assign- 
ments on the other duplicated channels which will be permitted 
to use 50 kw power and required to use at least 10 kw power 

at night (Section 3.22(c) and 3.182(a)(2) of the amended rules 
(R. 4133, 4137)). Consequently, WJR was prejudiced in no way 


by the assignment of a Class II station in San Diego, 
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approximately 1,970 miles from Detroit (R. 4374) rather than 
in Idaho, as proposed in the Third Notice of Further Proposed 
Rule Making (R. 1801). 

The Commission gave careful considexasion to the pos- 
sibilities of assigning KFMB on another eee On the 
basis of its review, the Commission concluded that "760 ke 
is the preferable choice, taking into account requirements 
of protection to Mexican stations on other Class T-A channels, 
the availabilities of some other Class I-A clear channels for 
new Class II-A stations at other places in the United States, 
domestic and Canadian co-channel and adjacent-channel limita- 
tions on the allocation of individual Class I-A clear channels, 


and related considerations” (R. 4115, par. 78). lit made a 


complete reappraisal of the use to which this frequency would 


be put following WJR's petition for reconsideration. (CR. 4934- 
4935, par. 38, 39). As pointed out in the Counterstatement, 


the use of 830 ke was considered feasible, but for the cir- 
cumstance that this frequency, upon which WCCO at Minneapolis 


is the dominant station, is also used during certain nighttime 


ee 

17/ In the engineering statement suggesting 1000 ‘ke as a 
possible alternative to which WJR refers (Br. 41) it was 
stated that “there appears to be some technical possibili- 
ties of operation on 1000 ke, a Class I-B clear channel. 
The use of a directional antenna would be required to 
avoid or minimize interference to other stations on 1000 
ke and the adjacent channels. . .." (R. 4377). 'In this 
connection it should be noted that service areas are re- 
auced as the frequencies become higher and the Commission's 
objective was to provide a continuation of KFMB's present 
service area on the lower frequency 540 ke. 


hours by WNYC at New York. The Commission concluded in 

Docket No. 6741 that no more than one nighttime opemtim, in 
addition to the dominant station, should presently be permitted 
on the I-A frequencies (R. 4101, par. 43). 

The use of 550 kc, although not a clear channel, was 
also considered and rejected because KFMB would be required 
to directionalize southward and to the west in order to pro- 
tect existing co-channel stations on that frequency, and, 
consequently, much of its signal would be wasted over the 
Pacific Ocean and much of its existing service area would 
lose service (R. 4935, par. 39). Under the circumstances, 
the Commission concluded within its competence that duplica- 
tion on 760 ke for this purpose was justified and would serve 
the public interest. American Broadcasting-Paramount Theatres 
v. Federal Communications Commission, 108 U.S. App. D.C. 83, 
87, 280 F.2d 631, 635. 

In conclusion, we point again to the Commission's own 
observations as to the difficult nature of its decisions both 
with respect to the underlying controversy of higher power 
versus duplication and also in selecting the best course for 
individual channels. Concerning the over-ali problem, the 


Commission stated (R. 4125, par. 101): 


Recognition is due to the fact that some merit 
attaches to very many of the proposals which 
have been urged upon us, including some of 
those which we herein reject. Our essential 
task in this proceeding has been to select 
among the myriad solutions offered those which, 
on net balance, taking nto account the many 
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pertinent considerations, would best serve the 
public interest. The opposed factors bearing 
upon our judgments in some instances are closely 
balanced. While recognizing that much a@n' be said 
for numerous alternative approaches, we now con- 
clude that the course laid out herein, both as 
reflected in the rule changes now adopted and in 
the preservation for the time being of the status 
quo on 12 Class I-A clear channels, represents 
the best solution available at this time. 


Concerning its decisions on individual channels, . the Commi s- 


sion stated (R. 4929, par. 17): 


A few channels, whether because of technical or 
international considerations or for policy 
reasons, clearly fall within the duplicated or 

the reserved group as set forth in our basic 
decision. Some others, while engineering con- 
siderations might not point unmistakeably to a 
clear-cut decision that they fall within a 
particular one of the two categories, have a 
preponderance of reasons why one solution is to 

be preferred over the other. In the case of a 
few, while higher power might be technically 
feasible, the area they would serve with a secon—- 
ddry service at higher power is otherwise provided 
for either by present operations or by possible 
operations at higher power on the reserved fre- 
quencies. In a very few cases the choice appears 
rather difficult when considering the channel on 
an individual basis. However, applying the gen- 
eral guidelines mentioned at paragraph 26 of the 
Report and Order of September, 1961, and consider- 
ing how the two basic objectives are met by the 
combination of frequencies contained within each 
group, we are convinced that the decisions, while 
not easy, are sound, 


We submit that WJR and WGN have not shown the Commission's 


considered judgments on either score to be arbitrary or un- 


lawful. 
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THE COMMISSION'S ORDERS AMENDING THE CLEAR 

CHANNEL RULES DID NOT DEPRIVE WJR AND WGN 

OF STATUTORY HEARING RIGHTS 

WJR and WGN concede (Br. 24-25) that the Commission's 

consideration of possible amendments to the clear channel 
rules was validly undertaken in a rule making proceeding, 
in which they were heard (Br. 11-14), but contend that 
as "existing and long-time licensees of the Commission” 
they were entitled to a further adjudicatory hearing before 
the rules could be amended to duplicate their frequencies. 
Claiming that the decreased protection against nighttime 
co-channel interference in the amended rules constitutes 
a modification of license, WJR and WGN argue that the 
Commission has unlawfully deprived them of hearing rights 
afforded by Sections 316, 303(f) and 309(e) of the Communi- 
cations Act, 47 U.S.C. 316, 303 (f) and 309 (e). As shown 


below, these arguments are foreclosed by the Court's decision 


in Transcontinent Television Corporation v. Federal Communi- 


cations Commission, 113 U.S. App. D.C. 384, 308 F.2d 339, 


eee 


since the rule amendments adopted in Docket No. 6741 were 
not to take effect until after the expiration of all licenses 
issued to WJR and WGN under the old rules, and their current 
licenses were taken subject to the new rules. 

The Commission's authority to utilize rule making 


procedures to amend the clear channel rules to permit 
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authorization of a full-time Class II-A station on 13 I-A 
frequencies, including the frequencies 720 ke and 760 ke, is 
not affected by the circumstance that WJR and WGN) have pre- 
viously held licenses entitling them to exclusive use of 
their frequencies at night. The Communications Act does 

not afford licensees any protection against interference 


as a matter of statutory right. Such protection as WJR 


and WGN enjoyed stemmed solely from the Commission's rules, 


which were incorporated in the terms of their licenses. 
Federal Communications Commission v. National Beadeaetting 
Co. (KOA), 319 U.S. 239, 245. The continued availability 
of this protection, under the scheme of the Act as a whole, 
was subject to action of the Commission in a rule making 
proceeding. Transcontinent Television Comporattion Vv. 
Federal Communications Commission, 113 U.S. App : -C. 384, 
389, 308 F.2d 339, 344. 

Contrary to the contention of WJR and WGN (Br. 42-49), 
the Commission's order amending the rules to permit authori- 
zation of another full time station on the frequencies 720 ke 
and 760 ke, did not effect a modification of their licenses 
within the meaning of the KOA case or improperly deprive them 
of statutory hearing rights. The licenses of WIR and WGN 
which incorporated the old rules had expired before the 
new rules became effective; WJR's on October 1, 1961 and 


WGN's on December 1, 1961. The Commission's order provided 
| 
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that the rule amendments would not become effective until 
October 30, 1961 and that:no Class II-A station would be 
authorized on the frequencies to be duplicated prior to 
January 30, 1962 (R. 4126, 4130). Thus, both WJR and WGN 
enjoyed exclusive nighttime use of their frequencies through- 


out the stated terms of the licenses issued to them under 
18/ 
the old rules. 


Rule amendments which are not to be effective 
during the term of a license do not modify the license 
within the meaning of Section 316(a) of the Communications 


Act; nor do they necessitate a "public hearing” under the 
19/ 
provisions of Section 303(f) of the Act. Transcontinent 


Television Corporation v. Federal Communications Commission, 
113 U.S. App. D.C. 384, 388, 308 F.2d 339, 343. As the 


Court there held, Section 316 (a) has “reference to a 
modification which interferes with the rights of a licensee 


during the term of its license” (113 U.S. App. D.C. at 388, 


18/ WGN does not claim to be in a different position than 

WJR or base its contention of modification of license on the 
period between October 30, 1961 and December 1, 1961. In any 
event, even if there was a technical modification of WGN's 
license during the last month of its term, WGN suffered no 
prejudice. The amended rules did not permit authorization 

of a Class II-A station on 720 ke until January 30, 1962, 

after the expiration date of WGN's license. 

19/ The hearing provision in Section 303(f) would appear to 
have no pertinence to this case since it applies only to rules 
which make “changes in the frequencies, authorized power, or 

in the times of operation of any station.” Petitioners claim 
an indirect modification of license by reason of interference 
within the meaning of the KOA case, which involved only Sec- 
tion 316 (then Section 312) of the Communications Act. Federal 
Communications Commission v. National Broadcasting Company (KOA), 
319 U.S. 239, 245, 247. 
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308 F.2d at 343). And Section 303(f), in barring changes 
in the frequencies, authorized power, or in the atinos of 
operation of any station without the consent of the station 


licensee or a public hearing, does not bar such changes by 


i 
rule making if the changes are not to be effective during 


the term of the license (113 U.S. App. D.C. at 388, 308 F.2d 


at 343). 


The current licenses of WJR and WGN were taken under 
the amended rules and incorporate only the protection af- 
forded by such rules. Functional Music nc. V. Federal 
Communications Commission, 107 U.S. App. D.C. 34, 38, 274 
F.2d 543, 547, cert. den. 361 U.S. 813. WGN's application 
for renewal of license was granted on January 3, 1962, after 
the new rules had become effective. The renewal of license 
granted WJR on October 4, 1961, after promulgation of the 


new rules but before their effective date, contained a con- 


dition that "operation under this renewal is subject to 


whatever interference is caused to Station WJR, outside of 
its 0.5 mv/m 50 percent skywave contour, by a co-channel 
unlimited time Class II station assigned to San Diego, 
California, pursuant to Report and Order in Docket 6741" 
(R. 5032). The conditional grant did not prejudice WJR or 


infringe any hearing rights since the same result would have 


automatically obtained if the Commission had merely deferred 


= 1535 


action on the renewal application until October 30, 1961, the 
20/ 
effective date of the: new rules. 


The Transcontinent case is dispositive of petitioners’ 
contention (Br. 44-47) that the intervening rule: changes 
improperly cut-off their right to apply for renewal of the 
licenses incorporating the old rules, to have a hearing 
thereon under Section 309(e) of the Communications Act, and 
to obtain an automatic extension pending disposition of 
such a renewal application pursuant to Section 307(d) of 
the Communications Act and Section 9(b) of the Administrative 
Procedure Act, 5 U.S.C. 1008(b). ‘The “holdover provisions" 
have the "purpose of permitting continuity of operation while 
a renewal application is being processed, but this assumes 
the continued availability" of the frequency for the purpose 
sought by the applicants under the rules governing the license 


period for which application is made. Transcontinent Televi- 

sion Corporation, supra, 113 U.S. App. D.C. at 388-389, 308 
21/ 

F.2d at 343-344. Section 309(e) does not require an 


20/ Although WJR complained about the conditional grant of 
its renewal application in its petition for reconsideration 
in the rulemaking proceeding, it did not file a written ob- 
jection in the licensing proceeding pursuant to the povisions 
of Section 1.64 of the Commission's Rules, 47 CFR 1.64. More- 
over, even if the Commission had vacated the renewal grant, 
WJR’s right to a'hearing under that section would have become 
moot on October 30, 1961 when the new rules became effective. 
WJR's status would then have been that of an applicant, and, 
as shown infra, an applicant has no right to an evidentiary 
hearing on changes in the substantive rules governing con- 
sideration of the application or to an evidentiary hearing 

on an application in conflict with the applicable rules. 

21/ Since the amended rules precluded authorization (cont'd) 
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evidentiary hearing on a renewal application alleging indirect 
modification where the modification has been accomplished by 
a valid rule change effective at the expiration of the pre- 
vious license term. Ibid. See also United States v. Storer 
Broadcasting Co., 351 U.S. 192, 202-205; Bendix Aviation Corp. 
v. Federal Communications Commission, 106 U.S. App. D.C. 304, 
307-308, 272 F.2d 533, 536-537, cert. den. sub nom, Aeronauti- 
cal Radio, Inc. v. United States, 361 U.S. 965. 

The attempt of WJR and WGN to distinguish the Trans-~ 
continent case on the ground that the rules here were not 


amended until after their renewal applications were filed, 


lacks merit. An application is governed by the rules in 


effect for the period for which application is made, and 


21/ (cont'd) of any Class II station prior to January 30, 
1962, both WJR and WGN did in fact enjoy exclusive nighttime 
use of their frequencies while their renewal applications 
were being processed. 


22/ While a waiver of the rule may be sought if particular 
facts or later changing circumstances warrant, a request 
for waiver does not per se require a hearing. Having just 
decided in the rule making proceeding that the public in- 
terest required duplication of the frequencies 720 kc and 
760 kc, the Commission should not be required to cover the 
same ground again in an adjudicatory proceeding. , Trans- 
continent Television Corporation, supra, 113 U.S.; App. 

D.C. at 388, 308 F.2d at 343; Gerico Investment Co. v. 


Federal Communications Commission, 103 U.S. App. D. C. 
141, 143, 255 F.2d 893, 895. 
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not those in effect on the date of filing. See Paramount 
Television Productions, Inc., 8 Pike & Fischer, R.R. 459, 
462. The Commission is charged with the duty of judging 
the application in the light of the public interest existing 


at the time it acts. Federal Communications Commission v. 


nee el eee 


Pottsville Broadcasting Co., 309 U.S. 134, 145. The mere 
filing of an application does not afford the applicant an 
immunity from changes in the rules by appropriate rule 
making procedures or confer any right to an evidentiary 
hearing on the rule changes. Owensboro on the Air, Inc. Vv. 
United States, 104 U.S. App. D.C. 391, 262 F.2d 702, cert. 


—————— 


den, 360 U.S. 911; WIRL Television Company v. United States, 
102 U.S. App. D.C. 341, 344, 253 F.2d 863, 866, certiorari 
granted and remanded on other grounds, 358 U.S. 51. 

Equally without merit is the further assertion of 
WJR and WGN (Br. 47-48) that the Transcontinent case is sig- 
nificantly distinguishable because it allegedly involved a 
specific rule making proposal to reallocate one television 
channel and affected only one NishGuiaee whereas the rule 
making proceeding here was a "general, industry-wide investi- 


gation affecting numerous existing licensees". The use of 


ee 
23/ As pointed out in the Government's brief in the Irans-~ 
continent case (pp. 60-63), the rule making there actually’ 
concerned a regional question, involving several channel 
changes and affecting a number of licensees and hundreds of 
interested persons. 
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rule making procedures to effect the nationwide frequency 

allocations involved in this case is obviously even more 

appropriate in view of the interrelationship of the numerous 

rule amendments and the necessity of affording large numbers 

of interested persons an opportunity to be heard.” 
Notwithstanding their contrary contention (Br. 44, 

48), WJR and WGN were afforded adequate notice of the nature 

of the rule changes affecting their frequencies and ample 

opportunity to be heard. “the Third Notice of Proposed Rule- 

making, issued on September 22, 1959, proposed to duplicate the 

frequencies 720 kc and 760 ke by the assignment of an un- 

limited time Class II station to be located at least 1250 

miles distant from the existing Class I station and to 

operate with not less than 10 kw power (R. 1798-1799). The 

Notice further ponowedbemiak the additional assignments on 

720 ke and 760 ke would be in the States of Nevada and Idaho, 

respectively (R. 1801). WJR and WGN took full advantage of 


the opportunity extended to make any showing they chose with 
respect to these proposals. It is conceded (Br. 13) that 
"WJR, individually and as a member of CCBS [the Clear Channel 
Broadcasting Service|, and WGN, as a member of CCBS, filed 


comments on April 1, 1960 (R. 2975-85, 3184-3409), and, 


individually and as members of CCBS, both filed reply comments 


on June 1, 1960 (R. 3511-21, 3640-53, 3664-3707)", which, 
i 


inter alia, were directed toward the San Diego counter 


proposal (R. 3671). 
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The amended. rules duplicated 720 ke in Nevada or 
Idaho (R. 4133) and duplicated 760 ke at San Diego, 
California, a deviation which was not prejudicial to WJR 
(R. 4135). This assignment is more distant than the pro- 
posed Idaho location and is restricted to 5 kw power. 
Moreover, the petitions for reconsideration filed by WJR 
and WGN (R. 4357-4380, 4381-4409) were directed toward the 
specific rule amendments. Before reaffirming the rule 
changes, the Commission re-examined its decision in the 
light of their contentions and gave reasons for rejecting 
them (R. 4925, 4932-4933, 4934, 4935, par. 3, 28-30, 38- 
40). Under the circumstances, and since WJR and WGN do 
not point to any presentation they were precluded from 
making, we submit that the procedures followed by the 
Commission comport with the requirements of Section 4 of 
the Administrative Procedure Act, 5 U.S.C. 1003, and that 
WJR and WGN have had sufficient notice and ample opportunity 


to be heard. Owensboro on the Air, Inc. v. 


United States, 


104 U.S. App. D.C. 391, 397-398, 262 F.2d 702, 707-708 cert» 
24/ 


den. 360 U.S. 911. 


pa 
24/7 While WJR and WGN cannot validly claim a modification of 
license or deprivation of statutory hearing rights flowing 
from the rule amendments, Section 309(d)(1) of the Act would 
afford them an avenue for challenging any application filed 
pursuant to the. amended rules. For instance, they might 
properly contend that any such application did not comply 
with the provisions of the amended rules or was otherwise 
contrary to the public interest on grounds not considered in 
Docket No. 6741. However, as the Commission stated (R. 4925, 
par. 2), the determination of any further hearing rights must 
await concrete proposals for the new stations and the narrow- 
ing of isues on consideration of such applications. 


a ie 

THE COMMISSION'S ORDER RETURNING THE APPLI- 
CATIONS OF WJR AND WGN FOR POWER IN EXCESS 
OF THE MAXIMUM PERMITTED BY SECTION 3.21(a) 
(1) OF THE RULES, AND DENYING A WAIVER OF 
THE RULE, WAS VALID AND PROPER 


The Commission's order returning the applications of 
WJR and WGN for authority to operate at 750 kw power -and 
denying their requests for waiver of Section 3.21(a) (1) of 
the rules, which limits maximum power to 50 kw, was valid 
and proper. Section 309(e) of the Communications Act, 47 
U.S.C. 309(e), does not require a hearing on an application in 


admitted conflict with the Commission's rules. United States 


v. Storer Broadcasting Co., 351 U.S. 192, 202; Logansport 
Broadcasting Corp. v. United States, 93 U.S. App. D. Cc. 342, 
344, 210 F.2d 24, 26; Bendix Aviation Corp. v. Federal Com- 
munications Commission, 106 U.S. App. D.C. 304, 308, 272 F.2d 
533, 537, cert. den. sub nom. Aeronautical Radio, Inc. v. 
United States, 361 U.S. 965; TranscontinenteTelévieion 
Corporation v. Federal Communications Commission, 113 U.S. 
App. D.C. 384, 389, 308 F.2d 339, 344. Nor does the Act 
require a hearing with respect to every request tor waiver 
of the rules. United States v. Storer Broadcasting Co., 
supra, 351 U.S. at 205. 

The Commission reasonably determined that the waiver 
requests of WJR and WGN did not state a valid basis for hear- 


ing. In effect, they merely sought reconsideration of the 


Commission's decision in Docket No. 6741 and the grounds 


= 50 


asserted were those advanced and rejected in that proceed- 
ing. Having just considered and decided the higher power 
issue in the rule making proceeding, the Commission was 

not required to cover the same ground again in an adjudi- 
catory proceeding. Transcontinent Television Corporation v. 
Federal Communications Commission, 113 U.S. App. D.C. 384, 


Deanne eee eens 


388, 308 F.2d 339, 343; Gerico Investment Co. v. Federal 


Dee eee 


Communications Commission, 103 U.S. App. BD. C. 141, 143, 255 


EE 


F.2d 893, 895: Pittsburgh Radio Supply House v. Federal 
Communications Commission, 69 App. D. C. 22, 25, 98 F.2d 


303, 306. 

While the Commission indicated in Docket No. 6741 
that further study of the higher power proposal was warranted, 
the frequencies of WJR and WGN were not among those reserved 


in status quo for future consideration of higher power. 


Their frequencies were to be duplicated, and the Commission 


had decided that its further study of the best use for the 
reserved channels should await an opportunity to evaluate 
such improvements and changes in services as might result 
from duplication (R. 4094, par. 20, 21). Moreover, even 
with respect to the reserved frequencies, the Commission 
stated that it would entertain a petition for rulemaking 
rather than an application inconsistent with the present 
rule (R. 4928, par. 12). 


The Commission's conclusion that the rule making 
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procedure is the appropriate vehicle for its further study 


of higher power, rests on reasonable grounds. As the 
Commission pointed out (R. 5072), “orderly precede would 
seem to require that the merits of authorizing use of power 
in excess of 50 kw be evaluated in a rule-making procedure 
previous to firm commitment to that course of scat onb and that 
the rules be amended to spell out the conditions and darcum- 
stances under which such operation may be authorized in the 
public interest if it is determined that such a course will 
serve this interest.” Obviously, a Soueoversteni matiter of 
this nature, in which numerous persons have long expressed 
such strong interest and which involves Peporianid issues of 
social and economic policy, should not be decided by adjudi- 


| 
catory procedures in a proceeding limited to two applicants. 
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CONCLUSION 


For the foregoing reasons, the Commission's orders 


should be affirmed. The United States, respondent in Case 
No.17,500, respectfully requests affirmance of such orders. 
as are reviewable in that case. 


Respectfully submitted, 


LEE LOEVINGER, MAX D. PAGLIN, 
Assistant Attorney General General Counsel 
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Unitep Srates or AMERICA, Respondent 
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Intervenors 


Appeals from and Joint Petition to Review and Set Aside 
Orders of the Federal Communications Commission 


REPLY BRIEF FOR APPELLANTS-PETITIONERS 


I. THE ANOMALY OF THE COMMISSION'S ORDERS 
IS UNRESOLVED 


Nothing in the Commission’s brief dispels the basic in- 
firmity of its challenged orders, which stands out more 
clearly than before. 


The Commission acknowledges that as a result of existing 
‘¢deficiencies in the standard broadcast allocation struc- 
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ture’ ‘‘about half of the total land area of the United 
States, containing approximately 25,000,000 people, lacks 
nighttime primary service.’’ (Br. pp. 7, 31) The Com- 
mission concedes that these ‘‘white’’ areas are dependent 
upon the secondary or skywave service of Clear Channel 
stations for their only nighttime radio service, which is 
presently inadequate, and that ‘‘any significant improve- 
ment’? of nighttime service to ‘‘underserved areas of the 
country can only be provided on the clear channel fre- 
quencies.’’ (Br. pp. 5, 7, 8, 32, 33, 34)? 


By reason of the Commission’s orders, however, no new 
skywave service will be created (Br. pp. 12, 40), existing 
skywave service will be degraded rather than improved 
(Br. pp. 14, 32, 39, 40), and a first nighttime primary 
service will be afforded to only an estimated 600,000 per- 
sons. (Br. p. 38) The Commission itself characterizes this 
“improvement” in nighttime service to ‘‘white’’ areas as 
‘‘limited added nighttime primary service’’ (Br. p. 22); 


“‘gome additional primary service’? (Br. p. 32); and ‘‘a 
comparatively small increment in primary service.’’ (Br. 
p. 34) 


At the same time, the Commission concedes, as it must 
in view of the record, that it is ‘‘technically feasible by use 
of higher power to accomplish a substantial extension and 
improvement of existing skywave services.’’ (Br. pp. 32, 
34) 


In view of the above-noted facts, it would seem inescap- 
able that the Commission has defaulted its statutory obli- 
gation ‘‘to provide a fair, efficient, and equitable distribu- 
tion of radio service,’’ unless it can point to countervail- 
ing considerations that justify a result otherwise at odds 


1 See also the Commission’s April 15, 1958 Notice of Proposed Rule Making 
(R. 1-29): ‘‘improvement of nighttime service throughout most of the exist- 
ing white areas must be provided, if at all, by new or improved skywave 
service.’’ (Par. 41) 
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with the record. For as this Court recently reiterated, 
“<The Commission is required to consider ‘not only the 
public benefit from the operation of the new station[s], but 
also any public loss which it might occasion. Only by such 
a balancing can the Commission reach a legally valid con- 
clusion on the ultimate question of the public interest.’ ”’ 
Interstate Broadcasting Co. v. FCC, No. 17070, D.C. Cir., 
April 30, 1963, Slip Op. at 9 (emphasis added). 


In an attempt to justify its orders, the Commission takes 
the position that there are countervailing ‘*social and eco- 
nomic impliecations.”? (Br. pp. 33, 35, 37) 


The ‘‘social’’? implications seem to consist of the argu- 
ment that higher power is incompatible with the principle 
that ‘‘the widest possible dissemination of information 
from diverse and antagonistic sources is essential to the 
welfare of the public.”? (Br. p. 35) This argument, in the 
context of this case, misses the mark entirely. The Com- 
mission admits that its orders will bring a first nighttime 


radio service to fewer people than would higher power for 
Clear Channel stations. How can this possibly further 
“the widest possible dissemination of information from 
diverse and antagonistic sources.’’ Indeed, the exact op- 
posite is true. 


The ‘‘economic’’ implications seem to consist of the argu- 
ment that the maintenance of the unduplicated status of the 
Clear Channel frequencies and the enhancement of their 
potential service by increased power would permit ‘‘a few 
radio stations to serve vast areas and populations’? and 
thereby allow ‘‘a few stations to achieve competitive pre- 
eminence over all other broadcast stations.’’ (Br. pp. 35-36) 
To begin with, this argument is defective because there is 
no probative evidence of record supporting the conclusion 
and the Commission’s orders contain no supporting findings 
of fact. Even assuming, arguendo, the validity of the con- 
clusion, the argument is a non-sequitur. It plainly defies 
reason to conclude that the over 25 million people now re- 


4 


ceiving inadequate radio service should be denied new and 
improved service because of possible competitive advan- 
tages that might accrue to Clear Channel stations operating 
with higher power. Any such advantages would be inci- 
dental to the implementation of the mandate of Section 
307(b) of the Act. Moreover, such possible advantages are 
not and cannot be a controlling aspect of the Commission’s 
public interest determination if the result is, as here, that 
millions of people will be denied the radio service to which 
the Communications Act says they are entitled. Nonethe- 
less, the Commission insists that, by duplicating the Clear 
Channel frequencies and denying higher power in order 
to deprive the Clear Channel stations of a so-called com- 
petitive pre-eminence, it is exercising its power to further 
the public interest. Surely, this is to burn the house to 
roast the pig. 


In short, we have legislation that commands ‘‘a fair, 
efficient, and equitable distribution of radio service.”’ We 
also have orders which are supposedly designed to imple- 


ment that mandate, but which instead are based on ‘‘social 
and economic’’ considerations whose furtherance can be 
significant only if it aids in the attainment of the primary 
objective of the Act—‘‘a fair, efficient, and equitable dis- 
tribution of radio service.”’ 


In these circumstances then, the Commission has mis- 
conceived its function by debasing the objective of adequate 
radio service to a numbers game which boasts more sta- 
tions, 11 to be exact, doing an admittedly inadequate job. 
As we have shown elsewhere (Main Br. pp. 34-36), in direct- 
ing an equitable distribution of radio service throughout 
the United States, Congress did not incorporate the general 
policies of the antitrust laws as the measure of the adequacy 
of the distribution of radio service. Since the Commission 
has done precisely that, its orders must fall. For when a 
reviewing court is 


dealing with a determination or judgment which an 
administrative agency is authorized to make, [it] must 
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judge the propriety of such action solely by the 
grounds invoked by the agency. If these grounds are 
inadequate or improper, the court is powerless to affirm 
the administrative action by substituting what it cun- 
siders to be a more adequate or proper basis. To do 
so would propel the court into the domain which Con- 
gress has set aside exclusively for the administrative 
agency. Securities and Exchange Commission v. 
Chenery Corp., 332 U.S. 194, 196 (1947).? 


Moreover, the Commission cannot bolster its orders 
simply by alluding to the ‘‘difficult’’ technical considerations 
that went into its decision and the ‘‘painstaking care’”’ 
with which it evaluated the record. (Br. pp. 17, 19, 20, 24) 
Nor can theorizing about a ‘‘judicious combination of the 
possible advantages of the two approaches to reap some 
of the benefits of each’? (Br. p. 33) obscure the basic flaw 
in the Commission’s orders. As this Court has said, while 
‘Cadministrative expertise is to be respected, especially 
in so technical a field as this,’’ courts cannot ‘‘blind’’ them- 
selves to the plain error of an ‘‘inherently inconsistent’’ 
administrative decision. W. S. Butterfield Theatres, Inc. 
v. FCC, 99 App. D.C. 71, 76, 237 F. 2d 552, 557 (1956); Hall 
v. FCC, 99 App. D.C. 86, 93-94, 237 F. 2d 567, 574-75 
(1956). See also Eastern-Central Motor Carriers Ass’n 
v. United States, 321 U.S. 194 (1944). Certainly no one 
would quarrel with the desirability of balancing conflicting 
interests. But as the record shows, nothing has been 
placed on either end of the scale beam to guarantee an 
equitable distribution of radio service, while the fear of 
undocumented ‘‘social and economic”’ implications has been 
allowed to outweigh everything else. As the Supreme 
Court has said, ‘Legal theory is one thing. But practi- 
calities are different.’? Ashbacker Radio Corp. Vv. FCC, 


2See also Functional Music, Inc. v. FCC, 107 App. D.C. 34, 274 F. 2d 543 
(1958), cert. denied, 361 US. 813 (1959) ; Democrat Printing Co. v. FCC, 91 
App. D.C. 72, 202 F. 2d 298 (1952); National Labor Relations Board v. 
Capital Transit Co., 95 App. D.C. 310, 991 F. 2d 864 (1955); Mississippi River 
Fuel Corp. v. Federal Power Commission, 82 App. D.C. 208, 163 F. 2d 433 
(1947). 


6 


326 U.S. 327, 332 (1945). So here, the Commission’s theory 
is one thing. But the practicalities of its orders are 
different. What the Commission has actually done is to 
dismantle the Clear Channel concept without promulgating 
any substitute to ensure improved nighttime radio service 
for the large underserved areas of the United States. 


This defect in the Commission’s orders is not cured by the 
suggestion that the ‘‘reservation’’ of twelve Clear Channel 
frequencies for future consideration for higher power is 
‘¢snfficient to make available a total of at least four skywave 
signals to practically the entire United States.”’ (Br. p. 40) 
This conclusion is admittedly not based on record evidence 
or findings of fact, but is bottomed solely on ‘‘the Commis- 
sion’s judgment.’’ (Ibid.) Here, as in Interstate Broad- 
casting Co. v. FCC, No. 17070, D.C. Cir., April 30, 1963, 
the Commission’s conclusions ‘‘are by no means self-evident, 
and in neither case did the Commission explain them or 
support them with more specific findings.’’ Slip. Op. at 8. 


Among the unanswered questions implicit in the Com- 
mission’s so-called ‘‘judgment’’ are the following: 


1. Which of the 12 ‘‘reserved’’ Clear Channel stations 
must operate with higher power in order to provide at 
least four adequate skywave signals to practically the 
entire United States? 


2. How many of the 12 ‘‘reserved’’ Clear Channel sta- 
tions would apply for higher power if authorized to do so? 


3. How is the potential of the ‘‘reserved’’ 660 ke fre- 
quency, which has a Class I-A station in New York and a 
fulltime Class II station in Alaska, any different than that 
of the ‘‘duplicated’’ 750 ke frequency, which has a Class 
J-A station in Atlanta and to which has been assigned a 
fulltime Class IT station in Alaska? 


4. How is the potential of the ‘‘reserved’’ 770 ke fre- 
quency, which has a Class I-A station in New York and a 
fulltime Class II station in Albuquerque, any different than 
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that of the ‘‘duplicated’’ frequencies of 720 ke (WGN) 
and 760 ke (WJR)? 


5. What is the basis for the implied conclusion (Br. p. 
41) that the skywave services now provided to the Midwest 
and the Northeast are adequate in terms of signal strength? 


The Commission indeed admits that the 12 ‘‘reserved’’ 
Clear Channel frequencies may be insufficient to improve 
service to the extent needed but attempts to dismiss the 
matter with the unrealistic statement that the Commission 
‘could undo any or all of the present duplications or effect 
some geographical redistribution of I-A stations.’’ (Br. 
p. 41) Regarding the latter, the Commission concluded in 
par. 43 of its April 15, 1958 Notice (R. 1-29) that the 
record failed ‘‘to support the desirability of outright reloca- 
tion of Clear Channel stations.’? Regarding the former, 
the record is clear that the Commission has never been 
able to undo any of the 15 duplications of the original 40 
Clear Channel frequencies, which occurred between 1929 
and 1941.5 


The overriding defect of the Commission’s orders is 
their failure to improve service where needed. As the 
record shows, this can be achieved only by resolving first 
the question of how many of the existing Class I-A stations 
should be authorized to operate with higher power and then 
resolving the question of the extent to which, if any, Class 
I-A frequencies should be duplicated. 


3 Among the tragic 15 duplications, which have not been undone, are the 
duplications of Clear Channel stations located in the Western states of Cali- 
fornia (KGO and KPO, San Francisco and KNX, Los Angeles); Washington 
(KOMO, Seattle); Oregon (KEX, Portland); and Colorado (KOA, Denver). 
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IL CONTRARY TO THE COMMISSION'S READING OF 
TRANSCONTINENT TELEVISION CORP. v. FCC, THE 
RATIONALE OF THAT DECISION CONFIRMS THE 
ILLEGALITY OF THE COMMISSION'S MODIFICATION 
WITHOUT A HEARING OF THE LICENSES OF WJR 
AND WGN 


The Commission defends its modification of the licenses 
of WJR and WGN without a hearing by reference to this 
Court’s recent decision in Transcontinent Television Corp. 
v. FCC, 113 App. D.C. 384, 308 F. 2d 339 (1962). According 
to the Commission, that case is ‘‘dispositive’’ of appellant- 
petitioners’ contention in the case at bar. (Br. pp. 48, 52) 


However, the Transcontinent case held only that the 
Commission may modify a license by rule making where 
(1) the licensee is given specific notice of the proposed 
modification and an opportunity to be heard thereon, (2) 
the licensee does not have pending a timely filed renewal 
application, and (3) the modification is not made effective 
during the term of the outstanding license. Unlike the 


licensee in Transcontinent, WJR and WGN had timely filed 
renewal applications for authority to operate on their 
assigned Clear Channel frequencies before the Commis- 
sion’s rule making became effective. Accordingly, the 
respective frequencies were available for the very purposes 
set forth in the applications when filed. Thus, the Bendix 
ease, 106 App. D.C. 304, 272 F. 2a 533 (1959), can have 
no application here since the frequencies there were ‘‘no 
longer available for any such purpose as was disclosed by 
the * * * application.’” 


As detailed in our main brief (pp. 42-49), with the filing 
of their renewal applications WJR and WGN acquired the 
rights set forth in Section 9(b) of the Administrative Pro- 
cedure Act and Section 307(d) of the Communications Act. 
Both of these statutory provisions provide that, upon the 


4In addition, neither WGN nor WJR had specific notice of the proposed 
modifications and there was no weighing of the specific gains and losses in 
service that would result. See Interstate Broadcasting Co. v. FCC, No. 17070, 
D.C. Cir., April 30, 1963, Slip Op. at 9. 
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timely filing of renewal applications, the then existing 
licenses shall continue in effect until the applications shall 
have been finally determined by the agency. In considering 
the effect of these holdover provisions, this Court explained 
in Transcontinent, 113 App. D.C. at 389, 308 F. 2d at 344, 


The holdover provisions, in other words, have the 
purpose of permitting continuity of operation while a 
renewal application is being processed, but this assumes 
the continued availability of the Channel. (emphasis 
added) 


Since on the facts of the case at bar the frequencies for 
which WJR and WGN filed renewal applications were avail- 
able at the time these applications were filed, the applicants 
were entitled to their full statutory rights, which encom- 
pass a hearing of the type contemplated by Sections 309(e) 
and 316 of the Communications Act. This critical distinc- 
tion between the case at bar and the Transcontinent case 
refutes the Commission’s entire argument respecting the 


violation of WJR and WGN’s statutory rights to a hearing 
on the modifications of their licenses proposed by the 
Commission.® 


Ill. THE COMMISSION HAS NOT MET THE DEMONSTRA- 
TION THAT ITS REFUSAL TO ACCEPT FOR FILING 
THE WJR AND WGN APPLICATIONS FOR POWER OF 
750 kw VIOLATED SECTION 30X%e) OF THE COMMUNI- 
CATIONS ACT 


The Commission’s brief does not controvert the fact 
that WJR and WGN alleged reasons, sufficient if true, to 


5 While the Commission chooses to gloss over this distinction, it confesses to 
a ‘technical modification’? of WGN’s license without a hearing and admits 
that WJR had a ‘‘right to a hearing.’? (Br. pp. 50 n. 18, 52 n. 20) In 
view of the fact that WJR, individually and as a member of CCBS, filed 
pleadings on October 16, 1961 (R. 4357-78, 4200-94) requesting the Commis- 
sion to reconsider the rule making proposals that would effect a modification 
of its license, it is somewhat strained for the Commission to insist that WJR 
should have filed on or before November 3, 1961 another pleading pursuant to 
the provisions of Section 1.64 of the Commission’s Rules, when the additional 
pleading would have contained the identical showing and request for relicf 
that WJR had already filed. 
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justify a waiver of the pertinent rules and were, therefore, 
entitled to a hearing on their applications for power of 
750 kw. (See, most recently, Interstate Broadcasting Co. 
v. FCC, No. 17070, D.C. Cir., April 30, 1963, Slip. Op. at 8-9, 
which confirms the entitlement of WJR and WGN to a 
hearing.) Instead, the Commission relies upon the pur- 
ported existence of a rule of convenience under which it 
can refuse to grant a hearing if it prefers to have the 
issues presented considered in a rule making rather than 
adjudicatory hearing. The authorities cited do not support 
this extraordinary view. Transcontinent Television Corp. 
v. FCC, 113 App. D.C. 384, 308 F, 2d 339 (1962), simply 
did not involve the question of the right to a Section 309(e) 
hearing respecting an application filed in full conformity 
with the Rules (Main Br. p. 49 n. 61) and accompanied by 
a petition for a waiver.’ The same is true of Gerico Invest- 
ment Co. v. FCC, 103 App. D.C. 141, 255 F. 2d 893 (1958), 
while in the other case cited by the Commission, Pittsburgh 
Radio Supply House v. FCC, 69 App. D.C. 22, 98 F. 2d 303 


(1938), applications for power of 5 kw were designated 
for hearing although the pertinent Commission rule re- 
stricted power to 1 kw.’ 


Plainly, the hearing rights of an applicant who has made 
a showing of the type outlined by United States v. Storer 


6In Transcontinent, no pending application had been denied without a 
hearing and the licensee was in fact afforded a hearing, albeit in a rule making 
procedure, on the specific modification proposed by the Commission. Here, to 
the contrary, neither WJR nor WGN was given any hearing regarding the 
specifies of operation at 750 kw and neither was given notice or afforded an 
opportunity to be heard on any specific Commission proposal to assign KFMB, 
San Diego, California, to WJR’s assigned frequency or to assign a specific 
second fulltime station to operate on WGN’s assigned frequency. 


7 The decision recited the following facts: 


The Commission, in view of this rule, advised Head of the Lakes and 
Pittsburgh that their applications requested more power than was per- 
mitted under the rule, but the applicants replied that they nevertheless 
desired to prosecute the applications. The Commission accordingly desig- 
nated the applications for hearing along with other 5000-watt applications 
***, Id. at 23, 98 F. 2d at 304. 


a 
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Broadcasting Co., 351 U.S. 192 (1956), are illusory if the 
Commission is free to deny a hearing merely because it 
believes that ‘‘the rule making procedure is the appropriate 
vehicle for its further study ** *.’’ (Br. pp. 58-59) If the 
Commission wishes to channel at its discretion certain kinds 
of applications into its rule making procedures, it should 
promulgate rules to that end. But the Commission cannot, 
consistent with the Administrative Procedure Act, 5 U.S.C. 
$ 1002(a), inaugurate ad hoc rules to dispose of particular 
applications. 


Accordingly, the Commission should not have denied and 
returned the WGN and WJR 750 kw applications without 
a hearing inasmuch as the ‘‘accompanying papers * * * set 
forth reasons, sufficient if true, to justify a change or 
waiver of the Rules.’’ United States v. Storer Broadcasting 
Co., 351 U.S. 192, 205 (1956) ; Interstate Broadcasting Co. 
v. FCC, No. 17070, D.C. Cir., April 30, 1963, Slip Op. at 8-9. 


Respectfully submitted, 


Tue Goopwit Stations, Inc. 
Fisher Building 
Detroit 2, Michigan 


WGN, Inc. 
2501 West Bradley Place 
Chicago 18, Illinois 
By 
Reep T. Roto 
Keutey EK. Grirritx 
R. Russert Hacan 


of 


Krmeruanp, Exuis, Hopson, 
Cuarretz & Masters 
800 World Center Building 
Washington 6, D. C. 


Their Attorneys 


May 13, 1963 
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Appellee, 


TRANSCONTINENT TELEVISION CORPORATION, 
MIDWEST RADIO-TELEVISION, INC., 
Intervenors. 


JOHN POOLE BROADCASTING COMPANY, INC., 
; Petitioner, 
v. Case No. 17,503 


UNITED STATES OF AMERICA and the 
FEDERAL COMMUNICATIONS COMMISSION, 
Respondents, 


TRANSCONTINENT TELEVISION CORPORATION, 
MIDWEST RADIO-TELEVISION, INC., 
Intervenors. 


PREHEARING STIPULATION 


I. Counsel for Appellants-Petitioners, Appellee-Respondents, 
and Intervenors in Case Nos. 17,498, 17,499 and 17,500, hereby stipulate 
that the issues presented by Case Nos. 17,498, 17,499 and 17,500 are as 
follows: 

1. Did the Commission's Orders adopted September 13, 
1961 and November 21, 1962 in Docket 6741 terminating a proceeding 
commenced as a general hearing to resolve issues, among others, 
raised by the fact that large areas of the U.S. were without primary 
standard broadcast service and by applications for power in excess of 
50 kw and for operation of additional stations on Class I-A Clear Channel 
frequencies: 

(a) Violate Section 307 (b) or Section 303 (£) of the 

Communications Act by authorizing one additional station 

to operate day and night on each of 13 of the 25 Class I-A 

frequencies and by refusing to amend the rule limiting the 

power of Class I-A stations to 50 kw, thus providing 
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improved nighttime service to a maximum of only 600,000 of 


the over 25 million people living in over half of the land area 
of the continental U.S. who do not receive a single acceptable 
nighttime primary service and denying improved nighttime 
service to almost 25 million people by refusing to authorize 
Class I-A stations to operate with power in excess of 50 kw? 

[Counsel for Appellee- Respondents and f or Intervenors, 
Transcontinent Television Corporation, Midwest Radio-Tele- 
vision, Inc., American Broadcasting- Paramount Theatres, 
Inc., WXYZ, Inc., WLS, Inc., and City of New York Municipal 
Broadcasting System (WNYC), believe the foregoing issue 
should read as follows: '() Violate Section 307(b) or Section 
303(f) of the Communications Act by authoriz ing additional 
stations to operate day and night on each of 13 of the 25 Class 
I-A frequencies and by refusing to amend the rule limiting the 
power of Class I-A stations to 50 kw."] | 

(b) Erroneously fail to give due consideration to H. Res. 
714 passed July 2, 1962 which expressed the sense of the 
House of Representatives that (1) the Commission was free, 
notwithstanding a 1938 Senate Resolution to the contrary, to 
authorize power in excess of 50 kw, if found to be in the pub- 
lic interest, and (2) the Commission should not authorize any 
additional fulltime stations on any of the 25 Class I-A fre- 
quencies for a period of a year So that the Commission would 
have an opportunity to reconsider its September 13, 1961 
Order in light of H. Res. 714 and so that Class I-A stations 
would have an opportunity to file applications for higher power? 

(c) Erroneously deny the licensees of wi R (Detroit, 
Michigan) and WGN (Chicago, Dlinois) hearing rights under 
Sections 303(f), 309(e) or 316 of the Communications Act by 
deciding to permit (1) KFMB (San Diego, California) to oper- 
ate fulltime on the Class I-A frequency (760 kc) assigned to 
WIR, and (2) a yet to be determined station located in Idaho 
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or Nevada to operate fulltime on the Class I-A frequency 
(720 kc) assigned to WGN? 
(a) Erroneously make findings and conclusions unsup- 
ported by record evidence or erroneously fail to set forth 
(1) rational reasons supporting the decision, or (2) findings 
supporting the conclusions ? 
2. Did the Commission's Order adopted November 21, 1962, which, 
without a hearing, denied petitions filed by the licensees of WJR and WGN 
requesting that pertinent rules be waived and accompanying applications 


to increase power from 50 kw to 750 kw be accepted for filing in accord- 
ance with Rules 1.15 and 1.307(a): 
(a) Erroneously deny the licensees of WJR and WGN their 


rights to a Section 309(e) hearing on their 750 kw applications by failing 
to (1) set forth rational reasons demonstrating that WJ R and WGN had 
failed to allege reasons, sufficient if true, to justify a waiver of the 
pertinent rules, and (2) give due consideration to H. Res. 714 passed 
July 2, 1962? 

(b) Erroneously fail to accord the licensees of WJR and 
WGN a hearing before denying their petitions to waive pertinent rules and 
accept for filing their 750 kw applications ? 

II. Counsel for Appellee-Respondents stipulate to the foregoing 
issues without prejudice to the effect, if any, which this Court's disposi- 
tion of the pending Government's Motion to Dismiss in part Case Nos. 
17,498, 17,499 and 17,500, filed on February 25, 1963, may have on the 
foregoing issues. 

I. Counsel for Intervenor, Transcontinent Television Corporation, 
reserves the right'to argue that one or more of the foregoing issues are 
not properly before the Court. 

IV. Counsel for all of the parties in Case Nos. 17,498, 17,499 and 
17,500 further stipulate: 

1. Appellants-Petitioners and Intervenors, Westinghouse 
Broadcasting Company, Inc. and Crosley Broadcasting Company, Inc., 
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will serve and file their briefs on or before May 7, 1963; Appellee- 
Respondents and Intervenors, Transcontinent Television Corporation, 
Midwest Radio-Television, Inc., American Broadcasting- Paramount 
Theatres, Inc., WXYZ, Inc., WLS, Inc., and City of New York Municipal 


Broadcasting System (WNYC), will serve and file their briefs on or be- 


fore July 7, 1963; and, Appellants- Petitioners will serve and file their 


reply brief, if any, on or before July 28, 1963. 
2. The Joint Appendix shall be filed on or before July 28, 
1963. References to the record appearing in the various briefs of the 


parties shall be to the page numbers in the original record certified to 
this Court in the above-captioned cases. In the printing of the Joint 
Appendix there will be set forth, in addition to the consecutive number- 
ing of the pages of the Joint Appendix, the original record page numbers 
in bold type and indented in a manner which will render it convenient for 
the Court to locate the pages referred to in the briefs. | 


Respectfully submitted, 


/s/ Lionel Kestenbaum /s/ Daniel R. Ohlbaum — 
Attorney, Associate General Counspl, 
Department of Justice Federal Communications} Commission 


/s/ R. Russell Eagan /s/ Ernest W. Jennes 
Counsel for The Goodwill Counsel for Transcontinent 
Stations, Inc. and WGN, Inc. Television Corporation 


/s/ John W. Steen /s/ Charles S. Rhyne 
Counsel for Westinghouse Counsel for City of New York 
Broadcasting Co., Inc. Broadcasting System (WNYC) 


/s/ Herbert M. Schulkind /s/ James A. McKenna, Jr. 
Counsel for Midwest Radio- Counsel for American Broadcasting- 
Television, Inc. Paramount Theatres ,|Inc., WXYZ, 
Inc., and WLS, Inc. | 


/s/ D.M. Patrick 
Counsel for Crosley Broad- 
casting Corp. 


March 6, 1963 


[Filed March 8, 1963] 


Before: Washington, Circuit Judge, in Chambers 


ORDER 


Counsel for the parties in the above-entitled cases having sub- 


mitted their prehearing stipulation pursuant to Rule 38(k) of this court, 


and the stipulation having been considered, and it appearing that these 
cases have been pending in this court since December 27, 1962, it is 
ORDERED that the stipulation as to issues is hereby approved, 
and the times for filing the briefs and the joint appendix of the parties 
is hereby fixed as follows: 
Appellant-petitioners and intervenors Westinghouse Broad- 
casting Company, Inc., and Crosley Broadcasting Company, 
Inc., shall file their briefs on or before April 1, 1963. Said 
briefs may be filed in typewritten form, on condition that the 
printed briefs shall be filed within 10 days thereafter. 


Appellee-respondents and intervenors Transcontinent Tele- 
vision Corporation, Midwest Radio-Television, Inc., Ameri- 
can Broadcasting- Paramount Theatres, Ing., WXYZ, Inc., 
WLS, Inc., and City of New York Municipal Broadcasting 
System, shall file their briefs on or before April 29, 1963. 
Said briefs may be filed in typewritten form, on condition 

that the printed briefs shall be filed within 10 days thereafter. 


Reply briefs, if any, in printed form and the joint appendix 

shall be filed on or before May 13, 1963. 
it is 

FURTHER ORDERED that the stipulation shall control further 
proceedings in these cases unless modified by further order of this 
court, and that the stipulation and the order shall be printed in the 
joint appendix herein. 

No extensions of time for filing the briefs and joint appendix of 
the parties shall be granted except for extraordinary and unforeseeable 
cause shown. 

Dated: Mar. 8, 1963 
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[A] 


FEDERAL COMMUNICATIONS COMMISSION — 
Washington 25, D. C. 


In the Matter of ) 
Clear Channel Broadcasting ) DOCKET NO, 6741 
in the Standard Broadcast Band ) 
ORDER 

WHEREAS, this Commission and its predecessor, the Federal 
Radio Commission, have since November 11, 1928 designated certain 
channels in the standard broadcast band as "clear channels" the purpose 
of which is to render service over large areas and to bring service to 
the rural population of the United States; and | 

WHEREAS, there are still large areas of the continental United 
States which have no radio service during the day and no primary radio 
service at night; and | 

WHEREAS, the Commission has received many applications request- 
ing authorization for the operation of additional stations and for the use 
of higher power on the clear channel frequencies; and | 


WHEREAS, these applications raise issues which can more appro- 


priately be considered in a general hearing than ina hearing limited to 


particular applications; and 
WHEREAS, the North American Regional Broadcasting Agreement 
expires March 29, 1946, and it is desirable to determine what, if any, 


changes are necessary in connection with clear channel apcteamers 
prior toa renegotiation of the treaty; 
NOW, THEREFORE, IT IS ORDERED, this 20th aay of February, 
1945, that a hearing be held before the Commission en bane commencing 
at 10:30 A.M. on May 9, 1945, at the offices of the Commission in Wash- 
ington, D. C., for the purpose of determining: 
1. What recommendation concerning the matters covered by this 
order the Commission should make to the Department of State 
for changes in provisions of the North American Regional 


Broadcasting Agreement. 


8 
Whether the number of clear channels should be increased or 
decreased and what frequencies in the standard broadcast 
band shall be designated as 1-A channels and as 1-B channels. 
What minimum power and what maximum power should be 


required or authorized for operation on clear channels. 


[B] 
Whether and to what extent the authorization of power for 
clear channel stations in excess of 50,000 watts would un- 
favorably affect the economic ability of other stations to 
operate in the public interest. 
Whether the present geographical distribution of clear chan- 
nel stations ana the areas they serve represent an optimum 
distribution of radio service or whether the fair, efficient, 
and equitable distribution of radio service among the several 
states and communities specified in Section 307(b) of the 
Communications Act requires a geographical redistribution 
at this time. 
Whether it is economically feasible to relocate clear channel 
stations 'so as to serve those areas which do not presently 
receive service. 
What new rules or regulations, if any, should be promulgated 
to govern the power or hours of operation of Class If stations 
operating on clear channels. 
‘ What changes the Commission should order with respect to 
geographical location, frequency, authorized power or hours 
of operation of any presently licensed clear channel station. 
whether and to what extent the clear channel stations render 
a program service particularly suited to the needs of listeners 
in rural areas. 
The extent to which the service areas of clear channel stations 
overlap and the extent to which this involves a duplication of 


program service. 


| 
| 
~ 


v 
11, What recommendation, if any, the Commission should make 
to the Congress for the enactment of additional legislation 
on the matters covered by this order. | 
IT IS FURTHER ORDERED, that persons or organizations desiring 
to appear and testify shall notify the Commission of such intention on or 
before April 2, 1945, stating the names of all witnesses who will appear, 
the topic each will discuss and the time expected to be required for the 


testimony. 


FEDERAL COMMUNICATIONS CTE 


/s/ T. J. Slowie 
Secretary 


[C] 
| 80962 
PUBLIC NOTICE 
March 9, 1945 
INFORMAL ENGINEERING CONFERENCE © 
Preliminary studies in preparation for the hearing entitled "In 
the Matter of Clear Channel Broadcasting in the Standard Broadcast 
Band,” Docket No. 6741, indicate that among other things: 
1. Certain determinations with respect to Clear Channels are 


closely allied with, if not inseparable from, Regional and 
Local Channel studies. | 

Duplication of much of the preparatory work can be elimi- 
nated by agreement between the Commission" 8 oes industry 
engineers as to who will do what work. 

Advance agreement insofar as possible on all standards to de 
employed will not only greatly facilitate the work, but will 
materially shorten the hearing. 

Much more satisfactory standards can be obtained through 
informal rather than formal proceedings, at least in the 
early stages. 


[C] 
10 

In view of the above, an Informal Engineering Conference is 
scheduled to be held at 10:00 a.m., Friday, March 16, 1945, in the Com- 
mission's Meeting Room, Room 6121 New Post Office Building, 12th and 
Pennsylvania Avenue, N.W., Washington, D. C. 

It is urged that all engineers who are expecting to participate in 
the Clear Channel Hearing, or who are interested in possible changes 
in the allocation standards for standard broadcast stations, be present. 

The tentative main subjects of the agenda are as follows: 

A. What constitutes a satisfactory signal. 

B. What constitutes objectionable interference. 

C. Distances at which, and areas over which, various 
signal strengths are delivered. 
Who will do what work in determining the above. 
Appointment of an industry group or representative to 
work with the Engineering Department of the Commis- 
sion on matters of general interest. 
Appointment of groups or representatives of particular 
interests to work with the Engineering Department of the 
Commission. 
What assistance can be given the Engineering Department 
of the Commission on work which it is to do. 


/s/ George P. Adair 
Chief Engineer 
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FCC 58-350 


FURTHER NOTICE OF PROPOSED RULE MAKING 
Introduction 


1. The essential question before us in this proceeding is whether 
and in what manner it may be desirable to amend the rules governing 
the use of the standard broadcast frequencies designated | as "clear 
channels". | 

2. In its Order of February 20, 1945, by which this proceeding 
was initiated, the Commission noted that "there are still large areas of 
the continental United States which have no radio service during the day 
and no primary radio service at night". Referring to numerous applica- 
tions for the assignment of additional radio stations to the clear channel 
frequencies, and to requests for the authorization of higher power on 
these frequencies, the Commission designated eleven issues for hearing, 
with the announced object of determining what, if any, changes should be 


[2] 
12 
made in existing clear channel allocations. 

3. It was stated that it would be desirable to make these deter- 
minations prior to the forthcoming renegotiation of the North American 
Regional Broadcasting Agreement of 1941. That Agreement, due to ex- 
pire March 29, 1946, set out the conditions under which the signatory 
Governments in North America agreed to restrict their respective use 
of the standard broadcast frequencies, in the interest of minimizing 
interference among the broadcast services of the several countries. 
Effective improvement of the domestic service in this country would 
have to be achieved in the light of limitations agreed to internationally, 
both with respect to use of the frequencies in question by the United 


States and by stations in other countries. 

4, It was not possible, however, to conclude this proceeding prior 
to the renegotiation of the NARBA Agreement. The record of this pro- 
ceeding did, however, provide useful guidance to representatives of the 


United States Government in the negotiation of the revised NARBA 
which was signed in 1950. A separate Agreement between the United 
States of America and the United Mexican States was signed in January, 
1957. While neither the latter Agreement nor the revised NARBA have 


yet been 


[3] 
ratified by the United States Government, and have not yet formally en- 
tered into effect, they furnish the basis on which the signatory North 
American Governments in practice allocate the domestic use of the 
clear channel and other standard broadcast frequencies. 

5. Parties to this proceeding have, in a voluminous and complex 
record, advocated numerous, diverse approaches to the basic problem 
of achieving more efficient use of the clear channels and of improving 
the deficiencies in the radio service available to the public on those 
channels. The eleven issues originally designated for hearing in this 
proceeding, while specific in some respects, were collectively so broad 
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as to permit the parties to advocate any mode of revising clear channel 
allocations ranging all the way from exclusive nighttime use of selected 
clear channels by a single station operating at powers increased very 
substantially higher than the present maximum of 50 kw, to the reclassi- 
fication of selected clear channels as "local channels" on which it would 
be possible to assign over a hundred and fifty stations operating at maxi- 
mum powers of 250 watts. Between these extremes a wide variety of 
proposals were admissible and were submitted. 

6. The record reflects two basically divergent views concerning 
the measures best calculated to improve the efficient use of the clear 
channel frequencies. Some parties urge that the chief goal should be to 
improve the capacity of the major clear channel stations (particularly 


the Class I-A stations) to provide a satisfactory signal to ‘wide areas, 
and that this should be achieved by permitting those stations substan- 
tially increased power and by limiting (and, during the nighttime hours, 
excluding) co-channel stations. Other parties contend that the most 
desirable objective would be to increase the numbers of unlimited time 
stations on the clear channels and to reduce the degree of protection 
now afforded to the clear channel stations throughout wide service areas. 

7, Since the record of this proceeding was closed, numerous 
changes have occurred in the radio broadcasting industry. It was during 
the intervening period that television acquired importance as anew, 
separate nationwide broadcast service. The advent of television has had 
a marked impact on radio broadcasting. The nature, source, scheduling 
and methods of financing of radio programs have undergone appreciable 
change. There has been a discernable shift in the degree of reliance, by 
both stations and audiences, on nationwide radio network programs. 
Radio listening habits have altered substantially, both in the total daily 
hours of listening per family, and in the incidence of the peak 
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radio listening hours. Progressively larger proportions of radio broad- 


cast revenues have been drawn from regional and local advertisers 
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than formerly, when national advertisers furnished the major portion of 
such revenues. Spot advertising has risen markedly while sponsorship 
of national network programs has correspondingly declined. 

8. The same period has also witnessed the definitive establish- 
ment of the FM radio service. Moreover, during the thirteen years 
which have elapsed since this proceeding began, the total number of 
standard broadcast stations increased from 900 to 3300. Large numbers 
of smaller communities, formerly dependent on radio stations located in 
other, more or less distant cities, now have local outlets. 

9. In these circumstances, although the Commission desires to 
resolve the issues of this proceeding with the least possible delay, we 
have concluded that it would be inappropriate, and inconsistent with 
sound and fair procedure, to attempt to arrive at final conclusions 
solely on the basis of the out-dated record before us. 

10, At the same time, it would cause needless additional delay 
merely to reopen the record on the same broad issues as were originally 
designated. The updating and supplementing of some of the data con- 
tained in exhibits originally introduced into this record will be useful. 


We think it desirable, however, in providing an opportunity for this to 


be done, to indicate those areas in which we believe it would be useful 
to concentrate attention at this stage of the proceeding, in the interests 
of as sound and expeditious resolution of the problem as is possible. 
The Basic Allocations Problem 

11. Pursuant to long-standing domestic radio allocations rules 
and international agreements for the North American Region, all United 
States standard broadcast stations are assigned to the one hundred and 
seven 10-ke channels designated for this purpose in the frequency range 
535-1605 kcs. Over three thousand standard broadcast stations are 
currently operating on these one hundred and seven channels and their 
number constantly increases as new assignments are approved. 

12. The rules governing the assignment of standard broadcast 
stations to specific frequencies seek to achiejve], as fully as possible, 
all three of the basic objectives of: 
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(a) Providing some service of satisfactory signal 
strength to all areas in the country; | 

(b) Providing as many program choices to as | 
many listeners as possible, and | 

(c) Providing service of local origin to as many 


communities as possible. 


[5] 
The effective implementation of these three objectives involves, how- 
ever, inescapable conflict. This conflict arises from the fact that stand- 
ard broadcast signals extend far beyond the range within which the 

signal has sufficient field strength to render a usable service. It follows 
that the maximum area coverage is obtainable by a single station or a 
restricted number of high power stations on a given channel. Conversely, 
the assignment of large numbers of local outlets on any channel can be 
achieved at the cost of restricting the co-channel station coverage to the 
small interference-free service area resulting from mutual sky wave 
interference. Thus, on any given channel, allocation techniques designed 
for the maximum implementation of Objective (a) derogate from the 
achievement of Objective (c) and vice versa. There are similar conflicts 
affecting the maximum implementation of Objective (b). 

13, Owing to marked differences in the daytime and nighttime 
propagation of radio signals in the standard broadcast band these con- 
flicts are much more evident during the nighttime hours than during the 
daytime. Skywave propagation, effective chiefly during the hours be- 
tween sunset and sunrise (although present to a lesser degree during a 
pre-sunset build-up and a post sunrise period of wane |intensity), trans- 
mits signals much farther than the steadier, but shorter- range ground- 
wave signals which are present both day and night. The field intensity 
of skywave signals is, however, subject to wide fluctuations, from 
minute to minute, hour to hour, night to night, season to season, and 
even year to year (depending on the phase of the sunspot cycle). Thus, 
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skywave, or secondary service, is defined in terms of statistical norms 
or percentages of the time during which the field intensity achieves 
specified levels. Half the land areas of the United States lie beyond the 
range of interference-free groundwave signals and are, accordingly 
dependent on this skywave or secondary standard broadcast service. 

14, As in the case of groundwave signals, but toa markedly 
greater degree, the interference potential of skywave signals extends 
very much farther than the range of serviceable signals. It follows that 
the protection of secondary service areas at night requires much more 
stringent limitations on the assignment of co-channel stations than does 
the daytime protection of groundwave service. 

15. The impossibility of simultaneously implementing all three of 
the above stated allocation objectives on any individual channel led to 
the classification of individual channels into separate groups, with dif- 
ferent rules for the assignment of stations, depending upon the purpose 
for which each class of channel was established. The three basic classi- 
fications are clear channels, which are the subject of this proceeding; 
regional channels, on which stations are assigned under conditions per- 
mitting service to large metropolitan areas and immediately adjacent 
areas; and local channels for the assignment of the maximum possible 
number of stations serving as local outlets for numerous smaller com- 


munities. 
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16. Skywave or secondary service free from objectionable inter- 
ference is provided only by Class I stations assigned to the clear chan- 
nels; and this service is made possible only by rigid restrictions on the 
number of stations which may be assigned to the clear channels at night, 
and by limitations on the radiations of the secondary stations assigned 
to those channels. Twenty-four of the clear channels are reserved for 
the exclusive use at night of a single Class I-A station. On most of the 
remaining 23 clear channels more than one (but, in practice, generally 
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not more than two) Class I-B dominant stations are assigned under con- 
ditions requiring mutual protection through the use of directional 
antennas. : 

17. The assignment of secondary or Class au stations is permitted 
on all the clear channels, but unlimited time Class I stations are at 
present assignable only on clear channels occupied by Class I-B stations. 

18. The existing restrictions on the assignment and mode of oper- 
ation of Class II stations were established with a view to insuring the 
capacity of the clear channel stations to render the wide-area service 
for which they were created, and on which more than half of the land 
area of the United States is dependent, since it lies beyond the range of 
the groundwave or primary service provided by any of the existing 
stations. : 

19. One of the principal purposes of this proceeding is to deter- 
mine the conditions under which the assignment and operating conditions 
of both Class I and Class Il clear channel stations can provide the most 
efficient use of the clear channels. The essential conflict in the pro- 
posals for revision of the present rules lies between increasing the 
capacity of the Class I stations to render the wide area service and in- 
creasing the number of stations permitted on the clear channels. 

20. Both objectives have merit. But owing to the unalterable facts 
of radio transmission in the standard broadcast band, the fullest imple- 
mentation of either can be achieved only at the cost of derogating from 
the other. Our difficult task is to find the balance best calculated to 


serve the public interest. 
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Chronology of this Proceeding 
21. By Order dated February 20, 1945 the Commission designated 
for hearing the following eleven issues: 
(1) What recommendation concerning the aie covered 
by this order the Commission should make to the 
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Department of State for changes in provisions of the 
North American Regional Broadcasting Agreement. 
Whether the number of clear channels should be in- 
creased or decreased and what frequencies in the 
standard broadcast band shall be designated as LA 
channels and as I-B channels. 
What minimum power and what maximum power should 
be required or authorized for operation on clear channels. 
Whether and to what extent the authorization of power for 
clear channel stations in excess of 50,000 watts would 
unfavorably affect the economic ability of other stations 
to operate in the public interest. 
Whether the present geographical distribution of clear 
channel stations and the areas they serve represent an 
optimum distribution of radio service on whether the 
fair, efficient, and equitable distribution of radio service 


among the several states and communities specified in 


Section 307(b) of the Communications Act requires a 


geographical redistribution at this time. 

Whether it is economically feasible to relocate clear 
channel stations so as to serve those areas which do not 
presently receive service. 

What new rules or regulations, if any, should be pro- 
mulgated to govern the power or hours of operation of 
Class II stations operating on clear channels. 

What changes the Commission should order with respect 
to geographical location, frequency, authorized power 
or hours of operation of any presently licensed clear 
channel station. 
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(8) : 

(9) Whether and to what extent the clear channel stations 
render a program service particularly suited to the 

needs of listeners in rural areas. 

(10) The extent to which the service areas of clear channel 

stations overlap and the extent to which this involves a 

duplication of program service. 

(11) What recommendation, if any, the Commission should 
make to the Congress for the enactment of! ‘additional 


legislation on the matters covered by this Order. 
22. In March and April, 1945, four Government-Industry Com- 
mittees were established to: | 
1. Determine what constitutes a satisfactory signal. 
2. Determine what constitutes objectionable interference. 


3. Determine the distances over which signals of various 


field intensities are transmitted. 

4, Coordinate the conduct of listener surveys. 

23, Evidentiary hearings were conducted during 40 days between 
January 14, 1946, and October 31, 1947. : 

24, On February 5, 1946, the Commission announced the adoption 
of the policy of dismissing applications for station assignments or modi- 
fications of station assignments which were not permissible under the 

existing rules in that they either sought additional unlimited-time assign- 
ments on channels reserved for the exclusive night use of a single Class 
I-A station, or sought authorization to transmit in excess of the estab- 
lished 50-kw power limitation. 

25. In June, 1946, the Commission announced the adoption ofa 
policy limiting the processing of applications for Class 0 stations on 
channels occupied by Class I-A stations to daytime stations located 
within 750 miles of the dominant Class I-A station. This was intended 
to avoid new assignments in areas sufficiently removed from the exist- 
ing Class I-A station that it would be possible to assign | new unlimited- 
time stations in such areas, in the event it were decided subsequently 


to do so. 
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26. In May, 1947, the Commission initiated a separate proceed- 
ing (Docket No. 8333) to determine whether and the extent to which 
limitations should be imposed on the daytime (i.e., pre-sunset and post- 
sunrise) skywave radiations toward Class I-A and I-B clear channel 
stations. At the same time the Commission announced that it would, 
pending a decision in that proceeding, withhold action on all applications 
proposing new or increased daytime-only facilities in the United States 
clear channels. 

27. On January 19, 20, and 21, 1948, oral argument was held on 
the then consolidated clear channel and daytime skywave proceedings. L 

28. In December, 1950, the freeze on the processing of specified 
types of applications for Class II facilities on the U.S. clear channels 
was revised and codified as a footnote to Section 1,371 of the rules. As 
further revised (in August and October, 1953, and April, 1956) the cur- 
rent policy on deferral of action on applications for new and increased 
Class II facilities on the clear channels is found in Section 1.351 of the 
present rules. In general, it covers applications for new daytime or 
limited time assignments on the clear channel frequencies and applica- 
tions proposing unlimited time Class Ilassignments which would operate 
differently during the daytime and nighttime hours on the clear channel 
frequencies. 

Recent Pleadings 

29. On November 16, 1956, the Clear Channel Broadcasting Serv- 
ice filed a petition to reopen the record in the Clear Channel proceeding 
(Docket No. 6741), to consolidate it with the daytime skywave proceed- 
ing (Docket No. 8333) and to afford opportunity for the submission of 
additional evidence, bringing certain exhibits up to date, either in the 


form of written comments or through further evidentiary hearings. In 


a response to the foregoing CCBS petition, the Daytime Broadcasters' 
Association on December 20, 1956, requested dismissal of the clear 
channel proceeding, removal of the freeze on the clear channels and 
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institution of rule making on the Association's earlier petition, as 
amended and revised on December 8, 1955, requesting that daytime 
stations be authorized to operate from 5 a.m. or sunrise, whichever is 
earlier, to 7 p.m. or sunset, whichever is later. DBA requested that, 
in the alternative, if the Commission should grant the CCBS petition to 
reopen the clear-channel record, the freeze on new assignments to the 
clear channels in any event be lifted and rule making be initiated on its 
proposal for extended hours of operation of daytime stations. In a reply 
to the foregoing DBA pleading, which was filed December! 27, 1956, 
CCBS opposed DBA's requests. On December 28, 1956, Albuquerque 
Broadcasting Co., the licensee of Station KOB, filed a petition requesting 
that irrespective of whether the Commission decided to grant or deny 
the CCBS petition of November 16, 1956, to reopen the record in the 
Clear Channel proceeding, the Commission in any case, on the basis of 
the Clear Channel record, select and designate a channel for a permanent 


assignment for KOB. 


ey Docket 8333 had been consolidated with Docket 6741 in Npecembess 
1947. The two proceedings were again severed in 1953. 


[10] 
30. In its Notice of Proposed Rule Making adopted 'September 17, 

1957, in Docket No, 12274, the Commission granted the foregoing request 
of DBA that rule making be instituted on the proposal that daytime 
broadcast stations be authorized longer hours of operation. In the same 
document DBA's requests for dismissal of the instant clear channel 
proceeding and immediate removal of the freeze on the processing of 

specified types of applications for Class II assignments on clear channel 
frequencies was denied. The reasons for those actions are set out at 
length in the above referenced Notice of Proposed Rule Making and need 
not be repeated here. The above cited petitions of CCBS and Albuquer- 
que Broadcasting Co. are dealt with hereinafter. 
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The Record 

31. The entire record of the Clear Channel proceeding includes 
over 6,000 pages of testimony, over 400 exhibits ranging from one to 
several hundred pages in length, numerous written briefs, and over 500 
pages of oral argument. 

32. The witnesses include, in addition to the members of the FCC 
engineering staff who testified and placed exhibits in the record: repre- 
sentatives of the radio networks, the Clear Channel Broadcasting Serv- 
ice, representing the independent (i.e., non-network owned) Class I 
stations, a number of other standard broadcast stations, the Regional 
Broadcasters Committee, and numbers of educational associations, edu- 
cational institutions and farm organizations. 

33. Because this Notice does not embody final decisions, but 
rather is intended to afford interested parties an opportunity to submit 
up-to-date data and comments in support of or in opposition to the re- 
allocation plan set out herein below, little useful purpose would be 
served at this stage by an exhaustive, detailed discussion of the old 
record. Some of it, owing to the elapse of ten years and the substantial 
changes in the interim, has little present value. In this category are 
the ten-year old listener surveys conducted under Government and 
private auspices, and the out-of-date information on network program 
availabilities in various areas. Interim changes in radio listening 
habits and network affiliations, and the diminishing differences between 
network and locally originated radio programming have stripped those 
portions of the record of their usefulness. 

34, On the other hand the new engineering standards (introduced 
in Exhibit 109) for calculating the incidence of groundwave and skywave 
services of six different grades, (Types A through F), remain as they 


were originally, the most comprehensive and realistic tools yet devised 
for evaluation of standard broadcast service. Additionally, we know 


from supplementary information that the maps depicting the numbers of 
such services available in various parts of the country are still repre- 
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sentative of overall conditions and need only some updating to reflect 
the additional, chiefly small, groundwave service areas added in the 
interim by newly assigned stations. | 
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35. The standards referred to in the preceding paragraph were 


formulated early in the proceeding by three Government-Industry Com- 
mittees, and were used in preparing numerous exhibits depicting the 


extent of available groundwave and skywave services, These standards 
take into account several factors, such as atmospheric noise, which are 
not reflected in the rules under which the field intensities of a station's 
signals are calculated for purposes of making station assignments. The 
refinements embodied in Types A, B, and C groundwave service and in 
Types D, E, and F skywave service provide useful bases for assessing 
the extent of the improvements possible under various proposed clear 
channel reallocations. It must be borne in mind, however, : that the cal- 
culation of station coverage and of the numbers of services available 
depends on the choice of a standard for measuring service’ ‘and that 
radio service can be calculated only in terms of statistical norms and 
probabilities. This is especially true of skywave serv ice which is sub- 
ject to wide, irregular fluctuations. No single method of calculating 
service can convey all the facts. The more stringent the Standard, the 
smaller the indicated coverage of individual stations and the fewer the 
indicated number of services in any particular area. Conversely, 
depictions of service by a lower standard will show wider station cover- 
age and more services in given areas. | 

36. Maps depicting available services based on the refined stand- 
ards introduced in this record, especially in terms of the middle grade 
of groundwave service (Type B) and the middle grade of skywave serv- 
ice (Type E), have provided useful showings of existing services. For 
reasons discussed later these showings remain essentially valid today. 
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Tentative Conclusions 

37. We have already referred, in the introductory paragraphs of 
this Notice, to the inadequacies of the present record as a basis for 
supporting final conclusions, largely because of major changes which 
have occurred in radio broadcasting since the record was closed 10 
years ago. We also pointed out, however, that our effort to conclude 
this proceeding at the earliest possible date will be facilitated if note is 
taken, at this stage, of the tentative conclusions indicated by the present 
record, and if the parties will direct their further comments primarily 
to those areas of action which appear to offer the best prospects for 
practicable improvement of the service rendered to the public on clear 
channel frequencies, In determining which kinds of clear channel reallo- 
cations could be pursued most fruitfully at this stage, it is appropriate 
to note such tentative conclusions as may be drawn from the present 
record, taking into account generally known facts concerning subsequent 
changes in the radio broadcasting industry. 
White Areas 

38. This term refers to areas without groundwave, or primary 
service. When the present record was compiled, an aggregate of about 
half of the land area of continental United States, with a population of 
about 24 million people, had no nighttime primary service. The incre- 
ment, meanwhile, of nearly 2,000 additional standard broadcast stations, 
appears to have reduced the nighttime white areas only to a minor extent. 

39. Neither new daytime stations, nor new unlimited time stations 
whose primary service areas were already receiving groundwave serv- 
ice from other stations, have reduced the nighttime white areas. On the 
other hand, stations newly assigned to communities previously lacking 


groundwave service have reduced white areas to the extent of their 


primary coverage. Generally, however, their coverage is restricted by 
several factors such as the use of low power, assignment to a high fre- 
quency, interference, or combinations of the foregoing. Since the 
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population density within the primary service areas of the foregoing 
new stations is typically greater than in the remaining white areas 
beyond their range, it appears probable that in the interim there has 
been a proportionately greater reduction in white area population, than 
in the numbers of square miles of white area. According to one esti- 
mate the present white area population has been reduced from about 24 
million to about 20 million, The geographical extent of the white areas 
appears, however, to remain close to half the land area of the United 
States -- approximately what it was when the record of this proceeding 
was compiled. 
Available Skywave Service in White Areas 

40, Exhibits showing the numbers of available skywave service 
vary substantially, depending upon whether they are based on the methods 
and standards for engineering calculations set out in the present rules, 


[13] | 
or whether the basis is taken to be Type D, E, or F — the three grades 
of the skywave service defined in Exhibit 109. It is well known that 
even in areas where there is no skywave service of a given standard, 
skywave service will be present by another standard. The inherent 
variability of skywave service is such, moreover, that during some 
periods skywave service in areas in which the maps indicate lack it, is 
superior to what is available in parts of the areas which the maps indi- 
cate are provided with an acceptable standard of skywave service. In 
fact, there is no part of the United States which is totally devoid of one 
or more skywave services. The point we make here is that no method 
of depicting service can convey the full facts, and that we ‘must be mind- 
ful of the fact that a determination of the extent of available service 
depends on the standards and criteria used in defining service. 
Improvement of Service in White Areas | 

41, For the reasons briefly discussed in marageapt 39, there 
appear to be severe limits on the possibilities for reducing white areas 
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by creating new groundwave coverage from new or expanded standard 
broadcast stations and it follows that improvement of service through- 
out most of the existing white areas must be provided, if at all, by new 
or improved skyway service. 

42. It is clear, moreover, that improvements in standard broad- 
cast service to white areas must be sought from existing or newly 
assigned stations within the present standard broadcast band. To the 
extent that improvement must come from additional or augmented sky- 
wave signals, it must be provided by stations assigned to the present 
clear channels. For reasons which have already been discussed, there 
is no possibility for obtaining skywave service from stations assigned 
to regional and local channels. Nor is there any realistic prospect for 
increasing the number of clear channels by utilizing frequencies outside 
the existing standard broadcast band. This is precluded by both domestic 
and international use of other frequencies which might be technically 
suitable for this purpose. 


The Impracticability of Relocation" of Clear Channel Stations on a 
Significant Scale. 


43, By "relocation" is meant the elimination of the present assign- 
ment of the clear channel station and the shifting of its location to some 
other city. "Relocation" should not be confused with "duplication" which 
is used hereinafter to describe the authorization of additional station 
assignments on a clear channel. Some parties have urged that Class 
I-A clear channel stations assigned to places like New York and Chicago, 
where there is a relative abundance of primary service, be relocated in 
smaller cities situated nearer to the white areas. These proposals do 
not, however, take adequate account of the need for high powered stations 
in the larger metropolitan areas with their relatively high man-made 
noise levels; and in general, the record fails to provide persuasive evi- 
dence that the service gains obtainable by relocating the 
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present Class I-A station assignments could justify the dislocations and 
losses of service provided by Class I-A stations. 


Higher Power 
44. An increase of power from 50kw to 750kw would! have the 


effect of nearly quadrupling the field intensity of the transmitted signal 
at any reception point, An increase to 500kw would slightly more than 
triple the field intensity of the transmitted signals. The range of usable 
skywave signals would be considerably increased. Such increases are 
subject to considerable variation depending on the frequency employed, 
latitude and other factors; but the basic order of increase is indicated by 
the fact that at 500 kw the .5 mv/m 50% skywave contour would in many 
cases be located over 1,000 miles from the transmitter instead of about 
700 miles, as in the case of a 50kw transmitter. At 750kw the .5 mv/m 
skywave contour would in many cases be located over 1,100 miles from 
the transmitter. : 

45. The improvement in groundwave or primary service is more 
variable, depending on the frequency employed, soil conductivity and 
other factors. The essential range of improvement is indicated by the 
fact that, while at 50 kw, a station operating on a middling frequency in 
an area of middling ground conductivity will place a .5 my/ m groundwave 
signal about 130 miles from the transmitter during most of the daytime 
hours, the same station at 500kw would place a signal of the same field 
intensity 190 miles from the transmitter; and at 750kw, about 205 miles 
from the transmitter. | 

46. At night, owing to the fact that the field intensity of both the 
skywave and groundwave signals would be increased by the same factor, 
there would be no change in the location of the fading zone where the 
station's skywave and groundwave approach equivalent field intensity, 
with resultant interference which limits the range of interference-free 
groundwave service. AS a result the range of usable groundwave serv- 


ice would not be increased at night beyond the present range at 50 kw 


[14] 

28 
unless changes in antenna characteristics are also made. The field in- 
tensity of the groundwave signals would, however, be increased three or 
four times, as the case may be, within the established primary service 
area. Moreover, the field intensity of skywave signals would similarly 
be increased within the present skywave service areas, in addition to the 


extended range of those skywave service areas. 


[15] 
Duplication of Unlimited Time Assignments on the Clear Channels 

47. On the clear channels occupied by Class I-B stations the dupli- 
cation of unlimited time assignments is already possible under the present 
rules. Typically, two Class I-B co-channel stations are assigned to in- 
dividual Class I-B channels. These stations are required to direction- 
alize their operation in such fashion as to protect the groundwave and 
skywave service rendered by the other co-channel I-B station. In addi- 
tion, unlimited time Class II stations are assignable to Class I-B channels 
subject to established rules for mutual protection and for protection of the 
dominant Class I-B station on the channel. It appears, accordingly, that 
the status quo should be maintained in the rules governing the assignment 
of unlimited time stations to Class I-B channels. 

48, As already discussed, Class I-A clear channel stations are cur- 
rently given the exclusive use of their channels during the nighttime hours. 
It is therefore on the Class I-A channels that the maximum opportunities 
are available for the assignment of new, co-channel unlimited time sta- 
tions, depending on a judgment as to the extent to which such action would 
be desirable in the light of the service gains and service losses involved. 


Inefficiency of Present Allocations Rules for Class I-A Channels. 
49. There is substantial support, in any event, for a conclusion 


that the exclusive nighttime use of a channel by a single station limited 
to 50 kw is less justifiable now than formerly, when clear channels were 
first allocated in this way. Since that time techniques have been estab- 
lished and highly developed for directional transmission of signals, with 
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a high degree of suppression now possible to protect the service areas 

of co-channel stations. In addition, heterodyne interference, resulting 
from uncontrolled deviations from the assigned frequency, chas been 
substantially eliminated. Thus it is now possible, particularly in the 
case of Class I-A stations located in or near the northeast portion of 
the country, to assign additional co-c channel, unlimited time stations to 
provide needed service at distant locations, while preserving the capa- 
city of the present station to provide a usable signal over wide primary 
and secondary service areas. In these circumstances there is serious 
question whether the most efficient use of the Class I-A clear channels 
can be achieved under the long-standing rules which, on the one hand, 
preclude power above 50 kw, and on the other hand bar co-channel un- 
limited time assignments in distant areas the present station cannot 
effectively serve, and where a new station could be operated so as to 
afford reasonable protection to the areas the present station can effec- 
tively serve at 50 kw. i 


Additional Unlimited Time Assignments on the Present Class J-A 
Clear Channels. | 


50. On this record three modes of adding unlimited time assign- 
ments on Class I-A channels were discussed: 


[16] 
(a) Retention of the present Class J-A station Neetene 
ment and the co-channel assignment, elsewhere, of an 
additional Class I station, each directionalized to pro- 
tect the other. 
(b) The assignment of a single Class I station in a new 
city, and reduction of the present station to Class I 

status, thereby substantially eliminating its skywave 


service and obliging it to protect the new Class I 
station. 
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(c) Preservation of the present stationas a Class I 
assignment, and the co-channel assignment of un- 
limited time Class II stations required to protect 
the present station. 
For reasons similar to those discussed ‘in Paragraph 43 we have con- 
cluded that it would be undesirable and impractical to implement Alter- 


native (b) above. Alternatives, (a) and (c) would permit continued sky- 


wave service by existing Class I-A stations, while opening up opportu- 
nities for additional unlimited time co-channel assignments. Therefore, 
Alternatives (a) and (c), in our opinion, merit consideration for at least 
some of the Class I-A channels, on the basis described hereinafter. 

The Higher Power versus Duplication Conflict. 

51. Some of the parties treated the techniques of higher power 
and of duplication of unlimited time assignments on the Class I-A chan- 
nels as approaches which were so contradictory that they are mutually 
exclusive. We are unable to reach such a conclusion. First, there is 
little reason why the implementation of one of these techniques on 
selected Class I-A clear channels should necessarily exclude implemen- 
tation of the other technique on other Class I-A channels. There is, 
moreover, no inherent reason why, if the circumstances were found to 
be appropriate, higher power could not be permitted to more than one 
Class I station on a given channel, provided the transmitters were 
suitably directionalized to protect each other's service area. 

52. A study of the circumstances of each of the individual Class 
I-A channels discloses, moreover, that in some cases, maximum net 
gains could be achieved through duplication, while in other cases, the 
maximum net service gains could be achieved through the use of higher 
power. 

53. Thus, on a purely engineering basis, the optimum improve- 
ment of service is achievable by a judicious combination of higher power 
and duplication of the Class I-A clear channels. Higher power is best 
suited for use on channels where it would produce the maximum gains 
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in groundwave and skywave service in areas where these services are 


now most deficient, and where the use of higher power would not cause 


excessive 
| 
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interference to other U. S. or foreign stations. On the other hand, the 
use of higher power by certain other clear channel stations would con- 
stitute wasteful use of limited spectrum space in that the service gains 
would be achieved principally in areas which are already well served, 
at the cost of reducing the numbers of additional services which might 
otherwise be established on the channel. | 

54, If allocations questions could be decided solely on the basis of engi- 
neering calculations of deficiencies of the present clear channel service and 
of the service gains which might be achieved, we think the present rec- 
ord would support the authorization of higher power for half of the 24 
Class I-A stations and duplication of unlimited time assignments on the 
remaining 12 Class I-A channels. Higher power, so employed, would 
make it possible to provide a minimum of four Type E skywave services 
throughout the United States (except small areas in northwest Washing- 
ton and southeast Florida, which have groundwave service). This would 
substantially improve present skywave services throughout most of the 
present white areas, extend daytime primary service into some areas 
now lacking it, and generally improve the signal-to- interference ratio 
throughout the present primary and secondary service areas of the 12 
stations operating at 750 kw. The channels and modes of | directional 
operation most suitable to higher power appear to be the following: 


Frequency Directional Operation | Location 


640 ke (DA-1) major lobe to NNE Los Angeles, California 
650 ke (DA-N) major lobe to SE Nashville; Tennessee 
700 ke (DA-1) major lobe toS Cincinnati, Ohio 

750 ke (DA-N) major lobe to S Atlanta, Georgia 

760 ke (DA-1) major lobe to W Detroit, Michigan 

820 kc (DA-N) major lobe to W Dallas/ Ft. Worth, Texas 
830 ke (DA-N) major lobe to W Minneapolis, Minnesota 
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Frequency Directional Operation Location 
840 ke (DA-N) major lobe to SE Louisville, Kentucky 
870 ke (DA-1) major lobe to N New Orleans, Louisiana 
1040 ke (DA-1) major lobe to W Des Moines, Iowa 
1160 ke ' Omnidirectional Salt Lake City, Utah 
1200 ke (DA-N) major lobe to NNW San Antonio, Texas 


55. An analysis of the circumstances affecting the remaining 12 


Class I-A clear channel stations indicates that, on balance, it would be 
preferable to maintain the present 50 kw maximum power and to assign 
additional unlimited time stations on the lines of the following plan: 

(a) On the following five frequencies, assign a new 

Class I station in the designated state, and require both 

the new and existing Class I station to directionalize 

their operations so as to afford each other mutual 


protection: 
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Class I Class I 
Frequency Present Assignment New Assignment 


660 kc | New York Montana 

7710 ke New York (Undetermined)* 

880 kc New York Wyoming 
1100 ke Cleveland Arizona 
1180 ke | Rochester Idaho 


*See paragraphs 71 to 73 


(b) On the following seven frequencies, retain the present 
maximum 50 kw power and assign unlimited time Class 0 
stations in underserved areas: 

Class I 


Frequency Present Assignment 
670 ke Chicago, Dlinois 
720 ke Chicago, Dlinois 
780 ke Chicago, Dlinois 
890 kc Chicago, Dlinois 
1020 ke Pittsburgh, Pennsylvania 
1120 ke St. Louis, Missouri 
1210 ke Philadelphia, Pennsylvania 
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56. A number of basic factors determined the selection of the 

12 channels designated above for duplicated unlimited time co-channel 
assignments. The Class I-A stations concerned are located chiefly at 
or close to the northern and eastern boundaries of the country. This 
circumstance affords the maximum opportunities for the assignment 
of additional unlimited time co-channel stations in the western part of 
the country where deficiencies in present service and the correspond- 
ing need for improvement are the greatest. In the areas where direc- 
tionalization would eliminate primary or skywave service now rendered 
by the Class I-A station, there are generally abundant services of good 
quality from numerous other stations. Thus, the service gains to the 
needful areas of the West would not be achieved at the cost of destroying 
padly needed services in the areas the present stations would cease to 
serve owing to directionalization. In those cases where directionaliza- 
tion of the present Class I-A station would be required, it would im- 
prove service in the direction of the major lobes of the directional 
patterns. Higher power on the twelve channels listed above would 
generally produce appreciably less service gains in needful areas, and 
would create more severe problems of interference to both domestic 


and foreign stations than would higher power on the twelve channels 


listed in paragraph 54. 
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57, Having thus selected twelve channels, listed in | paragraph 55, 
on which additional unlimited time stations could usefully be authorized, 
the question remains whether the new stations should be: assigned as 
Class I or Class II stations. New skywave services on these channels 
could be obtained only by assigning new Class I co-channel stations 
protected by directionalizing the present Class I station. New co-channel 
Class II stations required to protect the present Class I station could 
provide a new primary or groundwave service, but no skywave service. 
While this argues for new Class I assignments on as many as possible 
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of the twelve channels listed in paragraph 55, certain offsetting con- 
siderations must be taken into account, such as resultant losses of 
service which would be caused by directionalizing the existing Class I 
station. 

58. In formulating the proposals outlined for the twelve channels 
covered in paragraph 55, under which five of the existing Class I-A 
stations would be required to directionalize, while seven would continue 
to operate as at present, we have taken into account the following factors: 

(a) Possible gains in skywave and primary service in 

needful areas in the west. 

(b) Resultant losses of service caused by directionalizing 

existing Class I-A stations. 

(c) The extent of other services available in areas lost to 

existing stations through directionalization. 

(d) Service gains obtainable through directionalization of 

the existing stations. 

(e) Resultant interferences to existing U. S. co-channel 

and adjacent channel stations. 

(f) Requisite protection to foreign stations. 

The varying circumstances of each of the twelve channels listed in para- 
graph 55 are such that in no case do all of the individual factors set out 
above point conclusively to Class I or Class II status for the new co- 
channel stations. Prolonged study of all these channels has, however, 
led us to the conclusion that, on balance, the reallocations outlined in 
paragraph 55 and discussed in more detail hereinbelow, represent 
optimum improvement obtainable through the assignment of additional 
co-channel and adjacent channel unlimited time stations on the twelve 
channels selected for duplication at this stage. Parties to this pro- 
ceeding will have the opportunity to comment in support of or in oppo- 
sition to the specific reallocations proposed, and to suggest such 
revisions as may appear desirable. 
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59. In the case of the seven channels listed in paragraph 55 (b), 
the balance of all the relevant considerations points, in our opinion, to 
retention of the present mode of operation of the existing Class I-A 
stations. They would receive protection by newly assigned co-channel 
Class II unlimited time stations equivalent to what is now ‘afforded 
Class I-B clear channel stations. This would insure continued service 
throughout the wide areas where these stations render a usable signal. 
Such service as these stations may now render in areas beyond the 
contours which would be protected under this plan is generally not of 
good quality. Moreover, the peripheral areas involved generally re- 
ceive adequate to abundant service from other stations. It seems to us 
justified to sacrifice this peripheral service, if the new stations can be 
assigned so as to provide primary service where there is now none. 

60. In assigning Class I unlimited time stations to these chan- 
nels, it will be important to bear in mind that they are being made 
available for new stations in areas which have no primary service. For 
this reason we do not propose to make the new Class I assignments in 
cities or areas now receiving numerous services, but would keep them 
available for new stations located where they could place a first 

primary service in white areas. 
FM Broadcasting | 

60 (a) At an early stage of the proceeding preliminary evidence 
was received on a proposal by CBS for complete nationwide network 
coverage through the combined use of FM and standard broadcast 
stations. Subsequently, however, under a ruling adopted in October, 
1947, evidence relating to FM broadcasting was excluded on the ground 
that the scope of the present proceeding was confined to! standard 
broadcasting. In reaching the tentative conclusions stated herein on 
the basis of the record before us, we are not unmindful of the fact that 
FM radio is making contributions of mounting significance to the 
nation's aural broadcast service, and we would not wish, by any 
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decisions taken in the instant proceeding, to place any undue obstacles 
in the way of continued development and evolution of the FM service. 
We believe none are involved in the action here proposed. It is con- 
fined to the Class I-A clear channels which would continue to be needed 
for wide area service under any foreseeable developments affecting the 
wider utilization of FM radio. 

Appropriate Further Steps at this Stage of the Proceeding 

61. As discussed earlier, we believe that progress in reaching 
final decision in this proceeding can pest be facilitated by inviting in- 
terested parties to direct their further comments to those types of 
clear channel reallocations which appear to offer most realistic oppor- 
tunities for improving the standard broadcast service. For the reasons 


discussed in paragraphs 51 to 60, it appears that the optimum improve- 


ment which it would be practicable to achieve on the basis of technical 
considerations alone would be to implement a plan which would utilize 
both higher power and duplication, in accordance with the varying 
circumstances of the individual Class I-A channels. 


[21] 

62. In our opinion, however, many of the arguments formerly 
used in support of the authorization of higher power for clear channel 
stations need to be reconsidered in the light of the vast changes which 
have taken place in the standard broadcast industry since the present 
record was compiled. We are certain that there has been little change 
in the showings made on the present record, based on engineering cal- 
culations, of the available services and of the service improvements 
which could be effected through the use of higher power. We believe, 
however, that the drastic changes which have occurred in the broad- 
casting industry may have a very substantial bearing on other, non- 
technical considerations affecting the use of higher power for Class 
J-A clear channel stations. 

63. Although the question of higher power needs careful recon- 
sideration in the light of present day conditions, we believe that it 
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would needlessly retard progress toward the improvement of service 
on the clear channels if we attempted at this stage to give « our attention 
simultaneously to the problems associated with both higher power and 
duplication. The record of this proceeding has already grown so un- 
wieldy that repeated attempts on the part of the Commission to reach 
decisions encompassing the whole scope of the original eleven issues 
have failed until now to produce decisions which a majority of the Com- 
mission were prepared to support. We think it desirable, | ‘without losing 
sight of the inherent inter- relationships between the problems of higher 
power and duplication, to concentrate our attention on them one ata 
time, and to deal first with the possibilities for achieving | service gains 
through the implementation of a scheme of duplication of unlimited 
time assignments on Class I- A channels on the lines of the plan briefly 
summarized in paragraph 55, and more fully described in paragraphs 
68 to 77. | 

64, In deferring at this time active consideration ot the problems 


involved in the authorization of higher power on the remaining twelve 
Class I-A frequencies, we do not foreclose an opportunity for a thorough 
examination of that subject later. We are unable to find sufficient justi- 
fication, in any event, for authorizing higher power on the 12 frequencies 
on which we propose to consider additional unlimited time assignments. 
Preservation, in the interim, of the status quo, on the 12 frequencies 
listed in paragraph 54, would therefore leave unimpaired such oppor- 
tunities as may exist for the fruitful use of higher power for Class I-A 
stations. 

65. For these reasons, the further proceedings instituted herein 
will be confined at this stage to an examination of the problems, advan- 
tages, and disadvantages of the assignment of additional unlimited time 
stations on the 12 frequencies already referred to. Before proceeding 
to a detailed statement of the plan on which comments will be invited, 

it is appropriate at this point to indicate our views concerning the 
eleven issues originally designated in this proceeding, taking into 
account the tentative conclusions already discussed. | 
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The Original Eleven Issues of This Proceeding 


66. For the reasons discussed so far in this Notice and the fur- 


ther proceedings initiated herein, we have reached the following con- 


clusions concerning the eleven issues originally designated in this 
proceeding. 
Issue Number 1: 

"(1) What recommendation concerning the matters 

covered by this order the Commission should make 

to the Department of State for changes in provisions 

of the North American Broadcasting Agreement. 
This issue can be treated as moot. The specific occasion for it — 
renegotiation of the North American Regional Broadcasting Agreement 
of 1941 — has long since passed. Moreover, the reallocations proposed 
herein are consistent with the still unratified North American Regional 
Broadcasting Agreement of 1950. 
Issue Number 2: 

(2) Whether the number of clear channels should be 

increased or decreased and what frequencies in the 

standard broadcast band shall be designated as LA 

channels and as I-B channels. 
There is no practicable basis for increasing the number of clear chan- 
nels. We conclude that it would not be in the public interest to decrease 
the number of clear channels, since much needed improvements in wide 
area service to regions lacking in groundwave service can be achieved 
only by clear channel stations adequately protected against interference. 
We conclude that this need requires that all the frequencies now classi- 
fied as clear channels remain so classified. Moreover, we propose 
retention of the present designations of the Class I-A and Class I-B 
channels. We do look toward the removal of nighttime exclusivity on 
12 designated Class I-A channels, and the assignment of an additional 
Class I station on five of these 12 channels. However, while in certain 


[23] 
39 
respects the new assignment rules for these channels would be similar 
to those governing station assignments on Class I-B channels, we do 
not propose their reclassification as I-B channels. The Class I-A 
designation would be retained, consistently with their classification 
under NARBA as U. S. Class I-A channels entitled to the higher degree 
of protection foreign countries have agreed to provide on the Class I-A 
channels, as compared with the lesser protection required on the Class 
I-B channels, (While the precise formulation of revised rules need not 
be decided at this stage, it may be desirable, while retaining Class I-A 
classification for these channels, to create subordinate classifications 
depending on whether new co-channel unlimited time assignments 
would be confined to Class II stations, or would include an additional 
Class I station, with mutual protection by both the new and existing 
Class I station). | 
| 
[23] | 
Issue Number 3: 


"(3) What minimum power and what maximum power 
should be required or authorized for operation 
on clear channels. 


For the reasons already discussed, we believe a maximum power of 
50 kw should be retained for the Class I stations on the following clear 
channels: 


660 ke 780 ke 1100 ke | 
670 ke 880 kc 1120 ke © 
720 ke 890 kc 1180 ke | 
770 ke 1020 ke 1210 ke | 


Consideration of the possible advantages and disadvantages of author- 
izing higher power on the following frequencies is being deferred at 
this time: | 
| 
640 ke 760 ke 870 ke | 
650 ke 820 ke 1040 ke © 
700 ke 830 kc 1160 ke | 
750 ke 840 ke 1200 ke | 
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Issue Number 4: 
"(4) Whether and to what extent the authorization of power 
for clear channel stations in excess of 50,000 watts 
would unfavorably affect the economic ability of other 


stations to operate in the public interest. 


The outdated record of this proceeding affords an inadequate basis for 
sound judgments on this issue under the changed conditions in the radio 


broadcasting industry. Further consideration will be deferred to such 
time as the Commission may decide to institute further rule making on 
the authorization of higher power on some of the Class I-A clear 
channels. 

Issue Number 5: 

(5) Whether the present geographical distribution of clear 
channel stations and the areas they serve represent an 
optimum distribution of radio service or whether the 
fair, efficient, and equitable distribution of radio serv- 
ice among the several states and communities specified 
in Section 307(b) of the Communications Act requires a 
geographical redistribution at this time. 

The present record indicates the desirability of examining such geo- 
graphical redistribution of such clear channel assignments as may be 
achieved in the plan on which further rule making is initiated herein. 


[24] 
Issue Number 6: 
"(6) Whether it is economically feasible to relocate clear 

channel stations so as to serve those areas which do 

not presently receive service. 
The record fails to support the desirability of outright relocation of 
clear channel stations in the sense of shifting the present Class I assign- 
ment from the present city to a new city and eliminating the present 
assignment appears neither desirable nor feasible. On the other hand, 
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redistribution of Class I clear channel assignments to the extent en- 
visaged in the rule making proposal initiated herein does appear to 
merit consideration. ! 
Issue Number 7: | 
"(7) What new rules or regulations, if any, should be pro- 
mulgated to govern the power or hours of operation of 
Class II stations operating on clear channels. | 
Proposals for amendments to the rules covering the powers and hours 
of operation of Class II daytime stations are before us in separate rule 
making proceedings on the daytime skywave problem (Docket No. 8333) 
and the problem of extended hours for daytime broadcasters (Docket 
No. 12274). Decisions will be reached in those proceedings with due 
regard for the major policy decisions reached in the instant clear 
channel proceeding. 
Issue Number 8: 
"(8) What changes the Commission should order with respect 
to geographical location, frequency, authorized power or 


hours of operation of any presently licensed clear channel 
station. 


Final decisions concerning modification of outstanding licenses will be 


deferred pending the conclusion of rule making on the allocations issues. 
Issue Number 9: | 
(9) Whether and to what extent the clear channel stations 

render a program service particularly See to the 
needs of listeners in rural areas. 

The Listener Surveys whose results are spread on the 2 of this 

proceeding are too outdated to provide a sound basis for) judgment on 

this record. 

Issue Number 10: 

"(10) The extent to which the service areas of clear channel 

stations overlap and the extent to which this involves a 


duplication of program service. | 
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The information on the record concerning duplication of program serv- 
ice is too outdated to provide a sound basis for judgment at this time. 
Issue Number 11: 
(11) What recommendation, if any, the Commission should 
make to the Congress for the enactment of additional 
legislation on the matters covered by this Order.” 
The Commission possesses the requisite statutory power to implement 
the reallocations proposed herein and enactment of additional legislation 
is, accordingly, not required. 
Rule Making Proposal 

68. We have summarized in paragraph 55 a plan for the assign- 
ment of additional unlimited time stations on 12 of the clear channels. 
On five of these — 660 kc, 770 kc, 880 kc, 1100 ke and 1180 ke, that 
plan contemplates the assignment, in specified western states, of a new 
Class I station and the mutual protection of both the new and the existing 
Class I station by directionalization. On seven other Class J-A frequen- 
cies — 670 kc, 720 kc, 780 ke, 890 ke, 1020 kc, 1120 kc, and 1210 ke — 
it is proposed to permit the present Class I-A station to continue to 
operate as at present, and to assign to those frequencies additional un- 
limited time Class II stations which would be required to protect the 
present Class I-A station in a manner comparable to the requirements 


for protecting Class I-B stations under the present rules. On all 12 of 


the foregoing frequencies the present Class I station would continue to 
operate at 50 kw maximum power. The new Class I stations in the 
first group would also be permitted to operate at power of 50 kw. The 
daytime and nighttime powers of the Class II stations assigned to the 
remaining seven of these frequencies would be determined as at present 
for Class II stations. 

69. Several reasons underlie the designation of specific states 
for the assignment of a new Class Istation. The first reason is pro- 
cedural. It is desirable to simplify, so far as possible, the procedural 
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| 
steps necessary to implement the plan, and to minimize the time neces- 


sary to accomplish this. The record of this proceeding -- and in par- 
ticular the depictions of existing skywave services in white areas clear- 
ly supports the desirability of assigning new Class I stations in the states 
designated in paragraph 55. Thus, there is no need for the excessively 
complicated comparative hearings which would be necessary if the chan- 
nel were opened up for mutually exclusive applications throughout the 


entire wide area in which Class I co-channel assignments might other- 


wise be possible. 

70. The individual states designated for the assignment of new 
Class I stations have been tentatively chosen, with the general direction- 
al antenna characteristics that are required in mind, principally upon 
the basis of the optimum location for improvement of secondary service 
in western areas where it has to be relied on most. Additionally, the 


choice of locations is supported by the record as in compliance with the 
requirements of Section 307 (b) of the Act for fair, efficient and equit- 
able distribution of radio service among the several states and commun- 


ities. 
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71. It should be noted that in the case of one channel - 770 ke - 
we have not designated the state in which the new Class I station would 
be assigned. This frequency, on which a Class I-A station is presently 
assigned to New York City, is involved ina separate, adjudicatory pro- 
ceeding (Dockets Nos. 6584 and 6585), in which there is at issue the ques- 
tion of whether Station KOB at Albuquerque, New Mexico, should be li- 
censed to operate as an unlimited time station on 770 ke or on 1030 kc 
(on which at present a Class I1-B station is assigned to operate at Bos- 
ton, Massachusetts). Under Section 3.25(b) of the present rules, the as- 
signment of a co-channel unlimited time station is permissible on 1030 
ke. Thus, a decision in the above- referenced adjudicatory proceeding 
to assign KOB to that channel would not require reclassification of 1030kc. 
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Section 3.25(a) of the Rules, on the other hand, does not at present con- 
template the unlimited time operation of another station on 770 kc. Ac- 
cordingly, the question of whether the allocations rules governing the 
use of 770 kc should be amended to permit the assignment of a co-chan- 
nel unlimited time station at Albuquerque is also at issue in the KOB 
proceeding “/ 

72. The Commission cannot properly anticipate in the instant pro- 
ceeding the decision it will reach in the KOB adjudicatory proceeding. 
We note, however, for the purposes of the instant rule making proceed- 
ing, that the assignment of KOB to either 770 kc or 1030 ke would be 
fully consistent with the general scheme of reallocations proposed here- 
in. As stated above, the use of 1030 kc, which is a Class I-B channel, 
is permitted under the present rules. Alternatively, the use of 770 kc 
for an unlimited time station at Albuquerque would help to implement 
the objectives of the scheme of reallocations proposed herein in a man- 
ner consistent with the action contemplated for the other Class I-A chan- 
nels, particularly those similarly situated in the northeastern portions 
of the United States. 

73. In these circumstances, taking into account the special prob- 
lems growing out of the history of the KOB proceeding, we go no further 
in the instant proceeding at this stage, than to note the desirability of as- 
signing a new Class I station on 770 kc in a western state where the need 
is greatest for such a new assignment, and where it would be sufficiently 
removed from New York to minimize loss of service from directionaliz- 
ing the present New York station. We leave for determination in the KOB 
adjudicatory proceeding the question whether KOB should be licensed to 
operate unlimited time at Albuquerque on 770 kc or on 1030 kc, and un- 
der what conditions. Should it be decided in the KOB proceeding that it 
would be preferable to license KOB for unlimited time operation on 1030 


ke, it would then be appropriate, and consistent with the reallocations 
proposed herein, to make 770 kc available for assignment in some other 


western city, and we herein propose to do so in that eventuality. Con- 
versely, if 770 kc were selected for Albuquerque, 1030 ke remains 
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available under the existing rules for a similar Class I assignment else- 


where. 


a eS | 
KOB is presently operating unlimited time on 770 kc under special 
authority. 
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74, The assignment of Class I unlimited time stations to 660 kc, 
770 kc, 880 kc, 1100 kc, and 1180 kc would necessarily have to be defer- 
red until a determination has been made of the precise location and spe- 
cific operating conditions of both the new and existing Class I stations 
on each of these channels. Until this is done it would not be possible to 
determine precisely what Class II stations and what mode of operation 
would ensure the requisite protection to the dominant Class I stations 
on these channels. This proposal contemplates, however, that when the 
precise location of the new Class I stations and specific operating con- 
ditions of both the new and existing Class I stations are determined, ap- 
plications would at that stage be accepted for Class II unlimited time 
stations on these five channels. | 

75. With respect to the assignment of Class II stations to 670 ke, 
720 kc, 780 kc, 890 kc, 1020 kc, 1120 ke, and 1210 ke, we find that di- 
rectionalization of the eastern station to the extent necessary to estab- 
lish a useful skywave service in the west would be at the sacrifice of 
primary coverage in eastern areas where there is a definite deficiency 
of primary service. We thus find it appropriate to require protection 
of the extended primary coverage now given by the existing stations in- 
volved. It follows that the western usage must be confined to Class II 
assignments, i.e., stations providing protection to the eastern Class I 
station, and at the same time subjected to interference from the Class 
I stations to the extent of eliminating skywave coverage. | Such duplicate 
operation is consistent with our objective only if it results in the addi- 
tion of primary service to areas where such service is deficient or lack- 
ing entirely. Accordingly it is our purpose to elicit ous proposals 
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concerning possible station assignments which would supply primary 
service to areas not now receiving such service. If there are indica- 
tions of potential station assignments of this nature, Commission rules 
would be appropriately amended to make these channels available for 
that express purpose. If, in this proceeding or under the anticipated 
rule change applications consistent with these tenets are not forthcom- 
ing, the channels in question would be the subject of further considera- 
tion. 

76. The processing of applications for new and expanded daytime 
facilities on the twelve Class I-A channels in question should be defer- 
red until reasonable opportunity has been provided for the assignment 
of unlimited time Class II stations on these channels. It is not possible 
at this time to anticipate with exactitude the date when it will be appro- 


priate to permit the assignment of new daytime Class II stations on these 


channels. Such action would, accordingly, be deferred until a later stage 
when the pattern of new Class II unlimited time assignments on these 
channels has become sufficiently crystallized to insure that the assign- 
ments of new daytime stations would 
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not unreasonably block opportunities for the assignment of Class II un- 
limited time stations meeting the above-stated requirements. 

77. Owing to the fact that we have decided to maintain the status 
quo on the twelve other Class I-A frequencies on which the possible con- 
sideration of higher power is being reserved until later, i.e., 640 kc, 
650 kc, 700 ke, 750 kc, 760 kc, 820 ke, 830 kc, 840 kc, 870 kc, 1040 ke, 
1160 kc, and 1200 kc, it will not be appropriate, pending such action, 
to clutter those frequencies with daytime assignments which would tend 
to prejudice such consideration as it may later be desirable to give to 
proposals for increased power. 

78. Any interested party who is of the opinion that the proposals 
set out in Paragraphs 55 and 68 to 77 of this Notice should not be adopted, 
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or should not be adopted in the form set forth herein, may file with the 
Commission on or before July 15, 1958, a written statement or brief 
setting forth his comments, together with supporting data. Comments 
and data in support of the proposed amendment may also be filed on or 
before the same date. Comments or briefs in reply to the original com- 
ments may be filed within 45 days from the last day for filing said orig- 
inal comments. No additional comments may be filed unless (1) specific- 
ally requested by the Commission or (2) good cause for the filing of such 
additional comments is established. 
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79. In accordance with the provisions of Section 1.54 of the Com- 
mission's Rules and Regulations, an original and 14 copies of all state- 
ments, briefs or comments shall be furnished the Commission. 
80. Authority for the adoption of amendments to the rules embody- 
ing the proposals set out herein is contained in Sections 4 (i), 301, 303 (a), 
(b), (c), (d), (£) and (r) and 316 (a) of the Communications! Act of 1934, as 


amended. 


Disposition of Recent Pleadings 


81. Pursuant to the foregoing, IT IS ORDERED, That the petition 
filed by the Clear Channel Broadcasting Service on November 16, 1956, 
IS GRANTED to the extent consistent with the further rule making initiated 
herein and IS DENIED in all other respects. IT IS ORDERED FURTHER, 
That the petition filed in this proceeding by Albuquerque ‘Broadcasting 
Company on December 28, 1956, referred to in paragraph 29, IS DENIED. 
82. One other group of recent pleadings not previously referred 
to herein requires disposition. On December 19, 1957, Everett L. Dil- 
lard, trading as Commercial Radio Equipment Co., licensee of WDON, a 
Class II daytime station operating on Class I-B Channel 1540 kc witha 
power of 250 watts, filed a petition (bearing Dockets Nos. 6741 and 8333) 
requesting that the Commission institute proceedings to amend the rules 
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so as to delete 1540 kc from Section 3.25 of the rules, thereby terminat- 
ing the present classification of this frequency as a Class I-B channel. 
The petition also requested that Station KXEL, now assigned to Water- 
loo, Iowa as a Class I-B station on 1540 kc, be reclassified as a Class 
II station, pursuant to Section 3.182 (4) (b) of the rules concerning auto- 
matic reclassification of standard broadcast stations. (A grant of the 
above-requested amendment to Section 3.25 would invoke the same re- 
classification of KXEL to Class II status, although on other grounds). 
The petition requested finally, that these actions be considered separate- 
ly from the instant Clear Channel proceeding and the Daytime Skywave 
proceeding (Docket No. 8333). Comments supporting this petition were 


filed on April 3 and April 8, 1958, respectively, by La Porte Broadcast- 


ing Co., Inc., licensee of WLOI, a Class II daytime station operating on 

1540 kc assigned to La Porte, Indiana, and Dalworth Broadcasting Com- 
pany, Inc., licensee of KCUL, a Class II unlimited time station assigned 
to Fort Worth, Texas. 

83. For reasons discussed in paragraph 47 hereof, we found, on 
the basis of this record, that it would be undesirable to make any gen- 
eral reallocation of ‘the Class I-B channels. The WDON petition raises 
questions arising out of special circumstances affecting 1540 ke in par- 
ticular. For this reason, it is appropriate to deal with that petition sep- 
arately, and not within the context of this proceeding, which is concerned 
with broader aspects of clear channel reallocation. We do not, there- 
fore, rule on the foregoing petition herein, but will consider and decide 
it separately, with due regard for the broad policy decisions reached in 
the instant proceeding. 


FEDERAL COMMUNICATIONS COMMISSION 


Mary Jane Morris 
Secretary 


Adopted: April 15, 1958 


Released: April 15, 1958 


ee 
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COMMENTS AND EXCEPTIONS BY | 
WESTINGHOUSE BROADCASTING COMPANY, INC. 

Comes now Westinghouse Broadcasting Company, Inc., by its at- 
torney, John W. Steen, and herewith submits its comments pursuant to 
the Public Notice of Proposed Rule Making released April 15, 1958. 
Westinghouse Broadcasting Company, Inc. (hereinafter called "W BC") 
is the licensee of Station KYW, 1100 kc, Cleveland, Ohio, Station KDKA, 
1020 ke, Pittsburgh, Pennsylvania, and Station WBZ, 1030 kc, Boston, 
Massachusetts. These stations are the only ones operating full time on 


these frequencies. In the referenced Notice, the Commission proposed 

to assign an additional Class I station to the frequency 1100 ke for loca- 
tion in Arizona and additional Class II stations to the frequency 1020 ke 

[8 55(a) and (b) J. : 
| 
[143] ! 
The Notice [8 71-72-73] describes the long- -pending adjudicatory pro- 


ceeding at Dockets Nos. 6584 and 6585 involving KOB, WABC, and WBZ, 


and suggests, in the alternative, uses of the frequencies 770 ke and 1030 


ke. WBC, therefore, is a party in interest. 
1. The Commission finds that: 

"The essential question in this proceeding is whether and in 
what manner it may be desirable to amend the rules govern- 
ing the use of standard broadcast frequencies sealant as 
‘clear channels'’." : 

The first and most important question which the Commission must de- 
termine in connection with its study of clear channels is the part they 
will play in national defense communications in the event: ‘of a sudden 
attack by a foreign power. Certain basic facts may be controlling inso- 
far as the public interest in preserving clear channels for disaster com- 
munications purposes is concerned. More than 50 percent of the land 
area of the United States containing about 12 percent of the population is 
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dependent upon skywave service which is available only through clear 
channel stations. The 40,000,000 automobile radios and the 11,500,000 
portable radio 


The uncertainties expressed in these paragraphs have been elim- 
inated by the release of the Commission's instructions to its staff to 
prepare a final decision placing KOB on 770 ke. 
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receivers, not requiring a central source of power, will prove to be a 
communication asset of unlimited value in the hands of the American 
public, particularly in major metropolitan areas (which are most vul- 
nerable to attack) if skywave service from distant points remains avail- 
able. Such dependence by the public is an annually recurring experience 
in times of hurricanes, tornadoes, and floods and, of course, would as- 
sume critical proportions in the event of war. WBC Stations have many 
times played an important role in wide area communication service dur- 


ing times of disasters and, to be always ready to render such service, 


maintain emergency stand-by power sources independent of the local 
utilities. WBC respectfully submits, particularly in light of current 


world tensions, that the Commission first study and evaluate the im- 
portance of clear channel stations and their function in a disaster com- 
munications service before any attempt is made in these proceedings 
to determine whether or not, in day-to-day living, their value is now of 
sufficiently less importance than heretofore that they can be broken down 
in some manner. 

2. WBC agrees with the Commission that much of the 1947 evi- 
dence “owing to the lapse of ten years and the substantial changes in 
the interim, has little present value" and regrets that the time limit for 
filing comments has not permitted the completion of new 
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[145] 
engineering studies to the depth of detail that were produced by the Com- 
mission and the Industry at the hearings in 1946 and 1947 through the 
work of the four Government-Industry Committees established in March 
and April of 1945. However, WBC has undertaken, within the time al- 
lowed, some very limited engineering studies and submits these initial 


comments on the basic aims outlined by the Commission sn the current 
Notice and on the implementation thereof by the proposed treatment of 
specific frequencies listed in 1 54, 55(a) and (b) and 73. The WEC stud- 
ies are continuing and, therefore, the right is reserved to supplement, 
modify or alter the position taken herein in the event that the final stud- 


ies of WBC engineers and/or the information supplied by other parties 


to these proceedings, dictate. | 

3. Certain basic problems (assuming the Commission first finds 
that the communication needs of national defense are not controlling) 
will require information not presently available as a condition precedent 
to a sound solution to the problem of how to best use the clear channels 
in the public interest. Furthermore, certain conflicts between the an- 
nounced aims and the proposed implementation of those aims appearing 
in the Further Notice of Proposed Rule Making must be eliminated by 
Commission decision prior to making a detailed finding of wherein lies 


the public interest. | 


[146] 

Such material can be obtained and WBC firmly believes that the Com- 
mission will find an Industry cooperative response equal to that demon- 
strated in 1945, 1946 and 1947 in the event it elects to again form ap- 
propriate Government-Industry Committees and charge them with mak- 
ing such a study. WBC believes modernization of the record is required 
by due process and will cooperate with such a committee. 

4. As recognized by the Commission in the Notice, and by the In- 
dustry, the volumes of engineering studies compiled by the Government- 
Industry Committees prior to the hearings in 1946 and 1947 are now 
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substantially outdated by changes in the interval. Basic in these changes 
is an increase in the total number of stations from 900 to over 3300. 
This growth, among other things, changes the record statistics insofar 
as they dealt with populations in smaller PORES as then "under- 
served” but now served by a local station. Modernizing this record 
information is a condition precedent to a determination of the public in- 
terest since, aside from the statutory requirements of § 307(b), "public 
interest" can only be defined in terms of people. Although a current 
engineering study may again show that 


Local stations furnish only limited primary service and do not fur- 
nish skywave service. 
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50 percent of the land area of the United States containing about 12 per- 
cent of the population is dependent upon skywave service only, neverthe - 
less a basic determination preceding any destruction of existing skywave 
service, no matter how small the degree, necessitates a comparison be- 
tween the number of people that will lose service and the number of peo- 
ple that will gain service, which comparison is equal to, if not greater 


importance than, a consideration of the land areas lost and gained. 


5. A basic policy consideration facing the Commission and the In- 
dustry is set forth in 1 41 of the Notice: 

"There appear to be severe limits on the possibilities for reducing 
white areas by creating new groundwave coverage from new or 
expanded standard broadcast stations and it follows that improve- 
ment of service throughout most of the existing white areas must 
be provided, if at all, by new or improved skywave service." 

However, the proposed Notice, in seeking a solution to the problem so 
clearly stated, appears to create an irreconcilable conflict. In 1 54, 
the Commission's Notice sets aside twelve channels as reserved for 
possible future use by stations operating with 750 kw of power on the 
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theory that "the optimum improvement of service is achievable by a 
judicious combination of higher power and duplication of the Class I-A 
clear channels." The Notice proposes, however, that the | 
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Commission will not at this time make such a decision. We, therefore, 


assume that for the foreseeable future these twelve Class I-A stations 


will continue to furnish only their existing 50 kw grade of skywave serv- 
ice. 

6. The Commission correctly concludes that "the question of 
higher power needs careful reconsideration in the light of present day 
issues" and "that the drastic changes which have occurred in the Broad- 
casting Industry may have a very substantial bearing on other, non-tech- 
nical considerations affecting the use of higher-power for Class I-A 
clear channel stations." WBC cannot agree, however, with the Commis- 
sion's conclusion that this question can be set to one side and consider - 
ed at a later date while proceeding now with the determination of the 
best method to break down the remaining twelve channels. To do so will 
not assist the Commission in reaching a sound conclusion in the public 
interest of the basic problem "that the optimum improvement of service 
is achievable by a judicious combination" of 750 kw of power for some 
and duplication of other clear channels. If there be any solution to the 
problem in such a combination, it is impossible to sever the problem 
and delay the solution of the major portion thereof because, to do so, 
makes the wisdom of the solution of the remaining portion totally de- 
pendent upon, at a later date, the nature of the solution of the first half 
of the combination. | 
[149] 

7. In 155, the Notice proposes to take the remaining twelve Class 
I-A clear channels and substantially reduce their skywave service now 
being rendered by either (a) placing additional Class I- B's on these 
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frequencies (five), or (b) adding additional Class II stations (seven). 
Therefore, at the conclusion of the present proceedings, assuming the 
rules are adopted as proposed, the public would find that the Commis- 
sion had reduced the present skywave service of half of the present 
clear channel stations but had not, to compensate for that loss, pro- 
vided a superior skywave service on the remaining twelve channels. 
And, of even more serious consequence, the public in the underserved 
areas may find this loss to be permanent in the event that the Commis- 
sion, as a result of jts later consideration of the use of 750 kw of power, 
decides, for non-engineering reasons, not to authorize such operation. 
Further, the existing Senate resolution opposing power above 50 kw may 
require modification in order to prevent the loss of skywave service be- 
ing permanent. Such a risk would not be in the public interest and for 
that reason WBC is opposed to considering only half of the problem. 

8. Preliminary Westinghouse engineering studies indicate that if 


the Commission, inf 55, is seeking a compromise between additional 


skywave service and additional primary service, it is 
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questionable that the proposal will make any substantial contribution of 
new primary services in the present nighttime white areas. The Com- 
mission finds [1 38] that the old record shows about one-half the land 
area without nighttime primaryservices and adds "The increment, mean- 
while, of nearly 2,000 additional standard broadcast stations appears to 
have reduced the nighttime white areas only to a minor extent." Of the 
‘nearly 2,000 additional standard broadcast stations", WBC finds that 
some 770 are full-time assignments. Under the present proposal ap- 
proximately one-tenth as many might be assigned as new, unlimited 
Class II stations. Prior to doing so, however, the Commission will need 
assurance that the additional 77 stations can reduce the nighttime white 
areas to a significant extent, especially in light of its current finding that 
“ the 770 stations reduced it "only to a minor extent". 
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9. Attached hereto in the engineering statement is a tabulation of 
communities west of the Mississippi River, with populations for each, 
in which there are located daytime radio facilities only and which have 
no nighttime service of local origin. In light of the Commission's state- 
ment [1 60] that the new Class II assignments would be located where 
they could place a first primary service in white areas, it will be gen- 


erally conceded that these towns are the only ones where 
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full-time facilities might be assigned. WBC recognizes that "there are 
still large areas of the continental United States which have no radio 
service during the day and no primary radio service at night", but the 
attached tabulation of communities raises a serious question of the 
ability of any of these communities to support a full- time station. Con- 
sequently, WBC believes that, prior to creating the proposed losses of 
service in order to make the proposed allocations, a study must be made 
to determine that the proposed gains would be more in the public interest 


10. Although the additional I-B's on the five frequencies listed at 


than the proposed losses of service. 


{ 55(a) would produce five new sources of skywave service, it is doubt- 
ful that the total added service, when netted against the loss suffered by 
the existing stations which would be required to directionalize, will re- 
sult in an overall gain in skywave service rendered by these channels. 
Such a conclusion can only be based upon studies not presently available 
to WBC but which could be made for all channels involved by an Industry- 
Government Committee. 
11. In addition to the net loss of skywave service which will re- 
sult at the conclusion of the present proceedings, of the five stations 
proposed in 1 55(a) as required to install directional antenna, and the 
treatment of 1030 ke suggested in 1 73, WBC preliminary engineering 
studies hereto attached indicate that in one case there will bea 
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substantial loss of the only primary service being rendered to a densely 
populated area and ih at least one other case will result in a loss of one 


out of only two primary services presently available. WBZ, Boston, 


Massachusetts, (operating on 1030 kc, proposed in 1 73 as available for 
a Class I assignment elsewhere) furnishes the only primary service to 
an area of 4,579 square miles having a population of 219,773. KYW, 
Cleveland, Ohio, (operating on 1100 kc), is furnishing the only primary 
service to an area of 1,460 square miles and a population of 114,198 and 
one of only two such services to an area of 5,325 square miles and a 
population of 279,954. Engineering studies of the other proposed chan- 
nels may indicate similar losses of the only or a limited number of ex- 
isting primary- services but time has not permitted completion. WBC 
believes this information as to all channels is a prerequisite to due proc- 
ess in these proceedings and that the present record is too "stale” to 
support any finding on this issue. 

12. The proposed Notice [1 55] indicates that the Commission is 
seeking the creation of improved skywave service in areas where those 
services are now most deficient by the use of 750 kw power where such 
power will not cause excessive interference to other U. S. or foreign 
stations. The implementation of this policy, as proposed 
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in 1 54, however, raises questions requiring further study: 

A. Five of the twelve frequencies reserved for possible future 
super-power are located in the eastern part of the United States 
and many of them are located within a few hundred miles of each 
other. Will the clustering of these stations at these particular lo- 
cations necessarily result in the most efficient use of the frequen- 
cies if the basic purpose is to create improved skywave service 
to the underserved areas of the west? Will not these stations so 
located (two'to three sun hours east of the underserved area) be 


is [154] 


required to operate almost twenty-four hours per day to give sky- 
wave service? 


B. The proposed Notice, in dealing with the possibility of 
future operations at 750 kw, does not indicate whether or not such 
stations will be required to use an antenna which will maximize 
skywave radiation [1 46]. Would not the most effective use of 750 
kw power to reduce "white areas” be to utilize antenna designs 
that will maintain the present 50 kw groundwave service and di- 
rect all of the increase in power into skywave signal? 


C. A750 kw powered station will involve an 
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initial capital outlay of over one -half million dollars and an in- 


creased annual operating expense of more than one’ quarter mil- 


lion dollars. Is such an operation economically feasible at the 


present time? 
13. In 1 58 the Commission states: 


"In formulating the proposals outlined for the twelve channels 
covered in #55, under which five of the existing Class I-A sta- 
tions would be required to directionalize, while seven would con- 
tinue to operate as at present, we have taken into account the fol- 

lowing factors: (underscore added) | 

"(a) possible gains in skywave and primary service in need- 
ful areas in the west; 

'"(b) resultant losses of service caused by directionalizing 
existing Class I-A stations; | 

"(c) the extent of other services available in areas lost to 
existing stations through directionalization; 

(a) service gains obtainable through TeSeas Ie of 

' existing stations; | 
"(e) resultant interference to existing U.S. co-channel and 


adjacent channel stations; 
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"(f) requisite protection to foreign stations." 
WEC assumes the Commission is referring here to the information in 
the record of this Docket introduced at the hearings in 1946 and 1947. 
WBC has not been able, in the time permitted, to obtain current 
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information on these issues as to the frequencies on which it is licensed 
to operate stations and respectfully submits that the evidence in the rec- 
ord of this Docket is not adequate to support any present findings or con- 
clusions in light of the changes that have taken place in the intervening 
ten years since the record information was first gathered. WBC com- 
ments as to 1030 ke are set out below but we are unable to specifically 
comment as to either 1020 kc (KDKA) or 1100 ke (KYW) concerning the 
possible gains or losses in skywave Or primary service in the east or 
at the location of the new stations as suggested in issues (a) through (da) 
in 1 58 above quoted. In the absence of such information, WBC does not 


pelieve that it would be in the public interest, or due process to exist- 


ing licensees, for the Commission to enter an order requiring WEC to 
directionalize 1100 ke or an order permitting additional Class I stations 
to operate on 1020 kc. Such information could be obtained by 2 Govern- 
ment-Industry Committee for all channels involved by bringing up to 
date the evidence obtained in 1945 and, as stated above, WEC will co- 
operate with such a committee. 

14. Within the period of time allowed to file these comments, WBC 
has not been able to complete its engineering studies of the 
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complex problems raised by the Notice of Proposed Further Rule Mak- 
ing. Consequently, these initial comments are based upon studies, which 
although limited, indicate the existence of the problems above discussed 
and the necessity for procurement of additional information prior to 
reaching a final conclusion of wherein lies the public interest. The WBC 
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studies are continuing and will include a study of the comments filed by 
other parties in these proceedings. Should this continuing | \study indicate 
to WBC that the public interest would be better served by making some 
specific changes in the present rules covering the use of clear channel 
frequencies, WBC will file reply comments (or petition the Commission 
for leave to file supplemental comments) in which WBC will propose 
such changes of these rules as to it, after further study, may then seem 
appropriate. | 


EXCEPTIONS RE 1030 KC 


15. The Commission's discussion of the KOB case in the Notice 
of Proposed Rule Making [1 71-72- 73] includes the following statements: 
"Under § 3.25(b) of the present rules, the assignment of a co-chan- 
nel, unlimited time station is permissible on 1030 Ke. Thus, a 


decision in the above referenced adjudicatory proceeding to as- 


sign KOB to that channel would not require reclassification of 


1030 ke. .. .” 
| 
| 
[157] 
"As stated above, the use of 1030 kc, which is a Class I-B channel, 


is permitted under the present rules. .. ." 


"Conversely, if 770 kc were selected for Albuquerque, 1030 ke re- 
mains available under the existing rules for a similar Class I as- 
signment elsewhere." | 

WEC takes exception to the above quoted statements and directs the 


Commission's attention to the fact that the said classification of 1030 ke 
as a Class I-B channel under § 3. 25(b) of the present rules is subject 

to an outstanding protest by WEC; that WBC has never been granted the 
hearing on its protest as required by statute; and therefore the said 
classification of 1030 kc under this Section has not been: finalized. West- 
inghouse also asserts that the status as a Class I-A unduplicated station 
which WBZ has enjoyed at all times since 1928 Ree for a few months 
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in 1941) cannot be modified so as to permit the simultaneous operation 
of any station on the same frequency as WBZ without first affording WBC 
the hearing required by $316 of the Communications Act, which hearing 
it has requested, has not waived, and has not received. [Federal Com- 
munications Commission vs. National Broadcasting Company, Inc (KOA), 
319 U.S. 239 (1943)]. That position is supported by the recent pronounce- 
ment of the Commission that: 
| | it would not be lawful for KOB to operate in accordance with 
its license on 1030 kc, with the 
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power authorized in such license, in view of the fact that such 

operation would cause substantial interference to Station WBZ 

and Station WBZ has never been afforded an hearing to deter- 
mine whether such operation would serve the public interest." 

(underscore added) (Letter from the Commission to KOB, No- 

vember 9, 1956, Public Notice 38480, Report No. 2944). 

17. Therefore, for the reasons above expressed, supplemented 
by the additional facts presented to the Commission in the KOB case 
(Dockets Nos. 6584 and 6585) and incorporated herein by reference, 
Westinghouse Broadcasting Company, Inc., licensee of WBZ, Boston, 
Massachusetts, 1030 kc, respectfully submits that no additional full- 
time stations may be assigned to operate on 1030 ke until WBC has been 
granted the hearing required by the Act on its outstanding protest to the 


proposed reclassification of the frequency. 


Respectfully submitted, 


WESTINGHOUSE BROADCASTING 
COMPANY, INC. 


/s/ John W. Steen 
Its Attorney 
August 11, 1958 
40 Wall Street 
New York 5, New York 


—__ 
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VANDIVERE AND COHEN 


Consulting Electronic Engineers 
Washington, D. C. 


SS Se a ee 


ENGINEERING EXHIBIT SUPPORTING COMMENTS 
BY WESTINGHOUSE BROADCASTING COMPANY 
IN THE MATTER OF FURTHER PROPOSED © 
RULE MAKING - DOCKET 6741 


Engineering Statement 
Summary 


In the Further Notice of Proposed Rule Making, Docket 6741, mimeo 
57,216, paragraph 55(a), it is proposed that a new Class I station be as- 
signed to Arizona to operate on 1100 ke with KYW, Cleveland, Ohio, and 
that both stations directionalize their operations so as to afford each 
other mutual protection. In the following, there is given a study of the 
other nighttime primary services available in the area that would lose 
service from KYW as a result of such operation. ! 

In paragraph 55(b) of the same Further Notice, it is proposed that 
KDKA, 1020 ke, Pittsburgh, Pennsylvania, continue its present operation 
but that unlimited-time Class II stations be assigned to uerste on this 
frequency in under-served areas. Although it is not possible at this 
point to evaluate or comment in detail upon probable gains and losses 
that would result from such an assignment plan, some general comments 
of an engineering nature are offered which tend toward an evaluation of 


the probable gains. | 
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Other Services in the Area That Would Lose 
Service from KYW by the 55(a) Proposal 


In the somewhat crescent-shaped general area shown in Figure 1, 
the western boundary is the KYW Type B nighttime contour for its 
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present operation. The eastern boundary is the KYW Type B contour 
with radiations westward suitable for the protection of a Class 1B sta- 
tion in Arizona, or the shore of Lake Erie, whichever may be control- 
ling. The general area is further subdivided by contours or portions 


of contours from other stations which divide the area into sub-areas 


having one service, two services, or three or more services, as indi- 
cated by the several kinds of cross-hatching. Regardless of the type 
of directional antenna used, the KYW Type B directional contour is 
rather precisely fixed at points generally westward by the permissible 
radiations toward the Arizona assignment. Such is not the case for 
points lying generally eastward, and the location of the Type B contour 
will depend upon the nature of the directional antenna assumed. Near 
the bottom of the figure, it will be noted that the Type B contour for the 
present operation does not intersect the Type B contour for directional 
operation, and an additional area of loss of service begins to be defined. 
This area has not been evaluated for other services, because it begins 
to enter the area of indefinite definition. 
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Figure 2 shows the analysis of populations and areas involved in 
Figure 1. A list of the stations contributing other services in Figure 
1 is given in Figure 3. 

It is conceivable that there might be some increase of service to 
the east of KYW as a result of directionalization; but the amount, if any, 
cannot be assessed until the characteristics of the directional antenna 
are fixed in detail and especially, whether high efficiency Franklin ele- 
ments might be used. 


Possible Improvement of Coverage of White Areas 
by the Assignment of New Class II Stations 

Before attempting to estimate the loss of skywave service that 
would result from the assignment of Class II stations to a clear chan- 
nel, it appears reasonable to make a rough estimate of the extent to 
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which improvements in white area coverage may be achieved by the as- 
signment of such Class II stations. In order to attempt this, one needs 
first of all an estimate of the "market" for such stations. A simple list 
of place names in white areas seems hardly appropriate, because many 
communities cannot provide the necessary economic support for a broad- 
cast station. A more practical list of white area communities to which 
Class II stations may be assigned is a list of such communities already 
having at least one daytime 
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facility. Figure 4 shows a list of communities west of the Mississippi 
River with daytime AM radio facilities only. Additional work would be 
necessary to segregate those communities which already have nighttime 
primary service so as to reduce the list to one of purely white area com- 
munities. Communities which are located within a metropolitan area 
have, however, already been deleted from the list on the assumption that 
such communities will have nighttime primary service. | 

For the 276 communities listed, the total population is 1,675,000. 
This results in an average population per community of 6,100; so, at 
this point, the typical "market" for a Class II white area station is a 
community of about 6,100 people. It is evident, however, that this aver- 
age is too large: For, although a great many data anda great deal of 
time would be required for a thorough editing of the list of Figure 4 to 
a list of purely white area communities, it is evident to casual inspec- 
tion that many of the communities would be dropped, that most of the 
larger communities would be dropped, and indeed that in some instances 
the entire listing for a state might be dropped. 

If we suppose the typical community to be of about 6, 000 popula- 
tion, it appears reasonable to suppose that only relatively low power 
and relatively simple directional antennas will be economically feasi- 


ble for the white area Class II stations. 
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If only relatively simple directional antennas are employed, then a like- 
ly number of Class II stations per channel is six or seven; thus we may 
arrive at an estimate of white area service gained per channel of about 
40,000 to 45,000 persons in towns plus a moderate increment from the 
immediately surrounding rural areas. It appears that this is approxi- 
mately the gain which is to be compared with the loss of skywave serv- 
ice which must accompany it. 

However rough the considerations above might be, it is believed 
that they are genuinely pertinent to the problem of present concern and 
that they tend to substantiate or illustrate the hypothesis that a consid- 
erable portion of U. S. population is so thinly spread that for engineer- 
ing-economic reasons it is virtually inaccessible to groundwave serv- 
ice at night. 

It is remarked in the Further Notice that the nearly 2,000 addi- 
tional standard broadcast stations assigned since approximately 1946 
have reduced the nighttime white areas only to a minor extent. Figure 
5 is a statistical tabulation of those stations of the nearly 2,000 which 
were authorized for nighttime operation. A total of 770 stations is ap- 
proximately 
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ten times the number of Class II stations presently proposed in the Fur- 
ther Notice. 
/s/ Edgar F. Vandivere, Jr. 
VANDIVERE and COHEN 


[JURAT the 7th day of August, 1958. ] 
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Figure 2 


ENGINEERING EXHIBIT SUPPORTING COMMENTS 
BY WESTINGHOUSE BROADCASTING COMPANY 
IN THE MATTER OF FURTHER PROPOSED 
RULE MAKING - DOCKET 6741 


Nighttime Primary Services Available in the Area 
That Would Lose Service from KYW for 


Assumed Operation Restricting Radiation Westward 


Populations and Areas 


Number of 
Primary Services m Population 


144,198 
279,954 


182,045 
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Figure 3 


ENGINEERING EXHIBIT SUPPORTING COMMENTS 

BY WESTINGHOUSE BROADCASTING COMPANY 
IN THE MATTER OF FURTHER PROPOSED 
RULE MAKING -- DOCKET 6741 


Nighttime Primary Services Available in the Area 
That Would Lose Service from KYW for | 


Assumed Operation Restricting Radiation Westward 
: 

List of Stations Considered | 

WLW Cincinnati, Ohio : 

WIR Detroit, Michigan 
WTVN Columbus, Ohio 
WMNI Columbus, Ohio 

Wwwd Detroit, Michigan 

WCAR Detroit, Michigan 

Lima, Ohio 

Columbus, Ohio 

Detroit, Michigan 


Dearborn, Michigan 
Detroit, Michigan 
Fostoria, Ohio 
Sandusky, Ohio 
Columbus, Ohio 
Toledo, Ohio 
Marion, Ohio 
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Figure 4 
Steet 1 of 7 


ENGINEERING EXHIBIT SUPPORTING COMMENTS 
BY WESTINGHOUSE BROADCASTING COMPANY 
IN THE MATTER OF FURTHER PROPOSED 
RULE MAKING - DOCKET 6741 


Communities West of Mississippi River 
With Daytime AM Radio Facilities Only 


Community eee State. Community Seen 
Casa Grande 4,181 Arkansas Marked Tree 2,878 
Holbrook 2,336 continued = Monticello 4,501 
Scottsdale 2,032 Morrilton 5,483 
Show Low 1,000 Newport 6,254 
Sierra Vista * Osceola 5,006 
Arkansas Benton = 6,277 Pocahontas 3,840 
Blytheville 16,234 Rogers 4,962 
Clarksville 4,343 Searcy 6,024 
Crossett 4,619 Siloam Springs 3,270 
De Queen 3,015 Walnut Ridge 3,106 
Fordyce 3,754 Warren 2,619 
Forrest City 7,607 California § Alturas 2,819 
Harrison 5,542 Apple Valley * 
Magnolia 6,918 Auburn 4,653 
Malvern 8,072 Avalon 1,506 
McGehee 3,854 Carmel 4,351 


* Population unknown 
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Communities West of Mississippi River | igure 4 
with Daytime AM Radio Facilities Only Sheet 2 of 7 


State Community Population State ni Pomitaiion 
California Coachella 2,755 5,415 
continued = Coalinga 5,539 | 22,898 
Gilroy 4,951 Atlantic 6,480 
Lodi 13,798 Charles City 10,309 
Madera 10,497 Cherokee 7,705 
Oxnard 21,567 Creston 8,317 
Palmdale 3,500 Denison 4,554 
Taft 3,707 Fairfield 7,299 
Wasco 5,592 Fort Madison 14,954 
Colorado Brighton 4,336 Grinnel 6,828 
Cortez 2,680 LeMars 5,844 
Glenwood Springs 2,412 Muscatine 19,041 
Golden 5,238 Newton 11,723 
Longmont 8,099 Oskaloosa 11,124 
Loveland 6,773 Storm Lake 6,954 
Rocky Ford 4,087 Waverly 5,124 
Walsenburg 5,596 Webster City 7,611 
Blackfoot 5,180 Chanute 10,109 
Kellogg 4,913 Colby | 3,859 
Rupert 3,098 Concordia 7,175 
Soda Springs 1,329 Eldorado 11,037 
Weiser 3,961 Fort Scott 10,335 
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Communities West of Mississippi River Figure 4 
with Daytime AM Radio Facilities Only Sheet 3 of 7 


State_ Community Piston State Community ponarton 
Kansas Goodland 4,690 Louisiana Leesville 4,670 
continued = independence 11,335 Continued = Mansfield 4,440 
Junction City 13,462 Marksville 3,635 
Levenworth 20,579 Morgan City 9,759 
Liberal | 7,134 Oakdale 5,598 
McPherson 8,689 Rayville 3,138 
Marysville 3,866 Springhill 3,383 
Newton 11,590 Sulphur 5,996 
Ottawa 10,081 Tallulah 7,758 
Parsons 14,750 Thibodaux 7,730 
Pratt 7,523 Ville Platte 6,633 
Russell 6,483 Vivian 2,426 
Louisiana Abbeville 9,338 White Castle 1,839 
Amite 2,804 Winnfield 5,629 
Covington 5,113 Winnsboro 3,655 
DeRidder 5,799 Albany 1,196 
Ferriday 3,847 Anoka 7,396 
Golden Meadow 2,820 Benson 3,398 
Haynesville 3,040 Brainerd 12,637 
Homer ' 4,749 Hutchinson 4,690 
Jonesville 1,954 Little Falls 6,717 
Lake Providence 4,123 Morris 3,811 
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Communities West of Mississippi River 


with Daytime AM Radio Facilities Only Sheet 4 of 7 


1950 1950 
State Community Population State Community Population 
| 


Minnesota New Ulm 9,348 Missouri Malden 3,396 

continued Northfield 7,487 Continued = Marshall 8,850 
Ortonville 2,577 Maryville 6,834 
Owatonna 10,191 Monett 4,771 
Pine City 1,937 Mountain Grove 3,106 
Pipestone 5,269 Neosho 5,790 
Red Wing 10,645 Osage Beach * 
St. Peter 7,754 St. Charles 14,314 
Stillwater 7,674 Thayer 1,639 
Worthington 7,923 Trenton 6,157 

Missouri Boonville 6,686 Union 2,917 
Branson 1,314 Warrenton 1,584 
Brookfield 5,810 Willow Springs 1,914 
Caruthersville 8,614 Dillon 3,268 
Charleston 5,501 Broken Bow 3,396 
Chillicothe 8,694 Columbus 8,884 
Clinton 6,075 Holdrege 4,381 
Dexter 4,624 Lexington 5,068 
Farmington 4,490 McCook 7,678 
Festus 5,199 Norfolk 11,335 
Fulton 10,052 Ogallala 3,456 
Kennett 8,685 York| 6,178 
Lexington 5,074 Fallon 2,400 


; Population Unknown 
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Communities West of Mississippi River Figure 4 
with Daytime AM Radio Facilities Only Sheet 5 of 7 


1950 1950 
State Community Population State Community Population 


New Mexico Deming 5,672 Oregon Hermiston 3,804 
Grants 2,251 continued = itIsboro 5,142 
Lovington 3,134 Prineville 3,233 
Socorro 4,334 SouthDakota Brookings 7,764 
Tularosa 1,642 Mobridge 3,753 
Blackwell 9,199 Pierre 5,715 
Claremore 5,494 Winner 3,252 
Clinton 7,555 Andrews 3,294 
Cushing 8,414 Athens 5,194 
Durant 10,541 Atlanta 3,782 
Frederick 5,467 Big Lakes 2,152 
Guymon 4,718 Bonham 7,049 
Henryetta 7,987 Breckenridge 6,610 
Hobart 5,380 Brenham 6,941 
Pauls Valley 6,896 Brownfield 6,161 
Poteau 4,776 Cameron 5,052 
Pryor 4,486 Carthage 4,750 
Stillwater 20,238 Center 4,323 
Tahlequah 4,750 Childress 7,619 
Vinita 5,518 Clarksville 4,353 
Dallas 4,793 Cleburne 12,955 
Forest Grove 4,343 Coleman 6,530 
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Communities West of Mississippi River | Figure 4 
with Daytime AM Radio Facilities Only | Sheet 6 of 7 


1950 1950 
State Community Population State Community Population 


Texas Colorado City 6,774 Texas Kenedy-Karnes 
continued continued City | 6,822 
Conroe 7,298 Kermit | 6,912 
Crockett 5,932 Killeen | 7,045 
Cuero 7,498 Kingsville 16,898 
Dalhart 5,918 Livingston 2,865 
Diboll 2,391 Marlin | 7,099 
Dumas 6,127 McKinney 10,560 
Eagle Pass 7,276 Mexia 6,627 
Eastland 3,626 Mineral Wells 7,801 
El Campo 6,237 Mission 10,765 
Falfurrias 6,712 Mt. Pleasant 6,342 
Floydada 3,210 Muleshoe 2,477 
Fort Stockton 4,444 New Braunfels 12,210 
Freeport 6,012 Pleasanton 2,913 
Gainesville 11,246 Post 3,141 
Gladewater 5,305 Quanah 4,589 
Graham 6,742 Rosenberg 6,210 
Hamilton 3,077 Rusk | 6,598 
Henderson 6,833 San Marcos 9,980 
Hereford 5,207 San Saba 3,400 
Hillsboro 8,363 Seguin 9,733 
Jasper 4,403 Seminole 3,479 
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Communities West of Mississippi River Figure 4 
with Daytime AM Radio Facilities Only Sheet 7 of 7 


1950 1950 
State Community Population State Community Population 


Texas Shamrock 3,322 Washington Camas 4,725 
continued Stephenville 7,155 Chehalis 5,639 
Taylor 9,071 Chelan 2,157 
Terrell 11,544 Colville 3,033 
Tulia 3,222 Edmonds 2,057 
Waxahachie 11,204 Ephrata 4,589 
Weatherford 8,093 Omak 3,791 
Brigham City 6,790 Prosser 2,636 
Centerville 1,262 Quincy 804 
Tooele 7,269 Shelton 5,045 
Vernal 2,845 Douglas 2,544 
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Figure 5 


ENGINEERING EXHIBIT SUPPORTING COMMENTS 
BY WESTINGHOUSE BROADCASTING COMPANY 
IN THE MATTER OF FURTHER PROPOSED 
RULE MAKING - DOCKET 6741 


Tabulation of Stations with Unlimited Operations 
Which Have Been Authorized Since 1946 * 


Nighttime Power Number of 
(kilowatts) Stations 
0.25 459 
0.5 82 
1.0 
5.0 
50.0 


Total 


* Data were tabulated from the latest edition (1957)of Broadcasting Yearbook 


75 
[176] 


GEORGE C. DAVIS 


ENGINEERING STATEMENT 
RE WHITE AREA WITHIN WBZ 
PRIMARY NIGHTTIME SERVICE AREA 
AUGUST 1958 


This engineering statement is prepared on behalf of Westinghouse 
Broadcasting Company, Inc., licensee of standard broadcast station WBZ, 
Boston, Massachusetts, concerning a study of the WBZ nighttime service 


area. 


Attached hereto is a map showing the measured interference-free 


0.5 mv/m primary nighttime area of WBZ. The areas which receive 
their only primary nighttime service from WBZ are shown in shaded 
form on this map. No other standard broadcast station provides inter- 
ference-free primary nighttime service to this area of 4, 579 square 
miles within which there is a population of 219,773. 


The population is based on the U. S. Census of 1950 with detailed 
attention to the distribution of population throughout minor civil divi- 
sions. The area was measured with a polar planimeter. 


The measured contour shown on the attached map was obtained 
from the engineering data in Stipulation No. 1 in Docket No. 6584 and 
6585. The other services are identical to those set forth in the exhibits 
on file in the same dockets with the exception that a new: ' study was made 
to include those nighttime services which have been added since July 1, 
1955, the cutoff date for the preparation of exhibits in Docket 6584 and 
Docket 6585. 
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[Engr. Stmt. -Geo. C. Davis (Cont'd) | 


The affiant states that he is the same Julius Cohen who prepared 
the aforementioned engineering exhibits in Dockets 6584 and 6585 on be- 
half of Westinghouse Broadcasting Company, Inc., and that he is a gradu- 
ate electrical engineer registered in the District of Columbia, a partner 
in the firm of George C. Davis, Consulting Engineers, Radio - Television, 
which firm is consultant for Westinghouse Broadcasting Company, Inc., 
that the above engineering statement was prepared by him or under his 
supervision and direction; and that his qualifications are a matter of rec- 


ord before the Federal Communications Commission. 


/s/ Julius Cohen 
Registration No. 1118 


City of Washington ) 
) 


District of Columbia ) 
Subscribed and sworn to before me this 7th day of August, 1958. 


/s/ Joan 8S. Rhodes 
Notary Public 
My Commission Expires 
February 28, 1962 


[Notarial Seal] 
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COMMENTS OF | 
WRATHER-ALVAREZ BROADCASTING INC. 

Comes now Wrather-Alvarez Broadcasting, Inc., licensee* 
of Standard Broadcast Station KFMB, San Diego, California, by its 
attorneys, and in response to the Commission's Further ‘Notice of 
Proposed Rule Making (FCC 57216) issued on April 15, 1958, in the 
above-captioned proceeding, respectfully submits its Comments, 
together with supporting data, upon the proposals set forth therein, 
as follows: 


I. Introduction -- Synopsis of Position of 
Wrather-Alvarez Broadcasting, Inc. 
1.. Wrather-Alvarez Broadcasting, Inc. (hereinafter sometimes 
called KFMB), is the licensee* of Standard Broadcast Station KFMB, 
a 
* Pursuant to Commission authorization (File No. BTC-2801), Wrather- 
Alvarez Broadcasting, Inc., became a wholly-owned subsidiary of 
Marietta Investment Corporation on August 5, 1958. An application for 
consent to the assignment of the licenses of Wrather-Alvarez 
Broadcasting, Inc., to Marietta Investment Corporation was filed on 
August 8, 1958, and is pending before the Commission. The engineering 
statement in support of these comments and attached hereto have been 
filed in the name of Marietta Investment Corporation as the prospective 
licensee of Station KFMB. 
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Class II station which operates on the 540 kc channel with 5,000 watts 
of power, unlimited time, using a directional antenna at night only, 

at San Diego, California. KFMB favors generally the broad purposes 
of the proposed rulemaking proceeding as affording the opportunity 
for new and expanded service by appropriate utilization of carefully- 
selected clear channels. The clear channel proceeding also offers 

a possible solution to the necessity for a substitution of service in 
the event that KFMB is forced to abandon the 540 kc channel pursuant 
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to the agreement between the United States and the United Mexican 
States executed on January 29, 1957, but never ratified by the United 
States Senate. 

2. KFMB presently serves a broad expanse of Southern 
California over an area of 18,342 square miles daytime, 884 square 
miles nighttime, including areas where few other primary services 
are available, on the 540 ke channel (a Canadian Class I-A clear 
channel), with existing opportunities for still more extensive service. 
Under the agreement with Mexico, the 540 ke channel would become 
a Mexican as well as a Canadian Class I-A clear channel, and operation 
by KFMB on the frequency would be absolutely precluded. KFMB 
vigorously opposes the ratification of the agreement as contrary to 
the best interests of the United States and of the public. In the event 
of ratification, KFMB is prepared to present its position respecting 
modification of its license at a full evidentiary hearing, pursuant to 
the provisions of Section 316 of the Communications Act of 
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1934, as amended, should its license be sought to be modified to 
specify operation on another frequency. 


3. Although a suggestion (not a requirement of the agreement) 
has been proffered that KFMB be required to shift operation to 550 kc, 
the practical utility of that allocation would be so grievously re stricted, 
reducing the area served daytime to 1,921 square miles and nighttime 


to 516 square miles, that implementation of that proposal would 
constitute not the substitution of a reasonably adequate facility, but 
the exaction of a severe penalty upon an innocent licensee and upon 
a vast audience which relies upon the public-spirited broadcast service 
which KFMB renders to the region. 

4. The “substitution” of the 550 kc for the 540 kc channel would, 
however, not only be neither just nor equitable if KFMB is to be 
required to abandon its present authorization, but it would also be 


a [ 1059] 
completely unnecessary. The proposed rule making in the Meer 
channel proceeding, properly modified, permits a solution which would 
provide a broadcast service to Southern California reasonably 
compensatory in nature to the present service of the station to its 
audience; which would further the purpose of this proceeding to bring 
radio broadcasting to unserved and under~ -served areas; and which 
would prevent a wasteful use of limited spectrum space. The engineering 
study of Hammett & Edison, consulting radio engineers, attached 
hereto, proposes the following two modifications of | 
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the Commission's proposals to provide additional broadcast service 
and to resolve the KFMB Mexican treaty problem with even-handed 
fairness: i 

(1) Assign unlimited time Class II stations on 760 ke in the 
West. Retain Station WJR, Detroit, at its present maximum 
50 kw power with protection afforded to its present 
secondary skywave service area. 

(2) Assign a Class I-B station on 1210 ke in the West. Require 
directional operation by both this station and Station WCAU, 
Philadelphia, for mutual protection. 

Having endeavored for a considerable period to reach a solution to the 


540 kc impasse which would be just and reasonable, KFMB submits 
its proposals herein in a spirit of flexibility and compromise. 


Il. The Proposed Displacement of 
KFMB from 540 kc 


5. International authority for the use of the 540 ke channel in 
the standard broadcast band is derived from the International Tele- 
communications Convention, Atlantic City (1947) and the annexed 
Radio Regulations, which provided in a footnote to Article 47 that the 
allocation of 540 kc to the broadcast band was to become effective 
January 1, 1949, in accordance with special arrangements to be agreed 
upon by interested countries. Notwithstanding this BOE and 
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despite the vigorous protests of the United States Government, the 
Government of Mexico permitted the establishment of Station XKEWA 
at San Luis, Potosi, S.L.P. operating on 
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540 ke with a power of 150,000 watts, unlimited time, utilizing a 


directional antenna system at night as a Class I-A station. 

6. Under the terms of the North American Regional Broadcast- 
ing Agreement (NARBA) of 1950, which has never been ratified by the 
United States Senate, the United States recognized the priority of 
Canada to 540 ke as a Class I-A Canadian clear channel, and Radio 
Station CBK at Watrous, Saskatchewan, was authorized by Canada to 
operate on the 540 ke frequency with a power of 50,000 watts and a non- 


directional antenna, unlimited time. Sulking over the pattern of 
agreement which was emerging at the third NARBA conference meeting 
held in Washington, D.C., between September 6 and November 15, 1950, 
motivated in large part by its refusal to recognize the doctrine of 
prior usage in supporting the continued use of radio frequencies, and 
its insistence upon non-reciprocal coverage protection for the signals 
of Mexican stations within the United States, the Mexican delegation 
formally withdrew from the conference on October 18, 1950. 

7. With the 540 kc channel assignment in this posture, the 
Commission invited applications to make effective utilization of the 
channel, and KFMB successfully made application (File No. BP-8716) 
for a construction permit to change its frequency from 550 kc, where 
it was then licensed to operate, to 540 kc, and to increase power from 
1,000 watts to 5,000 watts. By letter to KFMB dated December 23, 1953, 
the Commission recognized that the authorization for the operation of 
the Mexican Station 


oC [1061] 


[1061] 
XEWA was premature, and implicitly pledged its eH otey to protect the 
validity of the KFMB assignment, as follows: 
"This has reference to your application (Fite No. BP-8716) 


for a construction permit to change the frequency of station 
KFMB to 540 kilocycles and to increase power to five kilowatts 
which was granted by the Commission December 17, 1953. 


"In connection with the above-mentioned grant it is 
necessary, however, to call to your attention the fact that 
the Mexican Government in accordance with international pro- 
cedures has notifed a station, KEWA, San Luis, Potosi, 
S. L. P. operating on 540 kilocycles with a power 0 of 150 
kilowatts, unlimited time, utilizing a directional antenna 
system at night as a Class I-A station. In May, 1948, the 


United States Government objected to the premature assign- 


ment of the station and has not recognized its classification 
as aI-A station. [ Underlining supplied] 


"Under existing agreements, the grant of your application 
will now be notified to the Office of Inter-American Radio 
for transmission to other countries of the North American 


region. Itis probable that the Mexican Government will protest 
the KFMB assignment. The Commission, however, is cognizant 
of this possibility and believes that the validity of the KFMB 


assignment can be upheld." [ Underlining supplied] 
8. Thereafter, however, in order to obtain concessions which 


they believed desirable, representatives of the United States entered 
into an informal agreement in July, 1955, and executed a formal 
agreement on January 29, 1957, at Mexico City, with the United 
Mexican States, which if ratified by the United States Senate would 
abandon the present operation of KFMB on 540 kc. Annex I; SEaEaeTaee 
B 1 a (3), provides as follows: 
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(3) 540 kc/s-Assignments in the United States of 


America on this frequency: 

(a) shall be located outside the area; bounded on the 
north by the parallel 35°N and on the east by the meridian 
93°W; provided that no such assignments may be made within 
the United States of America south of the parallel 30°N, and 
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"(b) shall not place a signal intensity at any point within 
the United Mexican States in excess of 50 uV/m nighttime 

and 10 uV/m daytime." 

9. KFMB has vigorously opposed the ratification of the agree- 
ment with Mexico, 'as contrary to the best interests of the United States 
and of the public, pointing out a number of areas in which KFMB 
believes that the agreement is discriminatory, non-reciprocal, and 
unreasonable, in favor of the United Mexican States. With respect to 
the 540 kc channel, KFMB has pointed out, inter alia, that the proposed 
use by Mexico of the 540 kc channel is inconsistent with the NARBA of 
1950, likewise unratified by the United States Senate, which recognized 
Canadian Class I-A priority on the frequency; that a serious loss in 
service will be occasioned to the present KFMB audience; and that 
KFMB must suffer an economic burden if it is required to make any 
change of facilities. KFMB has not receded in its opposition. 

10. KFMB recognizes, of course, that this is not the proper 
forum in which to argue international broadcast policy and the public 
interest implications in the provisions of the agreement with the 
United Mexican States, which has been pending before the United 
States Senate Foreign Relations Committee for more than one and one- 
half years. It is perhaps not inappropriate to note, however, that a 
primary consideration in Senate Committee deliberations upon the 
treaty has been whether the terms of the agreement are basically 
fair in operation to a large body 
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of American broadcasters. Accordingly, the clear channel proceeding 
is a proper forum for bringing the problems of the Mexican treaty 
before the Commission insofar as it appears to offer a solution 
presaging a reasonable adjustment of difference among a interested 
parties. 


Ill. Public Interest Consideration in KFMB'd 
Proposals in This Proceeding 
11. Fortified by the Commission's assurance in its letter of 


December 23, 1953, that the Commission believed that the validity of 
the KFMB assignment could be upheld, strengthened by the refusal 

of the United States to recognize the "Sooner" claim of Station XEWA, 
and deeply responsive to its own obligations as a proadcast licensee, 
KFMB shifted operation to the 540 ke channel and improved its 
facilities to bring a new era in broadcast service to the entire booming 
region of Southern California south of the Tehachapi Mountains. The 
magnificent record of KFMB in discharging its public service 
responsibilities to its expanded audience, its distinguished position 

in its community, in the broad area that it serves, and in the broadcast 


industry, and its special continuing contributions to the national defense, 
is too well known to the Commission to be here labored. The 
identification of KFMB with responsible broadcasting = ‘Southern 
California is both complete and, but for the brooding omnipresence 
of the Mexican agreement, secure. 

12. On June 27, 1956, following a hearing Docket No. 11552, 


the Commission authorized a further expansion of KFMB's service 


area by 
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granting the application of KFBM for modification of its license from 
directional antenna day and night to directional antenna 2: at night only. 
During daytime hours, with a non-directional antenna, service is 
rendered on the 540 kc channel to a total of 1,773,739 a 
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86 
(1950 Census), including residents of areas where few other primary 
services are available. Reliable estimates show that Southern 
California has increased in population approximately 50% since 1950, 
so that KFMB is now servicing approximately 2,500,000 people 
exclusive of the Los Angeles area. No interference is received or 
caused to other stations except for very minor adjacent-channel inter- 
ference with Station KAFY along the coast of California near Santa 
Barbara. The KFMB service area blankets the entire area of Southern 
California south of the Tehachapi Mountains, including the Imperial 
Valley-Salton Sea area, KFMB ranking in wide-area coverage with 
such stations as KFI, KNX, and KBIG. 

13. During nighttime hours, KFMB operated with a directional 
antenna to protect the Canadian border, in accordance with the NARBA 
of 1950. The interference received from co-channel stations is quite 
low, resulting in an RSS limitation of 3.65 mv/m. During nighttime 
hours, 488,602 persons (1950 Census) reside within the interference- 


free contour. 


** This does not include the population of the Los Angeles area (1950 
Census population of the city 1,970,358, of the urbanized area 3,996,946), 
although KFMB's operation places a signal of 2.0mv/m or greater over 
all, or a very substantial portion of, the city and the urbanized area con- 
tiguous thereto. See Wrather-Alvarez Broadcasting, Inc. 13 RR 1284, 
1287 fn. 5 (1956). 
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14. Being a Canadian clear channel, the 540 kc channel provides 
no fundamental limitation on KFMB operating with up to 50,000 watts 
power, making possible still further improvement in service to meet 
the needs of the rapidly growing areas of San Diego and the Imperial 
Valley. During the past several years, KFMB has been engaged in 
making engineering studies and in a concentrated search for land for 
the construction of a transmitter plant which could provide greatly 
increased power and still better service by the station to an increasing 
audience. 
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15. This would all be changed by the Mexican agreement. 
Annex V of the Agreement between the United States and the United 
Mexican States provides for specific allocations, making reference to 
operation of a station at San Diego on 550 ke with 5,000 watts power, 
unlimited time, using a directional antenna. Note k thereto states: 
"Protection requirements for other stations to be based on previous 
operation on 550 kc."" By no means, however, would the agreement, 
if ratified, by these terms require that KFMB change its frequency 
to 550 kc, but rather is only permissive in nature, authorizing operation 
by a United States station within the limitations set forth. Although 
it may be readily conceded that nations may validly agree upon 
allocations in the use of the standard broadcast band, certainly it 
would be a curious, and indeed a startling, proposition, raising 
important questions of constitutional law, were it to be asserted that 


a foreign sovereignty by agreement may dictate the manner 
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in which this Government shall adjust its relations with its citizens 
within those segments of the broadcast band which are completely 
a matter of domestic jurisdiction and concern. | 

16. Section 316 of the Communications Act of 1934, as amended, 
while authorizing the modification of a station license if the provisions 
of any treaty ratified by the United States would thereby be more fully 
complied with, requires that reasonable opportunity shall be given to 
the licensee, upon request, to show cause by public hearing why such 
order of modification should not issue, with both the burden of pro- 
ceeding with the introduction of evidence and the burden of proof 
being placed by statute upon the Commission. The hearing requirements 
of Section 316(a), by their terms, apply to modifications resulting 
from a treaty. American Broadcastin Co. v. Federal Communications 

Commission (KOB case), 1951, 89 U.S. App. D.C. 298, 191 F.2d 492, 
499; cf. Federal Communications Commission v. National Broadcasting 


reqera eee ee 


Co. (KOA case), 1943, 319 U.S. 239, 245-246. Itis ae to 
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believe that the United States, in consummating an agreement granting 
certain rights to the United Mexican States, meant to barter away the 
right of KFMB to present its side of the case and give evidence. If 
KFMB may not show what substitute assignment would best serve the 
public interest because the result is a foregone conclusion, then it has 
been effectively deprived of statutory hearing rights. 

17. If the interests of the individual licensee is eventually to 
be sacrificed for what is believed to be the general good in securing 
the 
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ratification of a broadcast agreement with the Government of Mexico, 
then it is submitted that it is incumbent upon the Commission in the 
interests of fair play to seek to reduce that sacrifice to a minimal 
degree, and to provide an assignment which would tend to make the 
licensee whole again. While the grant of a license does not confer 


upon the licensee a vested right in the frequency, at the same time a 


broadcast authorization does bestow not only certain legal rights of 
due process upon the licensee but also certain practical benefits upon 
both the licensee and its prospective audience which should not be 
eroded or destroyed unless absolutely required by the circumstances. 
Here, if the 540 kc channel is to be severed from KFMB, then essential 
fairness in the treatment of citizens by their Government and the 
promotion of the public interest will happily coincide only by the 
substitution of a channel which will allow KFMB to continue to provide 
a comparable broadcast service to the people of Southern California, 
many of whom will not otherwise receive adequate service. 

18. Itis clear that a forced change from present operation to 
550 ke would be grossly inadequate. As noted in the attached engineer- 
ing statement, to operate within required limits on 550 kc, even with 
5,000 watts power, it would be necessary that KFMB suppress 
radiation to the north and to the east to low values substantially 
equivalent to operation with 1,000 watts. While greater radiation 
could be directed 
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to the south and west with 5,000 watts power, the Mexican orden is 
only 18 miles to the south and the Pacific Ocean only ten miles to the 
west. From the viewpoint of practical coverage, therefore, the 550 kc 
channel would be limited to serving only San Diego and the immediate 
vicinity, with the present wide-area coverage by KFMB of the Imperial 
Valley being reduced to negligible proportions because of the radiation 
limits imposed and the interference from other stations. | 

19. Similarly, there are no other frequencies available outside 
of the clear channel reservations to provide adequate substitute service. 
The growth of radio broadcasting in Southern California during the 
last decade has been so rapid that very few broadcast channels remain 
available to the new applicant. Local channels provide only unduly 
restricted service, and the regional channels offer no possibility of 
daytime coverage equivalent to KFMB's present operation. 

20. In throwing the clear channels open to rulemaking pro- 
posals, the Commission has provided a possible solu ution, in which the 


criterion of the public interest can serve as the supple instrument for 
proper adjustment for the increasing complexities of radio broadcasting. 
Cf. Federal Communications Commission v. Pottsville Broadcasting Co., 
1940, 309 U.S. 134, 137-138. Properly modified, as the Notice of 
Proposed Rule Making permits, a reasonably adequate substitute can be 
evolved which will further generally the purposes of the’ proceeding and 
also permit an equitable, flexible compromise in the individual case 

if KFMB 
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is required to surrender its present assignment because of a situation 


created by the Mexican agreement which was in no wise < its own 
making. 


[ 1069] = 


21. The attached engineering statement prepared by Hammett 
& Edison, consulting radio engineers, while representing extensive 
research, is so clear, brief, and pointed as neither to require nor 
permit summarization here. Having reviewed various alternative 
proposals to provide additional service to the public and to permit 
a fair resolution of the issues if KFMB is forced to abandon the 540 kc 
channel, they conclude that the most desirable solution is offered by 
the following two modifications of the Commission's proposals: 

(1) Assign unlimited time Class II stations on 760 ke in 
the West. Retain Station WJR, Detroit, at its present 
maximum 50 kw power with protection afforded to its 
present secondary skywave service area. 

(2) Assign a Class I-B station on 1210 kc in the West. Require 
directional operation by both this station and Station WCAU, 
Philadelphia, for mutual protection. 

22. The proposals have been carefully evolved. They are de- 


signed to promote not only private interest but the public good. They 
merit, it is submitted, the careful attention and consideration of 


the Commission. 
WRATHER-ALVAREZ BROADCASTING, INC. 
By: /s/ Vincent B. Welch 
/s/ Herbert E. Forrest 
WELCH, MOTT & MORGAN 
Its Attorneys 
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MARIETTA INVESTMENT CORPORATION | 


RADIO STATION KFMB 
540 KC, 5 KW, DA-N 
SAN DIEGO, CALIFORNIA 


COMMENTS ON CLEAR CHANNEL RULEMAKING PROPOSAL 
DOCKET NO. 6741 
| 
[1071] 


ENGINEERING STATEMENT OF 
ROBERT L. HAMMETT, CONSULTING RADIO ENGINEER 


The firm of Hammett & Edison, Consulting Radio’ Engineers, 
has been retained by Marietta Investment Corporation, licensee of 
Standard Broadcast Station KFMB, San Diego, California, to make 
engineering studies of the Further Notice of Proposed Rulemaking of 
the Federal Communications Commission, dated April 25, 1958, in 
Docket No. 6741. This firm has also been retained to prepare 
supporting data for comments being filed by Marietta Investment 
Corporation to the rulemaking proposal of the Federal Communications 
Commission. 


EXISTING OPERATION OF KFMB 
The primary interest of Marietta Investment Corporation in the 


re-allocation of Clear channels stems from a possible future require- 
ment to change the operating frequency of Station KFMB in San Diego. 
KFMB now operates as a Class I station on the 540 kc channel with 
5,000 watts of power, non-directional daytime, directional nighttime. 
The 540 kc channel was designated by the 1950 North American 
Regional Broadcasting Agreement as a Canadian Class I-A Clear 
Channel. KFMB is licensed to operate on this channel while providing 
nighttime protection to the Canadian border, pursuant to the Agreement. 
Operating on the 540 ke channel, KFMB provides extensive daytime 

and nighttime service to the southwestern corner of the United States. 
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As a result of negotiations between the United States and Mexico, 
subsequent to the NARBA agreement, a bilateral agreement was 
reached with Mexico on January 29, 1957, under which the use of the 
540 ke channel by Mexico for a Class I-A station was recognized. This 
agreement would require that KFMB discontinue its present licensed 
operation on the 540 ke channel. Although the Mexican agreement has 
not been ratified by the United States Senate, consideration has been 
given by the licensee to all possible alternate allocations for Station 
KFMB which would preserve the extensive service now being rendered. 
Figure 1 attached shows the existing service by KFMB, much of which 
occurs in areas having few other primary services available. 

COMMENTS ON FCC RULEMAKING PROPOSAL 

Marietta Investment Corporation favors the broad purposes of 
the proposed Rulemaking. The additional service which can be made 
available by duplication on carefully-selected Clear channels is 
believed to be in the public interest. Although most of the channels on 
which duplication is proposed by the Commission are unusable in the 
San Diego area for various reasons, a few of the Clear channels do 
offer possibilities for solution of the problems which would arise if 
KFMB should be forced to abandon the 540 ke channel. 


[1072] 
To provide additional service to the public and to alleviate the 
KFMB problem, the following two modifications of the Commission's 


proposal are desirable: 
1. Assign unlimited time Class II stations on 760 ke in the 

West. Retain Station WJR, Detroit, at its present 
maximum 50 kw power with protection afforded to its 
present secondary skywave service area. 
Assign a Class I-B station on 1210 kc in the West. Require 
directional operation by both this station and Station WCAU, 
Philadelphia, for mutual protection. 
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Consideration has been given to each of the suggested 
modifications of the FCC proposal. These studies are summarized 
| 


below: 

1. Assign unlimited time Class II stations in the West on 
760 kc. An inspection of the proposed Rulemaking shows that Detroit 
is the most easterly of the cities on which the Commission contemplates 
possible high-powered operation. As a consequence of its northeastern 
location, the additional service which might be rendered by Station WIR 
in Detroit, operating with 750 kw, would fall in regions already having 
adequate service. This is true not only toward the east but also toward 
the west. For example, if it be assumed that the secondary service of 
the Detroit station with 750 kw would extend approximately 1100 miles 
to the west, it can be seen that within this area there are located four 
Chicago Clear channel stations, plus Clear channel stations in 
Minneapolis, Des Moines, Dallas, and St. Louis. Also serving the 
same general western area, although farther than 1100 mniles from 
Detroit proper, is a station in Salt Lake City. The Minneapolis, 
Des Moines, Salt Lake City, and Dallas stations are all among those on 
which high-powered operation is contemplated by the Commission. 
Furthermore, the Commission's proposal would add new Clear channel 
stations in Montana, Wyoming, Arizona, and Idaho, all of which could 
provide service to portions of the area WJR would not serve if it were 
maintained at its present 50 kw. Retaining the present coverage of 
WIR, in lieu of a possible future increase, would not, therefore, 
significantly restrict the available secondary service. It is believed 
that the use of high power on the 760 ke channel would constitute a 
wasteful use of limited spectrum space, in that the service gains 
would be achieved principally in areas which are already well served 
at the cost of additional stations in the West and the foreclosing of 
the most reasonable solution of the allocation problem ' which would 
exist if KFMB should be forced to abandon the 540 kc channel. Figure 
2B illustrates how the existing secondary skywave coverage of WJIR 
would be protected by KFMB operating as a Class I station. 
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In the event that the Commission feels there is need for 
coverage in the Middle West from a high-powered eastern station, 
it would be possible to reserve action on the 1020 kc channel for 
possible operation of Station KDKA in Pittsburgh on high power. 

2. Assign a Class I-B station on 1210 kc in the West. The 
use of this channel to provide a new secondary skywave service in the 
West would clearly be in the public interest. The channel could be 
assigned to Montana in the event KFMB should be assigned 660 kc. 
Alternatively the 1210 ke channel could be used by KFMB or in some 
other western 
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area needing additional service. With regard to the effect of the 
necessary directionalization of Station WCAU, Figure 5B attached 
has been prepared to show the gains in service obtained by duplication 
on 1210 ke. Suitable directional antennas have been designed for 


Stations WCAU and KFMB. This map was prepared in accordance with 
the present Rules. Studies which have been made by the procedure 
outlined in Exhibit 109 of the Clear channel proceeding also show that 
the gains in the West clearly outweigh the losses in the East. The 

high atmospheric noise levels in the East restrict the secondary 


coverage obtainable. 

It can be seen that the secondary service now existing from 
Station WCAU falls almost entirely in areas which are well served. 
Considering only Clear channel stations, it has been determined that 
the following stations provide secondary service to all or portions of 
the area which would lose nighttime secondary service if WCAU were 
to directionalize to permit an additional Class 1 station in the West: 
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650 ke Nashville 840 ke Louisville 
670 Chicago 870 New Orleans 
700 Cincinnati 890 Chicago 

720 Chicago 1020 Pittsburgh 
750 Atlanta 1040 Des Moines 
760 Detroit 1100 Cleveland 
780 Chicago 1120 St. Louis 
820 Dallas 1180 Rochester 
830 Minneapolis 


An examination of the allocation proposed by the FCC shows 
that 1210 ke is the only Clear channel with an East Coast station which 
is not proposed for a 1-B station in the West. As set forth in 
Paragraph 56 of the proposed Rulemaking, stations located close to 
the northern and eastern poundaries offer the maximum opportunity 
for the assignment of additional unlimited co-channel en ioce in the 
western part of the country. 

POSSIBLE FUTURE OPERATION OF KFMB 

If KFMB should be required to abandon 540 kc, it would propose 
to operate as a Class I station on 760 kc, 50 kw, DA- N. _ Such an 
assignment would be the most satisfactory substitute for the present 


operation. Maps showing the coverage are attached as Ere ree 2A 
and 2B. 


In addition to 760 kc, but less desirable, are the following 
channels which could provide a reasonably satisfactory substitute for 
the service now being rendered by KFMB on 540 ke: 

1. Class I, 670 ke, 50 kw, DA-N. 

2. Class I-B, 660 kc, 50 kw, DA-N, with 1210 ks 50 kw, 

DA-N, assigned to Montana. 

3, Class I-B, 1210 kc, 50 kw, DA-N, with Station KSON, 
San Diego, reassigned to either 1250 ke or 550 ke. 
Class II, 890 kc, 50 kw, DA-N, with SEE ‘KBAB, El 
Cajon, re-assigned to 550 ke. 
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It is recognized that some of the above suggested solutions to 
the San Diego problem would require a waiver of the requirements of 
Section 3.37 of the FCC Rules or the re-allocation of other stations. 
On some frequencies, both re-allocation and waivers would be required. 
In the special circumstances existing here, such waivers appear to be 
in the public interest and would be acceptable to the licensee. However, 
from a technical standpoint, the present operation of KFMB on 540 ke 
is preferable to any alternative. 

In order to preserve the present daytime service being 
rendered to the relatively unserved area east of San Diego, it would 
be necessary that the daytime operation on any of the above channels 
be non-directional. Where this is at variance with the provisions of 
Section 1.351 of the FCC Rules, it is believed that a waiver would not 
be unappropriate for the Class IL operations here suggested because 
of the great distances separating San Diego and the dominant stations 
on each of the several channels. 

Studies which I have made show that no difficulty would be 
experienced in the construction and operation of a directional antenna 
to provide the desired protection to the secondary skywave service of 
the Class I stations now operating on each of the above listed channels. 
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COMPARISON OF ALTERNATIVES 
To illustrate the service which can be rendered by each of 
the several channels considered for Station KFMB, the attached maps 


have been prepared. The comparative coverages are as follows: 


Area 
Area Area | Served 
Served Served | Nighttime 

Operation Daytime Nighttime Secondary 


Existing 540 kc, 
5 kw, DA-N 18,342 sq mi 884 sqmi - - - 


Class II 760 ke, 
50 kw, DA-N 31,923 10,968 


Class II 670 kc, 
50 kw, DA-N 35,370 9,992 


Class IB 660 kc, | 
50 kw, DA-N 35,278 29,758 426,000sqmi 


Class IB 1210 kc, ! 
50 kw, DA-N 13,735 14,558 | 426,000 


Class IL 890 kc, 
50 kw, DA-N 21,766 6,701 


Class III 550 kc, 
1 kw, DA-N 1,921 516 


INADEQUACY OF 550 KC CHANNEL 

The 1957 Agreement between the United States and Mexico 
contemplates the operation of Station KFMB on the 550 ke channel with 
5 kilowatts of power and a directional antenna. The agreement states: 
'tprotection requirements for other stations to be based on previous 
operation on 550 kc/s." The previous operation was 1 kw, DA-1. To 
operate within these limits, KFMB would be required to ‘suppress 
radiation to the north and to the east to the low values formerly 
existing with the 1 kw operation. Only in the directions | south and west 
could greater radiation be directed with 5 kw of power. : To the south a 
distance of only 18 miles is the Mexican border and to the west a 
distance of only 10 miles is the Pacific Ocean. Therefore, even though 


the Mexican Agreement specifies 5 kw operation on 
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550 ke for KFMB, the actual service which can be rendered would not 
be significantly greater than that given with 1 kw on 550 ke prior to 
the change to 5 kw on 540 ke four years ago. 

A map, Figure 7, has been prepared to show the service which 
can be given on the 550 kc channel. From these maps and the above 
tabulation of area served, it is apparent that the 550 kc channel is not 
an adequate or even a reasonable substitute for the 540 kc channel. 

CONCLUSIONS 

As a result of the studies made, it is concluded that it would be 
in the public interest to adopt the subject rulemaking proposal of the 
Federal Communications Commission with the modifications listed 
above. It is concluded that, with these modifications, the adoption of 
the proposed rules would make possible a solution of the problem which 
would arise if KFMB should be forced to vacate the 540 kc channel. 


HAMMETT & EDISON 
Consulting Radio Engineers 


/s/ Robert L. Hammett 
August 12, 1958 
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AFFIDAVIT 


State of California ) 
) ss: 
County of San Mateo ) 


Robert L. Hammett, being first duly sworn upon oath, deposes 
and says: 

1. That he is a qualified engineer and a partner in the firm of 
Hammett & Edison, Consulting Radio Engineers, with offices located 
near the city of San Francisco, California, 
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2. That he graduated from Stanford University i 1942, 
received a Master of Arts Degree in Electrical Engineering from 
Stanford University in 1943, was a Research Associate at Radio 
Research Laboratory, Harvard University from 1943 through 1945, 
was a partner in the firm of A. Earl Cullum, Jr., Consulting Radio 
Engineers, Dallas, Texas, from 1946 through 1951, and has carried 


out a consulting practice in San Francisco since 1952, 


3. That the firm of Hammett & Edison, Consulting Radio 
Engineers, has been retained by Marietta Investment Corporation, 
licensee of Standard Broadcast Station KFMB, San Diego, California, 
to make engineering studies of the Further Notice of Proposed Rule- 
making of the Federal Communications Commission, dated April 25, 
1958, in Docket No. 6741, 


4, That he has carried out such engineering work and that 
the results thereof are attached hereto and form a part of this 


affidavit, and 


5. That the foregoing statement and the report regarding the 
aforementioned engineering work are true and correct of his own 
knowledge except such statements therein made on information and 
belief, and as to such statements he believes them to be true. 


/s/ Robert L. Hammett 


[JURAT - Dated August 12, 1958] 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D.C. 
In the Matter of ) 
Docket No. 6741 


) 
Clear Channel Broadcasting in ) 
the Standard Broadcast Band ) 


_ REPLY COMMENTS OF 
CLEAR CHANNEL BROADCASTING SERVICE (CCBS) 


Clear Channel Broadcasting Service (CCBS), by its attorneys, 
hereby files its comments in reply to the comments filed herein in 
response to the Further Notice of Proposed Rule Making released in the 
above-entitled proceeding on April 15, 1958. 

1. In response to the Commission's Further Notice of Proposed 
Rule Making released April 15, 1958, some 51 separate comments were 
filed. The instant reply comments will discuss the positions taken by 
the various parties * with respect to each of the broad questions posed 
by this proceeding. 

I. Is the Underlying Premise That Broadcast Service Is 


Seriously Inadequate and in Need of Improvement Still 
Valid Today? 


A. Present Validity of Engineering Evidence Contained in the Record. 
2. CCBS is unaware of any comments filed by other parties ex- 


pressing disagreement with its position that the methods and procedures 


a 


* 
Certain of the parties took no position on any of the issues posed in 
Docket 6741 (See comments filed by KFAB, Lincoln, Nebraska; WKRG, 
Mobile, Alabama and WMIE, Miami, Florida). 
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contained in Exhibits 109 and 263 are still the most accurate known means 
of depicting radio coverage. 
3. It is noted that certain parties (e.g., CBS Radio and Storer 
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Broadcasting Company) urged in effect that the Commission should resolve 
the conflict between the standards contained in the rules and those set forth 
in Exhibits 109 and263 prior to reaching a decision in this proceeding. 
Although CCBS agrees that the standards set forth in Exhibits 109 and 263 
should be incorporated into the Rules, it is respectfully submitted that a 


resolution of the issues posed in this proceeding need not await this event. 
The Commission should proceed to resolve the issues posed i in this 
proceeding and should,where appropriate, rely on Exhibits 109 and 263. 

4. It is also noted that the comments filed by Westinghouse 
Broadcasting Company, Inc. stated that the engineering studies compiled 
in 1946 and 1947 "are now substantially outdated. " CCBS: does not believe 
the Westinghouse comments were intended as an attack on the validity of 
the engineering standards det forth in Exhibits 109 and 263 but were 
directed to the question of whether the record requires "updating" before 
a decision can be reached. CCBS submits that the Commission is ina 
position to make a decision based on the information contained in the 
present record and in its files, including that contained in the comments 
filed in response to its Further Notice of Proposed Rule Making released 
April 15, 1958. | 


[1429] | 
B. Extent qubmuienacy of Broadcast Service in 1957 as Compared to 1947* 
5. CCBS is unaware of any comments disputing the! validity of the 
fact that although there has been a significant increase in the number of 
authorized broadcast stations since the record was closed in 1947, there 
has been no significant change in the extent of white areas and white area: 
populations. The extent of the white areas decreased insignificantly 
between May 1, 1947 and January 1, 1957 (from 60.59% to 57.99% of the 
land area of the United States). The white area population increased 
during the same period from 23, 252,200 to 25, 631,259 (CBS Comments 
filed August 15, 1958, Pars. 19-26). It is noted that some of the original 
comments filed erroneously assumed that the 1957 white areas and 
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populations are confined to the West. The facts are that the bulk of the 
1957 white area is located west of the Mississippi River (74.8%) whereas 
the bulk of the 1957 white area population (some 18 million of the 25 
million or 71.3%) resides east of the Mississippi River (Ibid). 

6. Accordingly, it is beyond dispute that the original premise 
underlying this proceeding (namely, the inadequacy of and need for 
improvement of broadcast coverage) is still valid today. In seeking a 
solution to the problem of inadequate broadcast coverage, it must be 
realized that the problem exists in the East as well as in the West. 


*All of these comments, unless otherwise stated, apply to nighttime 
conditions. 
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Il. What is the Best Method or Combination of Methods 
to Improve Broadcast Service? 


A. Introductory 
1. There appears to be no disagreement with the position that it 


is impossible to provide acceptable nighttime primary groundwave service 


to all of the present white areas and that accordingly, "improvement of 
service * * * must be provided, if at all, by new or improved skywave 
service" (Paragraph 41 of the Commission's April 15, 1958 Further 
Notice).* 

8. There is disagreement among the parties as to the best manner 
in which new or improved skywave service can be provided to white areas 
and to white area populations. All of the comment$ which dealt with the 
question of improving service by providing new or improved skywave ser- 
vice suggested either (1) the use of higher power on and the retention of 
Class I-A clear channels or (2) retention of the present power ceiling of 
50 kw and permitting additional fulltime assignments on Class I-A clear 
channels or (3) a combination of higher power and duplication. 


B. Resolvement of the Higher Power Issue Should Not be Deferred 


[1431] 


9. Certain of the comments filed expressed approval of the 
Commission's April 15, 1958 proposal to (1) decide at this time upon the 


* Accordingly, it follows that if all white area populations are to receive 
some service, it must be furnished by stations located outside of the white 
areas. Thus, the arguments that service from "distant" stations is 
undesirable are in reality arguments that white areas should be without 
any service. 
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precise manner in which some of the Class I-A clear channels should be 
duplicated at 50 kw and (2) maintain the status quo with respect to the re- 
maining Class I-A clear channels and reserve for future consideration 
the question of authorizing higher power on these channels. 

10. It is respectfully submitted that, as pointed out in the August 
15, 1958 comments filed by CCBS and others(e.g., CBS Radio, ABC, 
Westinghouse and NBC), the issues posed by this proceeding cannot log- 
ically be resolved in the proposed piecemeal fashion. The Commission 
should proceed first to resolve the question of the relative merits of 
"higher power" vs. "duplication" as a means of improving skywave ser- 
vice. In resolving this issue, the question is not which method would 
benefit the greatest number of stations. The Commission must decide 
which method would benefit the greatest number of peopie. 
Needed is by 


C. The Only Possible Means of Improving Service Where 
Authorizing Higher Power on Clear Channels. 


I. Higher Power Will Improve Service Where Needed 


11. Based on the information contained in the present record and 


in the comments filed in response to the Commission's Further Notice 

of Proposed Rule Making released April 15, 1958, it is clear that duplica- 
tion at 50 kw offers no solution to the national white area problem and 
that the only possible means of improving service to white areas is by 
the authorization of higher power for Class I-A clear channel stations 
(See CCBS Brief filed January 12, 1948 and CCBS Comments filed August 
15, 1958). In this | 
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connection, CCBS agrees with-the Westinghouse 


Comments that it is of vital concern that service to white areas be im- 
proved because of the need for making available to all of the population 
National Defense and Disaster Communications. 

12. CCBS believes that each and every one of the 24 Class I-A 
clear channel stations should be authorized to opdrate with higher power 
and that with respect to at least four Class I-B channels, the dominant 
stations should be authorized to operate with higher power. As a minimum 
proposal, CCBS in 1947 presented its so-called 20-station plan to which 
it still adheres as a minimum proposal. The details of the CCBS 20- 
station plan are summarized commencing on page 43 of the CCBS Com- 
ments filed herein on August 15, 1958. 

13. It is noted that some of the comments filed in support of 
higher power * contain suggestions with which CCBS is not in agreement. 
Westinghouse posed the question as to whether or not any increase in 
power granted should be confined to skywave radiation. CCBS believes 
that such a proposal would result in a grossly inefficient use of power 
and would needlessly prevent any improvement of groundwave service 
(as an example of the improvement in groundwave service to white areas 


which would result from 


*The comments filed in support of retaining clear channels and author- 
izing higher power are summarized in the Reply Comments filed simul- 
taneously herewith by CCBS member WGN, which are hereby incorporated 
herein by reference. 
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authorization of higher power, see Comments filed August 15, 1958 by 
WGN). For the same reasons, CCBS opposes the proposal that in those 
instances where higher power stations are authorized on a directional 
basis, the power in any given direction should be limited to 750 kw.* 
CCBS believes that the CBS Comments contain a reasonable and con- 
structive engineering approach to the reduction of the present nighttime 


| 
[1434] 
115 : 


white areas. However, it is noted that CBS in some instances recom- 
mends power of 250 kw rather than 750 kw. CCBS is of the view that 250° 
kw is not sufficient power to provide a good grade of skywave service. 
NBC raises a question with respect to adjacent channel interference to 
660 ke if WSM increased power. CCBS does not interpret NBC's com- 
ments to be an objection to the use of higher power by WSM or any other 
Class I-A station (See attached Engineering Statement by George A. 
Reynolds) and submits that the adjacent channel problems which would 
be created by higher power are insignificant and constitute no reason for 
refusing tb authorize higher power. | 

14. The only comments filed August 15, 1958 purporting to show that 
higher power should not be authorized are without merit for the reasons 
set forth below. : 
E. B. Craney opposes the proposal to consider higher power on the basis 
of the 1938 Senate Resolution. This argument does not constitute a ref- 


utation 
*As stated in its comments filed August 15, 1958, CCBS: ipelieves that 
higher power stations should operate on a directional basis only where 


directional operation is required as part of an overa}l plas to improve 
service. 
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of the fact that higher power will in fact improve service to white areas 
and ignores the fact that the 1938 Senate Resolution has no force or effect 
whatsoever (See CCBS August 15, 1958 Comments, page 31). 

WCKY, Cincinnati, Ohio advocates that power be limited to 50 kw on all 
24 clears and argues that this is required by Section 307(b) and that BMB 
surveys show that unshared use of Class I-A signals at night "represents 
a wasteful use of frequencies." Section 307(b) does not constitute a 
refutation of the fact that higher power will improve service to white 
areas. Nor does it constitute a legal bar to authorizing higher power. 

In fact, Section 301 contains an affirmative mandate to the Commission 
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to promulgate rules and regulations which will insure that broadcast 
service is made available "to all the people of the United States." Sec- 
tion 303(c) gives the Commission express authority to authorize higher 
power. The WCKY argument about "wasteful use" of frequencies is 
based on false premises. The question before the Commission is how 
best to provide white areas with service. The WCKY arguments do not 
controvert the fact that the only practical way this can be done is through 
the use of higher power. The BMB surveys referred to by WCKY do not 
establish that no one listens to secondary service (See cross-examination 
of BMB witnesses in Docket 6741, Vols. 34-36), and also Exhibits 6-12 
attached to CCBS Comments filed August 15, 1958 which establish the 
fact that skywave signals are listened to). In addition, the WCKY argu- 
ment ignores the fact that there is universal agreement that the 
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only way in which service can be provided to all of the white areas is 
through new or improved skywave or secondary service. * Accordingly, 
it is not a "wasteful" use of frequencies to maintain and improve skywave 
service. DBA states it is "firmly opposed to any increase in power" but 
assigns no supporting argument other than to refer, without specifying, 
to "reasons which have been made abundantly clear." 
KING, Seattle, Washington and KPHO, Phoenix, Arizona ** urge that the 
Commission should "abandon any further consideration of higher power 
authorizations on clear channels." Oe argument advanced in support of 
this request is a reference to the "serious doubts” that higher power 
stations would, or could, be built and successfully operated at locations 
best suited to significant improvement of service in areas where it is 


now most deficient. The CCBS 20-station plan shows that the authorizing 


of higher power for stations at their present locations will improve ser- 
vice where it is needed. KING and KPHO also argue higher power should 
not be authorized as it would have an adverse economic effect on smaller 
stations. This argument is based on pure speculation and no supporting 


data is submitted. The same 

*This comment applies with equal force to all of the comments urging 
duplication at 50 kw and/or opposing higher power on the grounds that 
the population served by skywave signals is too distant from the station 


to benefit from its programs. The choice is to provide secondary ser- 
vice or no service to the present white areas. 


** The same arguments are advanced in the Joint Comments filed by 
KGEM, Boise, Idaho, et al. 
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argument was unsuccessfully advanced during the hearings held in 1946 


and 1947 (See CCHS Brief filed January 12, 1948, pages 58ff). The final 
argument of KING and KPHO is the two fold one that (1) higher power 
would not improve nighttime primary service and (2) areas gaining 
skywave service would be far removed from the station. The second part 
of this argument has already been disposed of (See WCKY, supra). The 
first part of this argument is simply not true (e.g., see WGN Comments 
filed August 15, 1958). | 
Storer Broadcasting Co. argues that only four channels are located geo- 


graphically and spectrum-wise so as to justify maintenance of the status 


quo and later consideration for higher power. The arguments advanced 
do not controvert the fact that higher power will improve service to white 
areas whereas dupli¢ation/at 50 kw will further degrade service to the 
white areas and forever bar any improvement. It is obvious that higher 
power on only four channels will not solve the national white area problem. 
15. CCBS respectfully urges the Commission to study the CCBS 
detailed plan for the use of higher power in conjunction with other plans 
for the use of higher power advocated by other parties ( e.g., see 
comments filed by CBS Radio) and to determine upon the basis of the 
public interest, convenience and necessity (1) the number of stations 
which should be authorized to operate with higher power and (2) the power 
at which they should be authorized to operate in order to provide at least 


four program services to the entire country. Any plan adopted should, 
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as does the CCBS 
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minimum 20-station plan, provide service to the white areas in the East 
as well as in the West. 


2. Duplication at 50 kw Will Degrade Rather than enEEOre 
Service Where Needed 


16. Several of the comments filed August 15, 1958 urged duplication 
at 50 kw of some or all of the too few remaining Class I-A clear channel 
frequencies.* Any plan to improve service must be a national one which 
will not only improve service in the West (where 74.8% of the white 
area is located) but also in the East (where 71.3% of the white area popula- 


tion resides). The comments filed by the proponents of duplication at 


50 kw fail to demonstrate that duplication wouldresult in an improvement 
of nighttime skywave service to the white areas and underserved popula- 
tions which are located throughout the country. The fact is that duplica- 
tion at 50 kw will only serve to provide more service to well-served city 
areas, will not improve service to the white areas and will in fact degrade 
further the already inadequate service rendered to white areas. It is also 
of utmost significance that such action would bar forever the use of higher 
power, which is the only practical means of improving service to the white 
areas. 

17. A review of the comments filed in support of duplication reveals 
that they suffer the above-noted defects and that they constitute in the 
main an attempt to secure better facilities for individual private interests 
rather than an attempt to solve the national problem of inadequate broad- 
cast service: 


*See Exhibits 1 and 2 of the CCBS Comments filed August 15, 1958 re- 
specting the history of the reduction of the number of Class I-A ‘clear 
channels from 40 to 24. 


1439 
119 ! 


[1438] | 
WCIL, Carbondale, Illinois and others* support the proposal to duplicate 
some or all of the clear channels but fail to demonstrate that duplication 


would improve service to white areas. 


WIKY, Evansville, Indiana supports duplication solely on the basis that 
it has a "real need" to increase power and obtain nighttime hours in order 
to remain competitive with other Evansville stations. WIKY does not even 
attempt to demonstrate how duplication would improve service to white 
areas. | 


KXYZ, Houston, Texas supports the proposal to duplicate 12 clears, 


asserts that more of the 24 clears should be duplicated and recommends 
that the additional stations should not be confined to the areas proposed 

by the Commission but should also be located so as to improve the facil- 
ities of existing stations in the major metropolitan areas. These comments, 
as are most of the comments filed in support of dupli¢ation, are not 
concerned with improving service to white areas but are concerned solely 
with providing facilities to other'piwhich are already adequately served. 

The comments filed by KOA, Denver and Exhibits 1 and 2 attached to the 
August 15, 1958 CCBS | 


*E.g., see comments filed by Ralph J. Bitzer; Tri- Counties Broadcasting 
Co.; WCKY, Cincinnati; KDYL, Salt Lake City; The Daytime roa casters 
Association; WMC, Memphis; The National Farmer's Union; KOB, 
Albuquerque; KOOK, Billings, Montana; The National Association of 
Educational Broadcasters; KRIZ, Phoenix ;KTLN, Denver; KING, Seattle; 


saucationa: ee a 
KPHO, Phoenix;KJBS, San Francisco & WJPG, Green Bay, ‘Wisconsin. 
| 
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Comments demonstrate that duplication at 50 kw (1) brings more service 
to adequately served cities; (2) less service to underserved areas and 
(3) bars improvement of service to underserved areas through the use 
of higher power. | 
KFMB, San Diego, California advocates that instead of shifting from 540 


| 
ke to 550 kc, it should be permitted to operate on one of the following 
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clear channel frequencies: 750 kc (WJR); 670 kc (WMAQ); 660 kc 
(WRCA); 1210 ke (WCAU) or 890 ke (WLS). KFMB's proposals relate 
solely to its own private interests and offer no sqlution whatsoever to 
the national problem of white areas. 
WNYC, New York City makes no attempt to relate its comments to 
the national problem of white areas and merely urges that any final 
action in this proceeding should "make adequate provision for fulltime 
operation by WNYC." 
Independent Television, Inc. supports the proposal to duplicate 12 of 
the clears and asserts that 1030 ke should be duplicated in the West 
and in the Milwaukee-Mekuon area. These comments are another 
example of the fact that those urging duplication are not concerned 
with improving service to white areas but are concerned solely with 
securing additional facilities for areas already adequately served, 


KGEM, Boise, Idaho, et al. favor duplication in principal but offer no 


proof that duplication will improve service to white areas and express 
doubts as to whether Idaho and Montana should be specified as locations for 


[ 1440] 
additional Class I stations as the States “have no substantial population 
centers" which are capable of supporting such stations. 
KXL, Portland, Oregon asserts that 750 kc should be duplicated in 
Portland and proposes three possible methods of duplication, two of which 
would not affect a future increase in power for WSB. As stated elsewhere 
herein, it may be feasible to authorize some duplication following the 
authorization of higher power. 
E. B. Craney argues that it is a "tremendous waste" to assign any channel 
exclusively to any station within the United States. The only argument 
offered in support of his assertion is a reference to an advertisement of 
WSM, Nashville, Tennessee. This argument obviously fails to support 
the sweeping unwarranted generalization and also ignores the fact that 
there are many times during the year when atmospheric noise is such 
that much higher power is required to provide useable service within 
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the area shown in the advertisement (Broadcasting, December 16, 1957, 


p. 49). The area shown in the advertisement is the natural trade area 
of Nashville plus additional fringe counties. Mr. Craney also asserts 
that the testimony in the record shows that clear channels can be dupli- 
cated without in any way causing interference and that such duplication 
"will wipe out all remaining white areas." However, Mr. Craney offers 
no record citations. The fact is that the record shows that duplication 
at 50 kw will (1) further degrade the present inadequate service afforded 
to rural areas and (2) forever bar the use of higher power and therefore, 
improvement of service to white areas (e.g., see Exhibit 339 of Docket 
6741). 


[1441] 

Storer Broadcasting Co. argues that assigning only one nighttime station 
to a channel is "a demonstrably inefficient use of available spectrum" 
and that "It is apparent that if the entire country is to receive acceptable 
radio service on a reliable basis, provision will have to be made for 
much more extensive utilization of each channel." However, no plan of 
duplication is presented which purports to show how const will 
provide more service to white areas. 
D. After the Higher Power is Resolved, Duplication Can Be Considered 

18. As CCBS has pointed out in the past, once the Commission 

has determined upon the number of Class I-A stations which should be 
authorized to operate with higher power, it will then be in a position to 
determine the extent, if any, of daytime and nighttime duplication which 
should be authorized on clear channels. In this connection, CCBS 
believes that the proposals of ABC concerning the requirements con- 
cerning Class II stations that should be established with respect to (1) 
directional antenna designs; (2) power limitations and (3) geographical 


separations from the protected contour of the relevant Class I station 
constitute a sound engineering approach. However, it is submitted that 
the separations between Class I and Class II stations proposed by ABC 
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are too lenient withirespect to permissible radiation values (See CCBS 
Briefs filed January 12, 1948 in Dockets 6741 and 8333 and CCBS 
Comments filed April 18, 1955 in Docket 8333). 
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E. Consideration Should Also Be Given to Increasing Power for Other 
-Classes of Stations 


19. CCBS agrees with the comments filed by Storer 
Broadcasting Company which suggested that in addition to authorizing 
higher power for clear channel stations, the Commission should con- 
sider, as a means of expanding groundwave service, increasing the 
maximum power limitations on regional and local channels to the extent 
possible within international, engineering and economic limitations. A 
step in this direction was recently taken by the Commission when it 
amended the rules so as to accept applications for power of 1 kw daytime 
only by Class IV stations (See Report and Order released June 2, 1958 
in Docket 12064). 


Il. Remaining Questions 


A. Introductory 
20. Certain other questions which do not conveniently fall 


into any of the previous groupings were raised in the comments filed 
by the various parties. These questions are discussed below. 
B. Modification Proceedings 

21. CCBS adheres to its position of agreement with the 
Commission's proposed conclusion (April 15, 1958 Further Notice, 
p. 22) that final decisions concerning modification of outstanding licenses 
should be deferred until the instant rule making proceeding is resolved. 
However, CCBS agrees with the comments filed by ABC and others that 
no outstanding license can be modified without a Section 316 hearing if 
the licensee involved 


[1443] 
does not consent to the modification. Until the Commission has resolved 
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the issues in this proceeding, it is impossible to say what, if any, 
modifications will be necessary and if so, whether Section 316 hearings 
will or will not be necessary. CCBS will file a separate pleading in 
opposition to the DBA motion filed October 17, 1958 requesting that 
action be withheld on certain Class I-A renewal applications. 
C. Additional Legislation | 

22. There appears to be no sound disagreement with the 
Commission's statement on page 23 of its April 15, 1958 Further Notice 
with respect to Issue 11 that it “possesses the requisite statutory power" 
to resolve the issues presented in this proceeding and that additional 
legislation is not required. 4 : 
D. Issue 7 | 
23. Since Issue 7 of Docket 6741 relates to the question of 
higher power and hours of operation for Class II stations on Class I 
channels, the issue also relates to Docket 8333 (Daytime Skywave) and 
12274 ("Uniform" or "Extended" hours). The comments filed by WCAR, 
Detroit, Michigan requested that Dockets 6741, 8333 and 12274 be 
consolidated. Comments filed by other parties (e.g., KCUL, Ft. Worth, 
Texas) ask the Commission to "reexamine its policies" with respect to 
the processing of daytime applications on Class I channels. 


24. With respect to Docket 12274, the request to consolidate 
| 


* See paragraph 14 hereof, respecting comments of E. B. Craney and 
WCKY, Cincinnati. The 1938 Senate Resolution (S. Res. 294, 83d Congress) 
is of no force or effect whatsoever (See page 31 of CCBS Comments filed 
herein August 15, 1958). | 
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it with Docket 6741 has been correctly denied in view of the fact that the 
Commission has issued a Final Report and Order terminating Docket 
12274 (Report and Order released September 19, 1958). 

25. With respect to Docket 8333, CCBS agrees that it should 
be consolidated with Docket 6741 and that the present "freeze" should be 


continued until the issues in both dockets have been resolved. 
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E. NARBA 

26. CCBS adheres to its recommendation that the Commis- 
sion continue to urge ratification of the new NARBA signed November 
15, 1950 and the Bi-Lateral agreement signed with Mexico on January 
29, 1957 provided that the Commission take all necessary and proper 
steps to urge the State Department to negotiate with Cuba and other 
North American countries so as to (a) remove the limitations imposed 
by the 1950 NARBA on increases in operating power by certain United 
States Class I-A stations in the direction of certain foreign stations, 


and (b) remove the maximum power limitation on not less than four* 


Class I-B stations or increase the maximum power limitation to 750 kw. 

27. In this connection, it is noted that ABC suggests that 
certain Class I-A frequencies could be converted to Class I-B ona 
domestic basis and still retain a I-A classification internationally. 
While this may be true in a narrow legalistic sense under the 1950 
NARBA, CCBS notes 


* Those involved in the CCBS 20-station plan and such others as may 
be determined by the Commission. 
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that any domestic duplication of Class I-A clear channels would (1) 
degrade rather than improve service where needed and (2) make diffi- 
cult, if not impossible, the continuation of an international I-A status 
for the channels affected whtn a new agreement is negotiated. 
F. No Further Hearing is Needed 

28. In connection with the question as to whether any further 
hearing is necessary prior to a final resolution of the issues posed by 
the instant proceeding, it is noted initially that the comments filed by 
Tri-Counties Broadcasting Co. (an applicant for a daytime station on 
670 kc) assert that 'CCBS has "delayed" a decision in this proceeding for 
13 years. This charge, which is not substantiated in any way by any 
allegation of fact, is completely without foundation. The fact is that 
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CCBS has always been and still is in favor of a prompt resolution of 
this proceeding. | 
29. Several of the comments filed suggested that no final 

resolution of the issues posed by this proceeding could be reached in 
the absence of further proceedings to "update" the record. CCBS 
agrees with KSL that if further proceedings are required before a 
resolution of the higher power issue, the duplication issue likewise 
cannot be resolved without further proceedings. However, CCBS 
disagrees with the suggestions of CBS Radio, ABC and WLS, Westing- 
house, NBC and Storer that further proceedings are NOCHE prior 
to a final resolution of this proceeding. The 

‘ | 
[1446] ! 
record clearly shows @) that there is a pressing and long-standing 
need to improve service and (2) the views of all interested parties as 
to the manner in which service can and should be improved. The 
questions raised by those urging the need for further proceedings can 
be resolved on the basis of the information on file in this proceeding. 
If need be, the Commission is free to avail itself of any additional 
information contained in its files. | 

Respectfully submitted | 


CLEAR CHANNEL BROADCASTING 
SERVICE | 


By. | 
Reed T. Rollo | 


R. Busee® Hagan 


Kirkland, oe Hodson, Chaffetz & 
Masters 
800 World Center Building 
Washington 6, D.C. | 
Its Attorneys 


October @. 1958 
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ENGINEERING STATEMENT REGARDING 
POSSIBLE ADJACENT CHANNEL INTERFERENCE FROM WSM TO WRCA 


Based upon Exhibit 109, there is at present no interference 
from WSM to WRCA's nighttime "B" service contour. In the event that 
WSM is allowed to increase its power to 750 kilowatts, our study indi- 
cates that the interference to WRCA nighttime "B" contour, based upon 
its present antenna pattern, would be almost negligible. 

In the event the plan of the Commission were adopted, WRCA 
would change to a different directional antenna pattern in order to provide 
protection for Billings, Montana. Since we have no information as to 
exactly what type of antenna installation this would ultimately be, we 
cannot at this time determine the extent of this interference. We must 
assume that it will not be materially different from at present and that 
it will be possible for us to work it out between the two stations at 
that time. 

WSM, INCORPORATED 


By /s/ George A. Reynolds 
Vice President and Technical Director 


[JURAT, dated October 27, 1958] 
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[ 1586] 
[Received October 29, 1958] 
REPLY COMMENTS OF WGN, INC. 

WGN, INC., by its attorneys, hereby files its reply to the 
comments filed herein in response to the Commission's Further 
Notice of Proposed Rule Making released April 15, 1958. ! 

1. In its original comments filed herein on August 15, 1958, 
WGN, Inc. (the licensee of Class I-A standard broadcast station WGN 
which operates on 720 ke at Chicago, Illinois) set forth the reasons for 
its opposition to the proposal contained in paragraph 55(b) of the April 
15, 1958 Further Notice of Proposed Rule Making to convert WGN to 
a 50 kw Class I-B station. | 

2. The Commission's attention is respectfully directed to the 
fact that the following comments filed on or before August 15, 1958 
agree with WGN, Inc. that 720 ke should be continued as a Class I-A 
frequency and that WGN should be authorized to operate with higher 
power. 


a. Clear Channel Broadcasting Service CCBS aa WGN, 


Inc. is a member of CCBS and subscribes fully to the CCBS comments 
filed | 


ee 
* See also the Comments filed August 15, 1958 by CCBS members 
WHO and WHAS. 
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August 15, 1958 and to the CCBS Reply Comments filed simultaneously 
herewith, both of which advocate that 720 kc remain a Class I-A clear 
channel frequency and that WGN be authorized to operate with higher 
power. 
b. American Farm Bureau Federation, The oe 


urges that the Commission should not duplicate 720 ke or any of the 


other 24 Class I-A clear channel frequencies and especially points 
out that none of the four clear channel frequencies located in Chicago, 
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which is the "Nation's leading agricultural center™ should be duplicated. 
The Federation also urges the use of higher power on all Class I-A 
clear channels in order to “improve service to the rural sections of 
the nation." 

c. The National Grange. The Grange opposes the proposal 
to duplicate 720 kc and the other 11 channels proposed to be duplicated 
by the Commission. The Grange also urges the Commission to consider 
at an early date the authorization of higher power on all Class I-A clear 
channels. 

d. National Council of Farmer Cooperatives. The Council 
urges that no action be taken which would allow the breaking down of 
clear channels and recommends that clear channel stations “be granted 
sufficient facilities to serve farm communities and other rural areas 
not presently enjoying the superior radio service available to all 
metropolitan areas.” 

e. CBS Radio. CBS urges that 750 kw be authorized for 
17 Class I-A clear channel stations, including WGN on 720 ke. 

f. ABC. ABC urges that 720 kc should be one of the 
frequencies considered for higher power operation. 


[ 1588] 
g. Westinghouse. Westinghouse correctly emphasizes 
the public interest considerations involved in preserving clear channel 
frequencies for national defense communications and for disaster 


communications purposes. Westinghouse also correctly points out 
that it is doubtful that duplication of 720 kc and the other clear channel 
frequencies set forth in paragraph 55 of the April 15, 1958 Further 


Notice would result in an over-all gain in skywave service. The 
record clearly shows that duplication would degrade the service in 
presently underserved areas. 

h. NBC. NBC correctly asserts that the record does not 
support the proposed duplication of 720 kc and the other frequencies 
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set forth in paragraph 55 of the April 15, 1958 Further Notice and that 
only after the higher power question is resolved should it be determined 
whether some or all of the frequencies specified should be duplicated. 


3. Accordingly, it is respectfully submitted that the! public 
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interest, convenience and necessity requires that 720 kc remain a 
Class I-A clear channel frequency and that WGN be authorized to 
operate with higher power. 


Respectfully submitted, | 


WGN, INC. 
By__/s/ Reed T. Rollo) 
/s/ R. Russell Eagan 


of 
Kirkland, Ellis, Hodson, Chaffetz 
and Masters 
800 World Center Bldg., N.W. 
Washington6, D.C. | 


Its Attorneys 


October 29, 1958 
[ Certificate of Service] 
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THIRD NOTICE OF FURTHER PROPOSED RULE MAKING 

1. Notice is hereby given of further proposed rule making in 
the above-entitled matter. For purposes of identification the proceedings 
to be conducted pursuant to this Notice shall be designated as Part II. 
The proceedings heretofore conducted pursuant to the Further Notice of 
Proposed Rule Making (FCC 58-350) issued by the Commission on 
April 15, 1958, have been designated as Part Il. The proceedings 
heretofore conducted pursuant to the Order issued by the Commission 
on February 20, 1945, by which this proceeding was initiated have been 
designated as Part I. 

The Proceeding: Basic Questions to be Resolved 

2. The basic question to be resolved in the proceeding is what 
changes, if any, should be made in the use of the clear channels of the 
standard broadcast band which are available by international agreement 
for use of the United States. The Class I stations which operate on 
these channels are designated to render skywave (long range) service, 
as well as groundwave (short range) service. This permits them to 
render wide-area service and thus reach extensive land areas in the 
United States beyond the effective range of any other classes of radio 
stations. The United States has Class I-A priority for 25 stations on 
25 of the 39 channels on which I-A priorities are recognized, and 
Class I-B priority for 34 stations on 20 of the 24 channels on which 


I-B priorities are recognized. 1/ 


3. Under the present rules, Class I-A channels with two excep- 
tions are not shared at night by the Class I-A stations with any other 
stations within the continental United States. The Class I-B channels 
are so allocated that the Class I-B stations share the same channel 
with one or more other United States stations and with foreign stations. 
Thus, listeners are afforded a relatively high degree of protection from 
interference in reception of Class I-A stations and a lesser, though 
substantial, degree of protection from interference in receiving Class I-B 


stations. 
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1 The apparent summation of 63 channels (39 plus 24) on which I-A or 
I-B priorities are recognized follows from the fact that on three channels 
(640, 1010, and 1540 kc) both I-A and I-B priorities are recognized in 
different countries. The International Agreements designate 60 clear 
channels on whichI-A and I-B priorities are delineated. 
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The skywave (long range) service furnished by clear channel stations 
is the only nighttime standard broadcast service now available to 
approximately 25,631,000 persons in an area in the aggregate of about 
1,725,000 square miles, which comprises somewhat more than half 
the land area of the continental United States, with the exception of 
Alaska and Hawaii. | 

4, The fundamental conflict in the proposals for revision of 
the present Rules on clear channel usage lies between sustaining or 
increasing the capacity of the Class I stations to render wide -area 
service and increasing the number of stations permitted on these 


channels. 2/ 


27 The Committee on Broadcasting of the Institute of Radio Engineers 
published, prior to the adoption of present rules, a report on "The 
Clear Channel in American Broadcasting" in which the following con- 
clusions were reached with respect to shared and clear channels. See, 
e.g., 21 Proceedings of the Institute of Radio Engineers 5 (1933). 


"1. The field of the shared channel is to afford broadcast service 
to important detached centers of population, such as our cities and large 
towns. | 

"2. The field of the clear channel is to afford service to those 
vast intervening areas in which the density of population is so low that a 
broadcast service could not otherwise be supported and in addition to a 
single large center." i 
The consequences of increasing the number of shared channels at the 


expense of cleared channels are summarized in the report as follows: 
"y Decreasing the number of clear channels by assigning 
additional stations (for nighttime operation) to channels now used by 
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only one station at a time would have the effect of affording additional 
services to certain localized urban groups but at the expense of de- 
creasing the service to rural listeners and to those at remote points. 

"2. Increasing the number of clear channels at the expense of 
the shared channels would have the opposite effect, assuming that 
assignments for the stations thus displaced could not be provided for 
on the remaining shared channels." 

The principles thus stated in 1933 remain applicable today. 
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The April 15, 1958 Notice 

5. The April 15 Notice (FCC 58-350) invited comments on pro- 
posals to open 12 specified Class I-A channels for additional unlimited 
time assignments, to reserve for later determination proposals to 
increase power on the remaining Class I-A channels, and to leave un- 
changed the Class I-B channels listed in Section 3. 25(b) of the Rules. 

6. On five of the 12 channels proposed for additional unlimited 
time assignments it was proposed to assign a new directionalized 
Class I station and require the existing Class I station to directionalize, 
with corollary reduction in service, with the result that each station 
would afford mutual protection from interference to the areas served 
by the other. On the other 7 channels it was proposed to assign unlimited 
time Class II stations in underserved areas. 

Tentative Conclusions on the April 15, 1958 Notice 

7. Comments in response to the April 15, 1958 Notice were filed 
by some 60 parties and reply comments were filed by about 44 parties. 
On the basis of the comments which have been filed it is shown that, 
although permitting the licensing of additional stations, the proposals 
would result in substantial reduction of the existing ground wave and 
skywave service, with the result that substantial new “white areas” 
would be created in which no ground wave service would remain 
available from any station and that other areas would be reduced in 
the number of services received from four, three or two ground wave 
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services to a single ground wave service. In addition, substantial 
dislocations would obtain of present skywave service which would not 
be fully compensated by new operations. Also, we note that, a sub- 
stantial number of assignment counterproposals have been made which 
fail to accomplish any substantial increase in ground wave service 
to white areas. Accordingly, it appears desirable in light of the 
comments to secure afiditional data in response to a further notice 
before proceeding toward a conclusion of the proceeding. | 

8. Although the Commission in its April 15, 1958 Notice did not 
invite comments on the question of increased power for Class I stations, 
some parties addressed themselves to it. 1a/ We do not discount the 
fact that historically the present power limit of 50 kilowatts was determined 
in substantial measure upon early radio equipment, whereas more power- 
ful transmitting apparatus has now become readily available, the use of 
which in the United States could substantially increase the signal 
strength of the present nighttime skywave service on the clear channels 
and thus generally improve the signal-to-interference ratio thereof. We 
observe, however, as the record clearly shows, that the scope of the 


skywave service depends upon many variables including 


la Ta/ Other parties indicated their desire to file comments on higher 
power at such time as the Commission invited updated comments on 
this mode of clear channel reallocation. 
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the type of transmitting antenna and the varying atmospheric noise 
levels as well as the broadcast station power. The record shows that 
the most satisfactory present skywave service does not necessarily 
coincide with the strongest signal areas but is instead realized in those 
geographic areas, with relation to the stations, where the absence of 
interference, of signal fading, and of atmospheric noise permits the 
use of optimum receiver sensitivity for adequate reception. The 
Commission's Exhibit 109, herein, which is based on the results of 
three Industry-Government Committees, includes criteria for three 
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grades of skywave service, grading off in quality with respect to 
freedom from noise and interference. 3/ These are all based upon 
the percentage of nights that radio service is realized throughout the 
entire year and are thus weighed down statistically by the perturbation 
of summertime static, the atmospheric noise resulting from the thunder - 
storms prevalent during the summer months. Thunderstorm activity 
is virtually absent during the winter months according to data on the 


seasonal distribution of atmospheric noise 4/ which shows reduction of 


approximately 19 decibels (nearly 100 times) during winter months as 
compared to summer. It follows that in many areas reception is now 
generally noise -free and satisfactory during winter although quite 
unsatisfactory during summer ~~ thus depressing the grade of service 
on an annual norm basis -- and that an approximately hundredfold 
increase in power to five megawatts would be necessary during summer 
months to secure noise-free service equivalent to that now available 

to the existing power during the winter months. However, nighttime 
conditions extend for several hours more each day during winter at 
most latitudes in the United States, than during summer. Thus nighttime 
skywave signals are of maximum quality at the time when maximum 
daily use thereof can be made. Conversely, during the long summer 


days, the daytime groundwave service 


3/ Skywave service of a clear channel station, under Exhibit 109, 


is considered to be limited by the noise from electrical apparatus to 
the 250 microvolt per meter contour in rural areas, (Para. B 3(c) (5)) 
and to 0.5 millivolt per meter contour in urban areas (Para. F. of 
Exhibit 109). 


4/ Noise is highest in summer and lowest in winter at temperate 
latitudes; varies with frequency, decreasing with increasing frequency; 
and varies with geographic location, highest levels being encountered 
in equatorial regions and the lowest levels in the polar regions. 
Worldwide Radio Noise Levels Expected in the Frequency Band 10 
Kilocycles to 100 Megacycles: National Bureau of Standards, NBS 
Circular 557, August 1955. 
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is, on balance, ‘of increasing significance. Already, basically free of 
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station interference, groundwave service during these hours has been 


further augmented by the assignment of daytime stations in various parts 
of the country for operation during the hours between local sunrise and 
sunset, and the assignment of increased facilities to unlimited time 
regional and local stations during these hours. As a cumulative result, 
multiple groundwave services are available during daytime hours in 
most areas and there is almost no area to be found within the entire 
United States, excepting possibly Alaska and Hawaii, wherein there is 
an absence of all service meeting the groundwave service standards 
formulated during the course of the proceedings herein. : 
9. These considerations in our view offset to an extent the 
arguments offered in support of authorizing higher power for Class I 
stations. However, before reaching final decision on higher power, we 
deem it appropriate to afford an opportunity for all interested parties 
to submit such additional comments and data as will reflect changed 
conditions since 1946 when the basic record on this aspect of the pro- 
ceeding was made. 
10, During nighttime hours more than half the land area of the 
United States receives no groundwave service from any stations. Termed 
"white area", such is comprised principally of the rural and smaller 
urban communities throughout the U. S. As of May 1947, the total 
amount of “white area" was 1, 802,665 square miles which amounted 
to 60.59% of the total land area. Based on the 1940 Census a population 
of 23, 252,000 lived in white areas. Between May 1947 and January 1957, 
fulltime stations increased from 1, 339 to 1,875. The decrease in white 


area, however, has not been significant. The January 1957 white area 
totals 1,725,095 square miles which represents 57.99% of the total land 
area. The population residing therein has increased to 25, 631, 259. With 
reference to geographical distribution, while the bulk of such area (74.8%) 
is located west of the Mississippi River the bulk of the 1957 population 
residing therein (18, 277, 835 or 71.3%) lives east of the Mississippi River. 
None of the ‘figures include Alaska or Hawaii. A map of the population 
distribution according to the 1950 Census is attached as Appendix A. 
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11. Principal areas with no groundwave service during nighttime 
hours are located in northern New England, in the more mountainous 
regions of the Middle Atlantic States, throughout the South, in the 
northern-most part of the Great Lakes Area, within the great plains, 
and in many mountainous areas of the West. A map of nighttime 
groundwave service is attached as Appendix B. 

12. The April 15, 1958 Notice stated that there are severe limits 
on the possibilities for reducing white areas by creating new groundwave 
coverage from new or expanded standard broadcast stations. This limi- 


tation is essentially basic due to the necessary limitation on the number 


of channels available for standard broadcasting and the disruptive 
interference which occurs in such great areas when two or more stations 
transmit during nighttime 
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hours on the same frequency at the same time. Satisfactory reception 
in the presence of interference is limited to those areas sufficiently 
close to a transmitting antenna to receive a signal strong enough to 
buffet out the ambient interference on the channel. It has been ascer- 
tained that the service area to interference area ratio (area efficiency) of 
the generally shared (regional) channels is less than one percent, despite 
the use of directional antennas to minimize interference among stations. 
Thus we conclude that we should limit our consideration, with respect to 
a sharing of the clear channels, to the assignment of new stations in 
specifically delineated geographical areas which could be determined 
upon the basis of need for the new or additional service and availability 
of an assignment to that area with minimum impact on the existing 
service under the service and interference criteria of Part I hereof. 
The Further Proceeding 

13. In this part (Part Il) of the proceeding the Commission will 
give consideration to two matters. First is amendment of the Rules 
so as to provide for the assignment of new Class II stations on each of 
the frequencies listed in Table I attached hereto. Each new Class I 
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station on these frequencies would be licensed within a prescribed 
geographical area; viz., within a specified state or within one of two 

or more jointly specified states as set forth completely in Table I 
attached and also shown on the map attached hereto as Figure I, The 
Class I stations now licensed to operate exclusively in the United 

States on these channels, listed in Table I, would continue to operate 
with 50 kilowatts of power but would share operation on the channel with 
one newly licensed station located in the designated area. Each new 
station licensed under the amended rule would be required to install 

a directional antenna 5/, designed to control the direction of radiation 
of energy in order to provide a satisfactory degree of protection from 
harmful interference to the existing service in the United States on these 
channels. In order to secure maximum coverage by the new station each 
new license would authorize operation with not less than 10 kilowatts of 
power. : 

14, The operations of KFAR, Fairbanks, Alaska, on 660 kilocycles 
and of KOB, Albuquerque, New Mexico, on 770 kdlocycles are deemed to 
meet the criteria of this notice for purposes herein, with no additional 
assignments on these two channels. These are the two exceptions con- 
cerning channels listed in paragraph (a) of Section 3.25, to which 


reference is made in an above paragraph. i 


5/ FCC, Office of Chief Engineer, Technical Research Division, T.R.R. 
Report 1.2.7. September 6, 1957: Suppression perio mayo’ of directional 
antenna systems in the broadcast band. 
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15. Inthe case of each of the 23 remaining channels, some portion 
or all of the state or states selected for the new Class II assignments is 
more than 1250 miles distant from the existing Class I station on the 
channel. Under this criterion there follows, from the geographical 
distribution of the existing Class I stations, the suitability of a greater 
number of channel assignments in the western states as compared with 
the central states, and in the central states as compared with the eastern 
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states; thus other factors being equal, the easternmost state or group 
of states suitable under the criterion is indicated on Table I and Figure I 
in each instance. Consideration has also been given to: (1) the need 
for protection of foreign station coverage, in accordance with the North 
American Regional Broadcasting Agreement and the Agreement between 
the United States of America and the United Mexican States concerning 
Radio Broadcasting in the Standard Broadcast Band; (2) the need for 
adjacent channel interference protection; (3) the selection of a state 

or states in which the particular channel could be assigned anywhere 
within a wide area rather than in only a few limited locations; (4) the 
avoidance of adjacent channel assignments in adjacent states or in 
adjacent groups of states, to avoid interdependence between new assign- 
ments in adjacent regions; and (5) the placement of the new assignments 
in many states rather than multiple assignments in a few states. 

16. There are indicated in the maps attached as Exhibit C 
examples of the general impact upon the present capacity of the channels 
for skywave service resulting from 10 kilowatt directional antenna 
operation of new Class II stations at centralized geographic locations 
under Table I. These are included in the Notice for illustrative purposes 
only, to show the general effect of the assignments listed therein. They 


should not be considered to constitute a determination that the capacity 


of these channels should be so delimited. A decision on those issues in 
this proceeding relating to sharing of channels, as indicated above, will 
not be reached prior to our determination upon the other issues herein. 
17. As stated above, the Commission has decided to afford all 
interested parties an opportunity, at this stage of the proceeding, to 
provide comments and data concerning proposals that clear channel 
stations be authorized power in excess of the present maximum of 50 
kilowatts, While the Commission is not persuaded, on the basis of the 
present record, that the authorization of higher power would be in the 
public interest, we defer final decision on the proposals for higher power 
until we have an opportunity to review the entire question in the light 
of updated comments and data. 
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18. All interested persons are invited to file, on or before November 


20, 1959, comments concerning: 
| 
[1800] | 
(1) the plan of assigning new unlimited time stations to the 
clear channels listed on Table 1 and reflected in Figure 1, 
attached hereto. 


(2) the use, by Class I-A clear channel stations, of power in 


excess of 50 kw, under any of the proposals of record in this 
proceeding or any other proposals which interested parties may 
desire to submit. Parties desiring to do so may incorporate by 
reference submissions made heretofore in this proceeding. 
Comments in reply to the original comments may be filed within thirty 
days from the last day for filing said original data, views, or arguments, 4 
No additional comments may be filed unless (1) specifically requested by 
the Commission, or (2) good cause for the filing of such additional comments 
is established. The Commission will consider such comments prior to 
taking final action in this matter. The requisite statutory authority is 
contained in Sections 4(i) and 303 of the Communications) Act of 1934, 
as amended. 

19. In view of the comprehensive nature of the proceeding herein 
and the desirability of concluding the proceeding as soon as possible it is 
desired that parties submit as much evidence as possible in the exhibits 
which they plan to submit. All proposals and counterproposals made in 
the comments should supply specific data relied upon to establish the need 
for, and the extent of desired new service which would be provided in the 
particular community or communities affected; and the resulting inter- 
ference limitation arising therefrom upon existing service through the 
confusions of the received signals. : 

20. In accordance with the provisions of Section 1, 54 of the 
Commission's Rules and Regulations, an original and 14 copies of all 
statements, briefs, or comments shall be furnished the Commission 

FEDERAL COMMUNICATIONS COMMISSION 


Mary Jane Morris 
Secretary 
Attachments 
Adopted: September 18, 1959 
Released: September 22, 1959 
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TABLE I 
New Class I Unlimited Time Assignments on Clear Channels 
EA meternal 
Channel Existing Class I Station State in which Class I Assign- 
(kc) ment Proposed 
640 KFI, Los Angeles Pennsylvania or Maryland or 
| Virginia or West Virginia 
650 WSM, Nashville Montana 


ee ee 


660 WNBC, New York See par. above 
670 WMAQ, Chicago Idaho 
WLW, Cincinnati Utah 
720 WGN, Chicago Nevada 
WSB, Atlanta Arizona 
q 


WJR, Detroit Idaho 


770 WABC, New York See par. above 


780 WBBM, Chicago Nevada 
WBAP/WFAA, Fort rth , 
/W meg orth/ Washington 


_ 


WCCO, Minneapolis California 
840 Louisville Alaska 


840 ——S-—-WHAS, Louisville = AMASKA 
870 WWL, New Orleans Oregon 


880 WCBS, New York North or South Dakota or 
Nebraska 


(ee ee ee 
890 WLS, Chicago Utah 

1020 KDKA, Pittsburgh New Mexico 

1030 WBZ, Boston Montana or Wyoming 


1040 WHO, Des Moines Oregon or Washington 
1100 KYW, Cleveland Colorado 


LN: Ee eee O_o” 


1120 KMOX, St. Louis California or Oregon 


1160 KSL, Salt Lake City North or South Carolina 


1180 WHAM, Rochester Wyoming 
1200 WOAI, San Antonio New York or Vermont or New 
Hampshire or Maine 


1210 WCAU, Philadelphia Kansas or Nebraska or 
Oklahoma 
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SUPPLEMENT TO THIRD NOTICE OF FURTHER 


PROPOSED RULE MAKING 
1. Attached to the Third Notice of Further Proposed Rule 
Making (FCC 59-972), issued by the Commission on September 22, 
1959, are ten maps and a sample directional antenna pattern collectively 
identified as "Exhibit C" (pages 1 through 11). 
2. This exhibit is referred to in paragraph 16 of the test of the 


Notice as follows: 
"There are indicated in the maps attached as Exhibit C examples 
of the general impact upon the present capacity of the channels 
for skywave service resulting from 10 kilowatt directional antenna 
operation of new Class II stations at centralized geographic loc- 
ations under Table I. These are included in the Notice for illus- 
trative purposes only, to show the general effect of the assign- 
ments listed therein. They should not be considered to constitute 
a determination that the capacity of these channels should be so 
delimited.” 

3. Inquiries addressed to the Commission have indicated that, 
despite the aforenoted portion of the text, an undue and misleading 
significance is being attached to Exhibit C. The correlation therein, 
in map form, of a series of existing Class I stations with a series of 
non-existent Class II stations, each shown at a definite location, appears 
to have created the erroneous impression that Exhibit C comprises 
detailed Commission plans for ten of the clear channels. This misin- 
terpretation has led to: (a) consideration of the overall proposal of 
Class II assignments on clear channels in terms of the limited data 
of Exhibit C only; (b) limitation of the method of formulating and present- 
ing engineering data to the method employed in Exhibit C only, although 
no such limitation was intended by the Commission; (c) concern on the 


part of certain interested parties as to corresponding Commission plans 


for several channels not included in Exhibit C. 
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4. Exhibit C does not constitute an integral part of the proposal 
with which it is associated. As was indicated in the aforenoted portion 
of the text of the Notice, Exhibit C was attached thereto for the 
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sole purpose of illustrating the general type of situation to be anticipated 
as a consequence of the implementation of this or a similar proposal. 
Exhibit C should therefore not be understood as placing any kind of 
limitation on data or showings which interested parties may wish to 
submit in response to the Third Notice. 
FEDERAL COMMUNICATIONS COMMISSION 


/s/ Mary Jane Morris 
Secretary 


Adopted: November 4, 1959 
Released: November 5, 1959 
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SECOND SUPPLEMENT TO THE THIRD NOTICE 
_OF FURTHER PROPOSED RULE MAKING ___ 

1. The Clear Channel Broadcasting Service has filed with the 
Commission on November 24, 1959, a Petition for Clarification of the 
Commission's Third Notice of Further Proposed Rule Making in the 
instant proceeding, adopted September 18, 1959, released September 22, 
1959. 

2. CCBS therein requests clarification of the following matter: 
(1) in the Third Notice comments have been invited on the plan of 
assigning new unlimited time stations on the Class I-A channels; (2) 
as heretofore there has been no nighttime duplication on Class I-A 
channels, the Commission's Rules do aot include engineering standards 
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of protection to be afforded Class I-A stations from nighttime co-channel 
operations; (3) nor are such standards explicitly stated in the Third 
Notice as an adjunct to the requested formulation of comments. CCBS 
states its own opposition to any nighttime duplication on the Class I-A 
clear channels, but notes that CCBS and other interested parties need 

a precise statement of the nighttime protection to be afforded Class 

I-A stations under the proposed plan in order to formulate their comments 
thereon. CCBS claims that this requirement is not satisfied by that 
portion of paragraph 13 of the Third Notice wherein it is stated that: 
"Each new station licensed under the amended Rule would be required 

to install a directional antenna, designed to control the direction of 
radiation of energy in order to provide a satisfactory degree of protection 


from harmful interference to the existing service in the United States 


on these channels." 

3. The proposal to consider new unlimited-time assignments on 
clear channels as set out in the Third Notice does not incorporate a 
formula, routinely applicable in each case, to determine a fixed maximum 
limit of radiation toward the dominant Class I station on the frequency. 
Such a formula would necessarily define one particular new concept of 
Class I-A operation, whereas, it was desired at this time, instead, to 
explore the various possible modifications of the existing concept of 
the Class I-A station. Possible bases for nighttime standards of pro- 
tection to Class I-A stations exist in: (1) the 0.5 mv/m 50% skywave 
contour which presently provides the basis for nighttime protection for 
Class I-B stations under the Commission's Rules; (2) Type "E" or Type 
"F' service as defined in Exhibit 109 of this proceeding. There are 
also other possibilities which merit consideration with respect to their 
consistency with the general objective of allowing new unlimited time 
operations on clear channels while preserving, insofar as' possible, 
the Class I-A character and usable service of the existing stations. 
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It is, furthermore, noted that under the terms of the proposal set out 
in the Third Notice, the individual merits and deficiencies of each 
application for unlimited time assignments on a particular channel 
in the designated state or states would be studied, and due consideration 
given to, among other factors, the nighttime interference which would 
result from each proposed operation to the dominant station on the 
channel. 

4. In view of the foregoing, interested parties are at liberty to 
include in their comments in response to the Third Notice consideration 
of: (1) the general interference situation which would result from im- 
plementation of the proposed plan; (2) the approximate pattern of night- 
time utilization of any particular channel under this plan; (3) proposed 
engineering standards for the limitatior of nighttime co-channel inter- 
ference to Class I-A stations under this or any other plan involving 
nighttime duplication of the clear channels. 

FEDERAL COMMUNICATIONS COMMISSION 


/s/ Mary Jane Morris 
Secretary 


Adopted: February 17, 1960 
Released: February 19, 1960 
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[Rec'd Mar. 30, 1960 - F.C.C.] 
COMMENTS 


Comes now Westinghouse Broadcasting Company, Inc. (WBC), 
by its attorney, John W. Steen, Esq., and herewith submits its comments 
pursuant to the Third Notice of Further Proposed Rule Making released 
September 22, 1959. Westinghouse Broadcasting Company, Inc. is the 
licensee of Station KYW, 1100 kc, Cleveland, Ohio, Station KDKA, 1020 
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kc, Pittsburgh, Pennsylvania; and Station WBZ, 1030 kc, Boston, 
Massachusetts. These stations are the only ones operating full time 
on these frequencies. 
I. 
The Commission requests comments directed to: | 
"(1) the plan of assigning new unlimited time stations to 


the clear channels listed on Table I and reflected in 
Figure 1." | 


1. The first and most important question which the Commission 


must determine in connection with its study of clear channels is the 
part such channels will play in national defense communications in the 


[2022] 
event of a sudden attack by a foreign power. Certain basic facts con- 
cerning national defense may be controlling insofar as the public 
interest in preserving clear channels for disaster communication pur- 
poses is concerned. We suggest the Commission solicit the views of 
the Department of Defense and Office of Civilian Defense. More than 
50% of the land area of the United States, containing about 12% of the 
population is dependent upon skywave service which is available only 
through clear channel stations. The 40,000,000 automobile radios and 
the 11,500,000 portable radio receivers, not requiring 2 central source 
of power, will prove to be a communication asset of unlitnited value in 
the hands of the American public, particularly in major metropolitan 
areas (which are most vulnerable to attack) if skywave service from 
distant points remains available. Such dependence by the public is 
an annually recurring experience in times of hurricanes, tornadoes 
and floods and, of course, would assume critical proportions in the 
event of war. WBC stations have many times played an Bere role 
in wide area communication service during times of disasters and, to 
be always ready to render such service, maintain emergency standby 
power sources independent of the local utilities. On the basis of all 
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presently available information, it is the conviction of WBC that the pre- 
sent allocation system provides a necessary and irreplaceable radio 
service to the United States, in as efficient a manner as 
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practicable and, therefore, WBC is opposed to any action which will 
reduce this service. 

2. The Commission's plan of allocation proposed to assign a 
single Class II station to each clear channel frequency in areas which 
will have "minimum impact on existing service", using a directional 
antenna in order to provide "a satisfactory degree of protection" to 
existing service, but with a minimum power of 10 kw in order to 
secure maximum coverage. The effect of the proposal is, therefore, 
to create 23 new Class II stations operating with a minimum of 10 kw 
power located in specific geographical areas. Subject to the basic 
position in opposition to any action which will substantially reduce 
clear channel service, WBC endorses the Commission's philosophy 
of maintaining existing skywave service provided that all additional 
stations are restricted to protection patterns which will avoid inter- 
ference to the I-A station within its .5 mv/m 50% SW contour, thus 
minimizing the impact on existing I-A service. The desirability of 
primary over secondary service, and the desirability of creating ad- 
ditional outlets for the expression of local opinion, suggests the obvious 
public interest aspect of increasing the number of local outlets, if the 
existence of such additional outlets, on balance, is a practical possibility. 
WBC, therefore, supports the aim of the Commission's notice, subject, 
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however, to the careful delineation of the limits of radiation that will 


be permitted in the direction of the Class I station in order to prevent 
any interference within the .5 mv/m 50% skywave service area of the 
Class I station. 
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3. WBC believes, however, that the most efficient use of scarce 
spectrum space can be made by modifying and enlarging the Commission's 
Table I after completion of the study proposed by WBC in its Reply 
Comments filed in Part II of these proceedings, under date of October 27, 
1958. These Reply Comments are incorporated herein by reference 
and are briefly summarized as follows: | 

(a) The WBC study, involving 1020, 1030 and 1100 kc, shows 

20 new Class II assignments possible on these three frequencies, 

tentatively located on the engineering maps. (A copy of the maps 

is attached for reference.) : 
(b) These 20 assignments provide the first local primary 
nighttime service to 11 communities and, in many cases, the 

first nighttime primary service of any kind. ! 

(c) The assignments simultaneously provide a: substantial 

measure of protection to the existing skywave service of the 3 

Class I stations involved (comparable to the protection contem- 


plated by the Commission in Table I attached to the Notice in 
Part Il of these proceedings). 


[2025] 
(a) The WBC proposal does not create "white areas" in 

the densely populated primary service area of the three stations 

and does not reduce the number of available primary services 

within such area (comparable to the Commission's Epes plan 

of allocation shown in Part III). | 

4. The allocations WBC has proposed for the three lenuencies 
has taken into consideration the economics and population size by adding 
unlimited Class II operations in areas which are presently sparsely 
served while, at the same time, allocating impjroved power and time 
operations in large metropolitan areas where the demand for such has 
been indicated through applications filed with the Commission and where 
the grant appears justified by the size of the particular population center 
involved. 
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5. In most of the Class II allocations proposed by the WEC en- 
gineering study (attached), the new Class II stations could operate 

with greater power during daytime hours and thus provide an even larger 
service area daytime. To this extent, additional primary service will © 
be rendered to the population centers involved. 


6. The WBC proposed allocation plan (a) protects the existing 


Class I stations to substantially the same extent as contemplated by 


[2026] 
the Commission in its proposals in Part I; and (b) indicates the 
possibility of 20 new Class II assignments on three frequencies, and thus 
is an efficient use of scarce spectrum space. 
7. WBC suggests that a similar engineering study of the other 
clear channel frequencies be made in order to determine whether or 
not a comparably efficient use of the spectrum can be made by providing 
for many additional Class I assignments on the remaining 20 clear 
channels, without loss of the existing primary service areas, and witha 
minimum impact on the existing skywave service. Such additional assign- 
ments would provide many new services, all within the policy decisions 
enunciated by the Commission in its Notice in Part III of this Docket. 
I. 
The Commission also requests comments directed to: 
"(2) the use, by Class I-A clear channel stations of power 
in excess of 50 kw, under any of the proposals of record 
in this proceeding or any other proposals which inter- 
ested parties may desire to submit. . au 
8. WBC agrees with the analysis of the many variables controlling 
skywave service set forth by the Commission in Paragraph 8 of its 
Third Notice, and is of the opinion, on balance, that the grant of powers 
in excess of 50 kw for clear channel stations would have to be of such 
magnitude (in order to appreciably increase service) as to be economi- 
cally unfeasible. WBC estimates that 
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750 kw power would involve a capital outlay in excess of $500,000 and 
increased annual operating expense of more than $250,000.* The im- 
position of such a financial burden on each station required to operate 
at super power must be rejected for two basic reasons: ! 

(a) Additional advertising revenue sufficient to carry the 
additional burden of super power will not, at least in the present 
market, be available to such super power station; and 

(b) The existence of such a powerful outlet will place all 
other stations operating in the same market at a competitive 
disadvantage audience-wise and perhaps revenue-wise. 

9. Operating Class I stations at an increased power in the vic- 
inity of 500 to 750 kw in order to improve nighttime coverage will 
further restrict the assignment of any additional stations on such 
channels at night and, to the extent that the increase in power increases 
the primary service of such stations, will restrict the number and loca- 
tion of stations that can be assigned to such channels for daytime only 
operations. Such an effect would not be in the public interest to the 
extent that it would deprive presently underserved areas of the limited 
primary service now available from daytime stations. | 
| 
* . Such costs would be substantially increased in attempting to produce 
the 5 megawatts suggested by the Commission as necessary during the 


summer months to secure noise-free service equivalent to that now 
available under existing power during the winter months. 
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10. Authorizing power in excess of 50 kw and thereby creating 
a heavy and perhaps largely unrecoverable financial burden on the 
licensee, putting other licensees at a signal, and perhaps financial, 
competitive disadvantage, interfering with existing daytime service, 
and restricting the assignment of additional stations to these channels, 


will frustrate the basic public demand which led to these proceedings. 


Therefore, it would appear more in the public interest if the number 
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of stations assigned on each of the clear channels could be increased 


rather than decreased, provided the sites, power and directional 


antennas were carefully selected so that: (a) the existing coverage 
from the Class I-A station could be preserved to the .5 mv/m 50% 
SW contour; (b) service could be supplemented in as many additional 
communities as possible by the assignment of additional fulltime services 
on the channel; and (c) additional daytime only stations could be auth- 
orized to enlarge primary service areas. 
Im. 
Conclusion 


11. WBC, in recognition of the fact that 50% of the land area 
of the United States is dependent upon skywave service, is opposed to 
a breakdown of the clear channels and, furthermore, believes that 
their continued operation under present conditions may prove to be 
critical to national defense in times of disaster. However, if some 
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additional stations can be assigned to existing clear channels in order 
to provide additional primary service, WBC suggests that the Commission 
adopt only such changes in the present allocation system as will recog- 
nize and protect the basic skywave service being rendered by clear 
channel stations so that the greatest possible land mass area will con- 
tinue to receive service and the additional stations will have a "minimum 
impact on existing'service. WBC believes that its proposal herein made 
is an efficient compromise between the desirability of continuing unlimited 
skywave service, on one hand, and the creation of additional primary 
services, on the other. 

Respectfully submitted, 


WESTINGHOUSE BROADCASTING 
COMPANY, INC. 


March 25, 1960 By /s/ John W. Steen, Counsel 
40 Wall Street 
New York 5, New York 
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VANDIVERE AND COHEN 
CONSULTING ELECTRONIC ENGINEERS 
WASHINGTON, D. C. 


ENGINEERING STATEMENT OF 
JULES COHEN AND EDGAR F. VANDIVERE, JR. 
ON BEHALF OF 
WESTINGHOUSE BROADCASTING COMPANY, INC. 
IN THE MATTER OF DOCKET 6741 


WASHINGTON ) Affidavit 
DISTRICT OF COLUMBIA ) _ ss: 

Edgar F. Vandivere, Jr., and Jules Cohen, being first duly sworn, 
say that they are partners in the firm of Vandivere and Cohen, consulting 
electronic engineers, Washington, D. C.; that they are registered pro- 
fessional engineers and that their qualifications as experts in radio 
engineering are a matter of record with the Federal Communications 
Commission. The accompanying statement prepared on behalf of 


Westinghouse Broadcasting Company, Inc., consisting of eighteen pages, 


was prepared by them and under their direction. The statements con- 
tained therein are true to the best of their knowledge and belief. 

/s/ Edgar F. Vandivere, Jr. 

/s/ Jules Cohen 
[Jurat - Oct. 24, 1958.] 
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ENGINEERING STATEMENT OF | 
JULES COHEN AND EDGAR F. VANDIVERE, 38 
ON BEHALF OF 
WESTINGHOUSE BROADCASTING COMPANY, INC. 
IN THE MATTER OF DOCKET 6741 


The firm of Vandivere and Cohen has been retained by Westing- 
house Broadcasting Company, Inc., to prepare Class II assignemnt plans 
responsive to the Commission's request for "specific proposals con- 
cerning possible station assignments which would supply primary service 
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to areas not now receiving such service," as requested in the 
"Further Notice of Proposed Rule Making, Docket 6741," mimeo No. 
57216. 

Channels 1020 kc, 1030 kc, and 1100 ke have been studied, 
and Class II assignment plans have been devised in general conformance 
to the objectives set forth in the "Further Notice." In more particular, 
the plans have been guided by the following detailed assignment prin- 
ciples and procedures: 

1. (a) It has been sought to assign Class II stations, as nearly 
as possible, only to towns or areas having no nighttime 
primary service; or, 

(b) to towns or areas having no nighttime primary service 
of local origin. 
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. In order to have reasonable assurance that there also exists 
a practical demand for the proposed station at the proposed 
town. Class II stations have been proposed only in towns that 
already have at least one daytime station. 

_ Where achievement of objective 1 (a) or 1 (b) above dictates 
an assignment to a small town, moderate power and relatively 
simple antennas are proposed. 

. After assignments have been made in accordance with 1 (a) 
and 1 (b) above, it is recognized that the existence of appli- 
cations or of high-powered daytime stations in larger cities 
is evidence of needed facilities, and the assignment plan has 
been filled out with assignments at such points. 
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5. Interference from Class II stations to the Class I stations 
has been allocated in accordance with existing FCC Rules 
governing Class IB stations. However, in the instance of 
the Class II station at Corpus Christi, Texas, on 1030 ke, 
it is proposed that the radiation toward WBZ be limited to 
about the value determined by these rules, because of this 
station's proximity to the Gulf of Mexico and the locally 
high ground conductivity. | 
[2033] 
. Directional antennas for the proposed Class I Batons have 
not been specifically designed; however, a channel study for 
each of the channels has been prepared which tabulates for 
each of the Class II stations the approximate permissible 
radiation at each of the critical directions and the approximate 
limitation to be received. 
In the instance of 1030 kc, the salt-water site of WBZ 
has been considered together with the ground conductivity 


at the receiving area and pertinent intervening points, and 


resulting limitations have been computed as supplemental 


information. 
In the case of each proposed Class II station, adjacent channel 
conditions have been examined to assure that no interference 
in excess of that permitted by existing FCC Rules will be 


caused or received. 


The plans resulting from these procedures are Brow in the 
attached "Class II Unlimited Time Assignment Plan for 1020 ke", 
Class Il Unlimited Time Assignment Plan for 1030 kc", ena "Class I 
Unlimited Time Assignment Plan for 1100 kc". 2 
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DOCKET 6741 
PROPOSED 
CLASS I, UNLIMITED TIME 
ASSIGNMENT PLAN 
1020 KC 


Prepared for 
WESTINGHOUSE BROADCASTING COMPANY, INC. 
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1020 KC ASSIGNMENTS 
General Data 


Night. No. of Approx. RSS Nighttime 
Location Power Towers Limitation Primary Services ** 
kw mv/m of Local 
Available Origin 


Medford, 4 2 2 
Oregon 
Rupert, 
Idaho 
* Douglas, 
Wyoming 
Liberal, 
Kansas 


Socorro, 0 
New Mexico 


Los Angeles, 50) several several 
California 


* KWIV to move from 1050 kc, 250 w, D 
** Type B 
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On the following page, the Channel study, | 


the pertinent distances, bearings, permissible radiations 
and limitations are given to a good preliminary appr OxX- 
imation. Dashes indicate that because of the distance 
involved or because of the need to protect an intervening 
station, the omitted data are not pertinent; or, in the 


instance of limitations, that the omitted data are not 
pertinent; or, in the instance of limitations, that the 
omitted limitation is below 50% of the RSS limitation. 
In the KDKA column only the closest distance to the 
KDKA 0.5 mv/m 50% contour and the most stringent 
radiation restriction are reported, together with the 
span of angle over which a restriction of radiation | 
is needed. : 
The final page shows locations and radiation 


lobes in map form. 


1020 KC ASSIGNMENT PLAN, CHANNEL STUDY 


FROM 


Medford, 
Oregon 


Rupert, 
Idaho 


Douglas, 
Wyoning 


Liberal, 
Kansas 


Socorro, 
New Mexico 


Los Angeles, 
California 


Lim from KDKA 


D = distance; 


TO Medford 


480 ni 
271° 
73 av/an 


1230 mi 
294° 
540 mv/m 


1040 mi 
308° 
350 mv/n 


620 mi 

337° 

210 av/n 
4 av/n 


1.9 av/a 


6= 


Rupert 


470 mi - 
85° 
70 nv/n 


410 mi 
271° 
58 av/n 


260 nv/n 


690 mi 
330° 
130 mv/nm 


true bearing; 


Douglas 


410 ni 
86.5° 
90 nv/m 


460 mi 
330° | 
100 nv/n 


150 mv/n 


900 mi 
45° 
350 nv/n 


5.7 av/n 


PF = permissible radiation; 


Liberal 


770 mi 
116° 
320 av/n 


460 mi 
148° 
130 av/e 


110 av/n 


980 mi 
72° 
440 mv/n 


8.4 nv/n 


Socorro 


1040 ai 
119° 
500 nv/n 


' 690 mi 


147° 
150 nv/n 


600 mi 
188° 
160 av/a 


390 mi 
240° 
70 av/n 
5 av/n 


630 mi 
86° 
160 av/n 
3 nv/e 


3.9 nv/n 


Lim = 


Los Angeles 


620 mi 
154° 
75 nv/e 


70 nv/n 


900 mi 
232° 
160 nv/a 


980 mi 
263° 
200 nv/n 


630 mi 
273° 
76 nv/n 


1.8 nv/n 


limitation 


KDKA 


1400 mi 
659-1019 
200 av/n 


920 ai 


63°-113° 


62 av/n 


500 ai 
549-1279 
19 av/e 


340 mi 
279-1179 
12 mv/m 


730 mi 
33°-96° 
35 mv/m 


1320 mi 
46°-90° 
170 av/n 


2% OZOT 
’ g3ed 


OUTLINE MAP 
No. PRICE 5 CENTS UNITED TATES 


< 
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1020 KC ¢ 


Published at Washington, D, C. Aug. 195% 


4M. Arnold Kare. Director 
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DOCKET 6741 
PROPOSED 
CLASS II, UNLIMITED TIME 
ASSIGNMENT PLAN 
1030 KC 


Prepared for 
WESTINGHOUSE BROADCASTING COMPANY, INC. 
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1030 KC ASSIGNMENTS 
General Data 
Night. No. of Approx. RSS Nighttime 
Location Power Towers Limitation Primary Services* 


kw mv/m of Local 
Available Origin 


Malvern, 1 0 0 
Arkansas 


Lodi, 10 at least 
California 2 
Brainerd, 

Minnesota 


Brigham City, , at least 
Utah 2 


Miles City, 
Montana 


Pullman, at least 
Washington 2 


Corpus Christi at least 
Texas 5 


Arcadia, 0.5 
Florida 


* Type B 


** Share time, noncommercial 
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On the following page the pertinent distances, bearings, 
permissible radiations and the limitations are given toa 
good preliminary approximation. Dashes indicate that 
because of the distance involved or because of the need to pro- 
tect an intervening station, the omitted data are not pertinent; 
or, in the instance of limitations, that the omitted limitation 
is below 50% of the RSS limitation. In the WBZ column, only 
the closest distance to the WBZ 0.5 mv/m, 50% contour 
and the most stringent radiation restriction are reported 
together with the span of angle over which a restriction 
of radiation is needed. 


For the purpose of additional information, in instances 
where it was thought possible that the salt-water site of 
WBZ (in combination with local and intervening ground con- 
ductivities) might produce an unusually high limitation, these 


limitations have been computed and are reported in paren- 


theses. 
The final page shows locations and radiation lobes 


in map form. 


1030 KC ASSIGNMENT PLAN, CHANNEL STUDY 


TO Malvern 


FROM 


Malvern, 
Arkansas 


Lodi, 
California 


B. ainerd, 
Minnesota 


Brigham City, 
Utah 


Miles City, 
Montana 


Jullman, 
Washiugton 


Corpus Christi, D 
Texas 6 


Arcadia, 
Florida 


Pr 
Lis 


Lim from WBZ 
Alternate Comp.: 


Lodi 


1610 a1 
91° 


810 mi 
177° 
360av/n 


570 ai 
254° 
S8inv/n 


1130 ami 
107° 
880nv/n 


1070 ni 
136° 
750nv/= 


990 mi 
239° 
300mv/n 


620 mi 
202° 
100nv/n 


530 mi 1570 ai 
30° 304° 

160av/m 2000nv/n 

4av/n 


$20 ai 
310° 
37av/a 


7.2mv/m 1.3av/n 
(6. 8mv/m) 


= distance; 6 


= true bearing; 


Brainerd Brigham 


City City 


810 mi 12307 at 
356° 298° 

400mv/m 430nv/n 
2nv/n 


90nv/z 
1006 mi 
254° 
300nv/n 
970 mi 
61° 
700nv/m 


230mv/n 


70av/n 


4290 mi 1220 mi 
go 321° 


1500mv/m 1100mv/n 
4nv/_ 


1400 si 1980 ei 
338° 309° 


9.lmv/m 2.2nv/n 
(9. 5mv/m) 


PF = 


Miles 


1070 mi 
325° 
400av/n 
990 mi 

50° 
360av/m 


130nv/m 


540 mi 
89° 


100av/n 


1370 ai. 
342° 
900nv/2 


1860 mi 
322° 


3.4nv/e 


Pullman Corpus 
Christi 


530 mi 

212° 

120mv/a 
3nv/e 


630, ai 1560 | ai 
19° 110° 
110mv/m 1030av/n 


620nv/a 


490 wi 1220 ai 

329° 432° 

150mv/m 540nv/m 
4av/a — 


550 mi 1370 ai 
275° 1579 
88nv/n 750av/n 


870 mi 
2779 
210nv/a 


1.8mv/a 3.3nv/e 
(8.4mv/m) 


permissible radiation; 


Lia = 


Arcadia XIQR 


820 mi 1080 mi 
123° 203° 
390mv/m 380nv/a 
--- 2nv/a 
2000 mi 
129° 
1000av/a 


1630 | ai 
148° 
500mv/a 


Zp ai 
veza/s 


1. 5av/e 


1230 ai 
247° 
370nv/n 


970 mi 
87° 
450nv/n 


8.5av/a 1.2av/n 


limitation 


CMIR WBZ 


1280, ai 
129° 138352 
Gr 


620av/a 


1820 ai 


1270 ai 
649-979 
155av/n 


900 mi 
g10-117° 
58uv/a 


1420 mi 
80°-105° 
210nv/a 


960 ni, 
21°-67° 
35nv/a 


1330 mi 
103° 
590av/2 


480 ai 
147° 
77av/n 


12. 5av/n 


4nv/m 
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€ e3ed 


OUTLINE MAP 
UNITED STATES 


a 


No. 3084 price scents 


Cee : 


ae 5 = 
ee 
z a ON 
. NS 


“? 
TM ELUPLS CHRIST! 
“f KUL 
30 KW=0 
10 KW-N 


Publehed at Washington, D. C. Ang. 1951 _ 

BY THe U. S. COAST AND GEODETIC SURVEY U.S.C. &G.S. 3084, , 
H. Armelé Karo, Director cD 

a 


ive) 


— 


1030 KC 
WESTINGHOUSE 
TENTATIVE ALLOCATION VANDIVERE AND 


176 


[2044] 


DOCKET 6741 
PROPOSED 
CLASS I, UNLIMITED TIME 
ASSIGNMENT PLAN 
1100 KC 


Prepared for 
WESTINGHOUSE BROADCASTING COMPANY, INC. 
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1100 KC ASSIGNMENTS 
General Data 
Night. No.of Approx. RSS Nighttime 
Location Power Towers Limitation Primary Services* 


kw mv/m of Loc 
Available Origin 


Kingsville, 0 0 
Texas 


Golden, at least 
Colorado 4 


Mandan, 0.5 
North Dakota 


Las Vegas, at least at least 
Nevada 4 4 


Ephrata, 0 0 
Washington 


San Francisco, 50 at least at least 
California 4 4 


* Type B 
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On the following page, the Channel study, the pertinent 
distances, bearings, permissible radiations and limitations 
are given to a good preliminary approximation. Dashes 
indicate that because of the distance involved or because 
of the need to protect an intervening station, the mitted 
data are not pertinent; or, in the instance of limitations, 
that the omitted limitation is below 50% of the RSS lim- 
itation. In the KYW column only the closest distance to 
the KYW 0.5 mv/m 50% contour and the most stringent 
radiation restriction are reported, together with the span 
of angle over which a restriction of radiation is needed. 


The final page shows locations and radiation lobes 


in map form. 


1100 KC ASSIGNMENT PLAN, CHANNEL STUDY 


FROM 


Kingsville, 
Texas 


Golden, 
Colorado 


Mandan, 
North Dakota 


Las Vegas, 
Nevada 


Ephrata, 
Washington 


San Francisco, 
California 


+ faked Pye phd 


low 
a 


a hee t 


yay 


in 


L 
D 
6 
P 
L 


TO Kingsville 


8 


950 mi 
151° 
400 av/n 


1350 mi 
172° 


1180 mi 
115° 


1810 mi 
132° 


2580 mi 
109° 


7 av/n 


Golden 


950 mi 
336° 
400 nv/n 


530 mi 
205° 
120 av/s 


600 mi 
63° 


890 mi 
121° 
330 mv/n 


930 ui 
76° 


6 nv/n 


Mandan 


"1350 mi 
354° 


530 mi 
22° 
160 av/n 


1040 mi 
41° 


890 mi - 
87° 
420 nv/n 


1260 mi 
54° 


=. 


9 nv/n 


Las Vegas 


1180 mi 
305° 
500 av/n 


600 mi 
249° 
100 mv/n 


1040 mi 
229° 
350 av/n 


180 nv/n 


400 mi 

102° 

122 nv/e 
4 nv/n 


Ephrata 


1810 mi 
325° 


890 mi 

310° 

330 mv/n 
3 av/e 


890 mi 
279° 
220 av/n 


800 mi 
345° 


1250 mi 
11° 


1.7 nv/n 


San 
Francisco 


1580 mi 
303 
1100 nv/n 


930 mi 
266° 
270 nv/n 


600 av/n 


400 nmi 

286° 

120 av/n 
4 av/n 


690 mi 
191° 
130 nv/n 


1.5 av/2 


17 nv/n 


480 mi 
599-1259 
17 nv/n 


400 mi 
103°-160° 
12 nv/n 


1050 mi 
57°-98° 
87 nv/a 


1250 mi 
889-1199 
140 nv/a 


1410 mi 
64°-96° 
208 nv/a 


Approx. 2.3 nv/n 


D = distance; § = true bearing; PF = permissible radiation; Lim = limitation 
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[2819] 
[Received Apr. 1, 1960 - FCC] 
COMMENTS OF WCCO ON THIRD NOTICE 
Midwest Radio-Television, Inc., (WCCO) Minneapolis, Minnesota, 
by its attorneys, submits the following comments on the Third Notice 
in these proceedings: 
I, The Problem 
1. The Third Notice, as in earlier stages of this proceeding, is 
concerned with the best way to exploit a large segment of the Nation's 
natural resources in the radio spectrum - the clear channels - in order 
to improve standard broadcast service to areas now deficient in such 
service. This problem is of major proportions; at night, more than 
half of the country's area and more than 25 million people still do not 


have any groundwave service. These areas and people, therefore, rely 


upon the skywave service of clear channel stations; but, large portions 
of the country - much of it in areas where there is no groundwave 
service - even have no, or an entirely insufficient amount of, decent 
(Grade E) skywave service (See Engineering Statement of A, Earl 
Cullum, attached, (hereinafter referred to as "Cullum Statement"), 
Figs. 9, 10; Third Notice (hereinafter referred to as "Notice (Part Il)") 
Pars, 2, 3, 10). 


[2820] 

2. The only possibility of increasing and improving broadcast 
service to these areas lies in better exploitation of the present 23 
Class I-A channels, the very channels which have, from the outset of 
radio, been expressly designed to render ground and skywave service 
over extensive areas (Notice of April 15, 1958 (Part Il) - hereinafter 
referred to as "Notice (Part I)" - Pars. 13, 15, 38, 39, 41, 42; Notice 
(Part I), Pars. 2, 12). 


Il. Possible Approaches to Problems 
3. The alternative approaches to making a better use of the only 
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available resource are (1) expanding groundwave service, primarily 
through the addition of a new station or stations to each of the 23 I-A 
channels; or (2) expanding skywave service through the authorization 
of greater power for the I-A station on each clear channel; or (3) a 
selective use of these alternatives according to the circumstances 
relating to each clear channel. | 

4. The Notice (Part II) basically, though tentatively, adopted the 
third approach. The Notice (Part Il) adopts the first approach. 

5. The Notice (Part Il) adopted the selective approach and con- 
cluded: | 


(a) The possibility of expanding groundwave service to new 


areas at night, whether from new or expanded clear channel stations, 
is severely limited (Pars. 38, 39, 41, 46; See Notice (Part Il), Par. 12). 


[2821] 

(b) Improvement in service - increase in quality as well as 
expansion to needful areas - must come primarily from new or im- 
proved skywave service by Class I stations (Par. 42). | 

(c) Accordingly: 

(i) On 12 of the I-A channels, including 830 ke, which 
were carefully selected, operation by the existing I-A stations 
with increased (750 kw) power would improve and expand day- 
time and nighttime (both groundwave and skywave) service in 
areas where service is now deficient (Pars. 52-54): | 

(ii) On the other 12 channels, where the use of such 
increased power would not achieve such gains, 5 could best be 
used by assigning to each channel two Class I stations, with 
each station protecting the other by appropriate directional an- 
tennas and both having skywave as well as groundwave service; 
and the remaining 7 could best be used by assigning to each a 
Class II fulltime station (with groundwave service). | The new 
stations on all 12 channels would be assigned in the western 
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part of the country where most of the "white areas" are located 

(Pars. 55-60). 

6. The Notice (Part II) abandons the above approach, and instead 
proposes the assignment of a new 10 to 50 kw Class II station (with 


groundwave service only) on every one of the 23 I-A channels (including 


1030 and excluding 660 and 770) in designated western states at approxi- 
mately 1250 miles or more from the 


[2822] 
existing I-A station. The grounds assigned for this change in approach 
are: 

(a) The directionalization proposed for the existing I-A station 
on 5 of the channels would eliminate or reduce existing groundwave 
service and "dislocate" existing skywave service (Par. 7). 

(b) Higher power for I-A stations, though it will improve skywave 
service on I-A channels, is not the only factor bearing upon the extent, 
location and time of such improvement (Pars. 8, 9). 

(c) More than half the land area and over 25 million people still 
represent "white areas" and have to rely on skywave service (from 
clear channel stations) at night; the substantial increase in fulltime 
stations in recent years has made no "significant" contribution to 
reducing such "white areas"; and the inability to reduce "white areas" 
is "essentially basic’ because of the nature of radio propagation 
(Pars. 10, 12). 

(d) Accordingly, duplicate fulltime assignments on I-A channels 
must be limited to specified areas which need service and which will 
cause minimum interference to existing I-A service (Par. 12). 

Ill. Case Study of Part Il Approach to 830 ke. 

7. California is the State suggested for a new fulltime Class I 
station assignment to provide groundwave service on 830 kc (Notice 
(Part Ill), Table I). The Commission has invited comments on this 
proposal, and on the use of greater power by I-A 
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stations, and has specifically requested "specific data" to show "need 
for" and "extent" of the new service suggested, and the resulting inter- 
ference limitations on existing service. 

8. WCCO, Minneapolis, Minnesota, the I-A station’ on 830 kc, has 
had a study made to compare the gains (and losses) in service from 
(a) a Class II use of the channel in California, as suggested in Part Ill, 
and (b) the use of increased power (750 kw) by WCCO, as suggested in 
Part I. The details are embodied in the attached Cullum Statement. 
Because California is the State furthest from Minneapolis, it represents 
the optimum area for duplicating 830 kc. And, WCCO made extensive 
studies to pick the optimum location in California for the suggested use 
of the new Class II stations. Alternative locations within the State were 
studied in relation to potential groundwave service to "white areas" 
(Cullum Statement, Fig. 9) and potential overall groundwave service. 
And, the operation which would produce the greatest gains was selected 
- one in the vicinity of Atascadero, along the Pacific Coast, roughly 
midway between Los Angeles and San Francisco. The details of this 
study are given in the Cullum Statement, bottom Page 1, and Appendix 
I. The location selected is as far from Minneapolis as it is possible to 
get. It is very close to the center of the "white area” enclave which 
surrounds it. And, the antenna designed for the Class I operation at 


Atascadero comes close to providing a Class A or B groundwave service 


to almost the entire enclave (Cullum Statement, Fig. 7). | 


[2824] 
Hence, the duplicate nighttime use of 830 ke illustrated in 1 the present 
case study cannot be materially improved, if it can be improved at all. 
The suggested WCCO 750 kw operation was designed so as to 
maintain present radiation toward Cuban and Mexican stations on 830 
ke, aS well as toward Canada, to double approximately the radiation 
eastward, and to concentrate the greatest amount of energy toward the 
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West (Cullum Statement, p. 1), as proposed earlier by the Commission 
(Notice (Part Il), Par. 54). 

9. The WCCO study shov-= (a) the overwhelmingly greater gains 
in service which operation of WCCO with increased power will achieve, 
and (b) the almost insignificant gross gains - and the overall net loss - 
which the suggested fulltime Class I operation in California will 
produce. Specifically: 

(a) The maximum aggregate "white area" population to which 
a California station will bring Grades A and B groundwave service at 
night is 29,689 in an area of 895 square miles (Cullum Statement, p. 4). 

(b) The maximum aggregate population which will gain an 
interference-free groundwave service is approximately 70,000 (Cullum 
Statement, p. 4). 

(c) The suggested California operation(s) on 830 kc have 
been provided with a type of directional antenna which will generally 
(though not necessarily specifically) avoid interference to WCCO's 
present F contour (See Cullum Statement, Fig. 4), 
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but, it is an over-simplification, and indeed inaccurate, to conclude 
that WCCO's skywave service will not receive interference from the 
new, fulltime Class II operation. It is recognized that clear channel 
skywave service is a variable thing. Not only does it change in quality 
with latitude, longitude, time of the year, etc., but the amount of it at 
any given time and place varies with the standard of service selected. 
That interference to skywave service will be caused even by the 23 
Class II operations suggested by the Commission is reflected in the 
request (Notice (Part Il), Par. 19) for a showing of interference "upon 
existing service through the confusions of the received signals" (Notice 
(Part Il), Pars. 35, 40). To illustrate the injury which WCCO's sky- 
wave service will suffer, a study has been prepared to show the objec- 
tionable interference, under the long-established present standards, 
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which the suggested Class II operation in Atascadero, California, will 
cause within WCCO's 100 uv/m and 500 uv/m (both 50%-of- the-time) 
contours. This study shows that the suggested California Class suf 


operation — even though protecting WCCO's F contour — will cause 
WCCO to lose 86,742 square miles, or 10%, of its 500 uv/m - 50% sky- 
wave service area, and over 1,000,000 square miles, or 40%, of its 


100 uv/m - 50% skywave service (Supplemental Cullum Statement, 
attached, p. 2, Fig. 14). There is substantial actual listening to WCCO 
in the above areas which would be blanketed by objectionable interfer- 


ence from the Atascadero operation. A few years ago wcco made 
| 
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a count for the month of February of all unsolicited mail it received. 
During that single month, it received such mail from over 100 separate 
towns in 18 different states (ranging from Washington to Florida) lying 
in whole or in part within the interference area (Cullum Supplemental 
Statement, Fig. 14). Moreover, the loss of this wcco skywave service 
is all the more serious because the interference area is overwhelmingly 
“white area," and much of it with an adequate amount of good skywave 
service (Figs. 9, 10, 14). The loss of skywave service to WwCCO's 
present operation from the suggested California Class 1 assignment 
is so great in comparison with the amount of "white area’ ' population 
which that assignment will serve, indeed, that the additional assignment 
on 880 ke suggested by the Notice (Part Ill) represents a far less 
efficient use of the channel than does the operation of WCCO free of the 
interference from such an assignment, even though it is a with 50 
kw as at present. 
(d) By increasing power to 750 kw and eperating with a 

directional antenna, WCCO will provide a new E service to over 

18,000,000 people in an area of over 1,500,000 square miles, and in- 
crease the population receiving an F service by over 4, 000, 000, repre- 

senting a gain in skywave (E and F) service, overall, to over 22,000,000 
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people in an area of almost 1 and 1/2 million square miles (Cullum 
Statement, p. 4; Figs. 3, 5). 
(e) This new WCCO skywave service will achieve some 


remarkable gains: 
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(i) In the first place, it will provide the first. E service 
to sizeable portions of Iowa, South Dakota, Wisconsin, Nebraska, 
Llinois, Wyoming, Montana, Colorado, Utah, and Idaho; it will provide 
the second E service to even larger areas of Wisconsin, Indiana, Ken- 
tucky, Ohio, North and South Dakota, Nebraska, Kansas, Colorado, 
Wyoming, Montana, Utah, and Idaho; it will provide the third E service 
to substantial areas of Michigan, Ohio, Wisconsin, Minnesota, North 
and South Dakota, Wyoming, Colorado, Utah, Idaho and Washington. 
Very little of the area which will receive WCCO's E service between 
Lake Erie on the East and the Rocky Mountains on the West now re- 
ceives more than 2 such services; and, much more than half receives 


no or but one such service (Cullum Statement, Pars. 5, 10). 


(ii) ‘In the second place, the major portion of the area 
which will receive the new WCCO E service now has no groundwave 
service at all; it is "white area” (Cullum Statement, Figs. 5,9). Thus, 
the areas to which WCCO will bring a satisfactory grade of skywave 
service are largely deficient in both groundwave and skywave service. 
Large areas have neither - in Nebraska, South Dakota, North Dakota, 
Montana, Wyoming, Idaho, Colorado, Utah; very much larger areas 
have no groundwave and but one skywave service - in Wisconsin, North 
and South Dakota, Nebraska, Kansas, Colorado, Utah, Wyoming, Mon- 
tana, Idaho and Washington. 
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Included in one or the other of these two categories are most of Neb- 
raska, Wyoming, Montana, Colorado and Idaho, and almost half of 
Kansas and South Dakota (Cullum Statement, Figs. 5, 9, 10). 
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f. The population which will gain a Class A or B groundwave 
service from WCCO's operating with 750 kw and directional antenna is 
over 1,000,000 in an area of over 750,000 square miles (Cullum State- 
ment, p. 4, Figs. 1, 2). A comparison of the WCCO B contour in Figure 
2 and existing B service in Figure 9 (Cullum Statement) shows that 
this groundwave service would be provided to very large white areas" 
in eastern South Dakota and Nebraska as well as western Minnesota 
and western Wisconsin and to even more extensive areas throughout 
the Northwest with but a single groundwave service. Almost all of this 
gain in groundwave service can undoubtedly be realized with a direc- 
tional antenna designed so as to minimize self-interference. 

g. The gains (both skywave and groundwave) from a WCCO 750 kw 
operation with directional antenna are So great that it would be a far 
more efficient use of the channel to authorize such an operation co- 
incident with a Class II fulltime assignment in California, rather than 
to choose the latter in place of the 750 kw operation, Thus, whereas 
the California operation's service would be reduced to 33, 602 people 
overall and to 10,449 in "white areas," WCCO would still provide anew 
skywave service to over 17, 000,000 people in an area of over 600,000 
square miles, 

i 
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as well as the same expanded and improved ground service it would 
have without the California operation (Cullum Statement, P. 4). But, the 
cost of permitting the California Class II operation at the same time as 
WCCO's 750 kw operation is great. Class E service would be lost to 
2,000,000 people; and over 5,000,000 people would lose weco skywave 
service (Cullum Statement, p. 4). Since this area and population which 
would be deprived of WCCO skywave service has no groundwave service 
for the most part and some of it not much skywave service (Cullum 
Statement, Figs. 6, 9, 10), the loss is entirely disproportionate to the 
gain of 10,000 "white area” people which the Class II assignment in 


California would achieve. | 
| 
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IV. The Selective Approach of Increased Power 
on Some Channels and Breakdown of Others is 
Far Superior to a Wholesale Breakdown of 


All Channels. 


10, Since the population density in the Atascadero "white area” 
enclave is reasonably typical of the density in the other western states 
to which the other 22 Class II assignments on I-A channels would be 
assigned, the overall gain in service to "white area" populations to be 
expected from all 23 such Class I stations is only 690,000 people or, 
at most, 1,610,000 (23 times the 30,000 (or 70,000) to be gained by the 
Atascadero operation on 830 kc). This gain from all the breakdowns is 
to be compared with the more than 25,000,000 people still residing in 
"white areas" (Notice (Part I), Par. 10). It should also be compared 
with the 22,000,000 people who will gain a Class E 
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service from wCCco alone, if it is authorized to operate with 750 kw, 


especially as a very large number of these people has neither ground- 
wave nor a good (Class E) skywave service (See Par. 9(e), above). If 
the gains to be achieved by the suggested breakdown of 830 kw are 
typical — and such a conclusion is not unreasonable — then the whole- 
sale breakdown of the 23 I-A channels will hardly make a dent in the 
basic problem to be solved. Indeed, the conclusion is unavoidable that 
this approach is a serious step backwards. 

11. In any event, so far as 830 kc is concerned, the foregoing case 
study demonstrates fully that WCCO operating with 750 kw and a direc- 
tional antenna will'achieve overwhelmingly greater gains on that channel 
than will the alternative approach of a second (Class Il) fulltime assign- 
ment in California. 

12. The abandonment in Part Ill of the selective approach of Part 
Il (with its combination of increased power on some channels and a 
preakdown of others) is completely unsound. The Part II approach 
rests upon two criticisms of Part 0. 
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(a) First, it is claimed that there will be losses ‘of ground- 
wave service and "dislocation" of skywave service (Notice (Part 1), 
Par. 7). But, this point, even if true, could apply only to 5 (actually 4, 
since 770 ke was one of the 5) of the 25 channels for which a restriction 


of signal to the west was proposed, It does not apply to the other 7 


clears the breakdown of which would not affect the present operation of 
the I-A station involved. Nor can it apply to the 12 scheduled for in- 


creased 
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power. Moreover, it is highly likely that any loss of groundwave serv- 
ice in the East is more than compensated by gains elsewhere. Refer- 
ence need be made only to the KOB decision which involved a pains- 
takingly thorough balancing of gains and losses under just such a situ- 
ation. And, it is to be remembered that even though there are more 
"white area” people in the East than in the West (Notice (Part Ii), 
Par. 10), the need for standard broadcast service is far greater in the 
broad and thinly-settled regions of the Rocky Mountains. Not only is 
skywave service far less (See Cullum Statement, Fig. 10), but most, if 
not all, of the eastern areas which might lose some groundwave service 
enjoy multiple choices of both FM and TV service — a privilege denied 
millions of people in the very western areas which are without or 
deficient in standard broadcast groundwave and skywave service. 

(b) Second, the point is made that power is not! the only factor 
determining the quality of skywave service (Notice (Part im) Pars. 8, 9). 
There is no dispute on this point. But, its truth in no way derogates 
from the fact that greater power for a I-A station will greatly increase 
the quality of its skywave service, and, if aimed in the right direction, 
will provide a much needed service to large populations and areas. The 
Commission itself has made this clear by recognizing that improvement 
in service must come through skywave (Notice (Part Il), Par. 41); Notice 
(Part Il), Par. 12), and that this can come only through increased power 
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for I-A stations (Notice (Part Il), Pars. 42, 52-54; Notice (Part I), 
Par. 12). So far as 830 ke is concerned, the above case study is 
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sufficient proof that increased power for WCCO is the best — indeed the 
only sensible — way of increasing service to areas which need it. 

(c) Finally, it is concluded in Part Il — apparently on the 
basis of the two points discussed above — that to reduce the "white 
areas" a wholesale breakdown of all of the J-A channels is necessary or 
desirable (Notice (Part III), Par. 12). This is obviously a complete 
non sequitur. Even if the criticisms of Part II were sound, it does not 
follow that a complete abandonment of its approach and a wholesale 
switch to the Part Ill approach is the best way of attacking the basic 
problem in this proceeding. On the contrary, it is entirely unnecessary 
to give up the unchallengeable advantages of the Part II approach in 
order to avoid any disadvantages it may have. It is entirely possible 
to have the best of both possible worlds — namely, of increased power 
and a breakdown, The present conditions of use of the 23 to 25 clear 
channels varies so greatly — in location of the I-A's stations, in the 
need for service of pertinent areas, in foreign problems, etc. — that all 
of them cannot be treated alike. What is needed is a carefully selective 
approach to the resources available for attacking the problem so as to 
ensure that each one of the 23-25 clear channels is exploited in the 
manner which will make the best possible use of that channel and the 
greatest possible contribution to solving the problem at hand. 

13. One final matter. It seems perfectly obvious that increased 
power for some at least of the I-A clear channel stations 
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is by far the best method — technically, engineering-wise — of improv- 
ing service to "white" and other needful areas. Accordingly, it must 
be other considerations — namely, economic — which inhibit adoption 
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of the one measure which can make a significant dent in the problem. 


But, the answer to the economic problem presented by one station in a 
market having more power than another (or of one present I-A station 
obtaining an increase in power which will be denied to another I-A 

station) is certainly not so obviously adverse as to require rejection of 
that measure. It is highly doubtful that the grant of 750 kw to one (or 
12) I-A station(s) will cause much injury to competitor(s). There are 
stations today in the same market with greater disparity of power than 
will prevail between 50 and 750 kw stations. And, in many markets, 
stations with less or the least power are the most popular. Moreover, 
the costs of operating a 750 kw station will be so great and its rates 
will accordingly be so high, that no loss of business by local competitors 
is to be expected. In fact, it is likely that many local advertisers will 
be priced off the 750 kw station, which will have to seek its support 
among national advertisers requiring large audiences. In any event, 
some increased power in some instances at least seems So obviously 
desirable and necessary, the proper course is not to permit the economic 
problem, sub silentio, to be a bar, but, if it is necessary, to face it, 
study it, and then resolve it. It is submitted that once the economic 


problem is unfolded and studied, 
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it will not be as much of a bugaboo as it seemed to have been heretofore. 
V. Conclusions 
1. An increase in WCCO's power to 750 kw and a directional 

antenna beaming the greater part of the energy westward represents 
the best possible use which can be made of 830 kc. : 
(a) WCCO is favorably located in the central part of the 

country to reach areas which greatly need better service. 
(b) WCCO's present 50 kw operation does not meseauatzy 


exploit a scarce natural resource. 
(c) WCCO's 750 kw operation with DA achieves gains in 
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skywave and groundwave services in areas deficient in both which com- 
pletely overshadow the insignificant reduction in ‘white area” which 
the optimum assignment on a breakdown of 830 ke can produce. 

2. The breakdown of 830 kc so as to puta fulltime Class II oper- 
ation in California, even if given the optimum location, will achieve 
so little direct benefits, that it represents a far worse use of 830 kc, 
than if present conditions remain undisturbed. 


Respectfully submitted, 
Midwest Radio-Television, Inc. 
By /s/ Peter Shuebruk 

Fly, SCE EUS e Gaguine 


April 1, 1960 Its Attorney 
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ENGINEERING STATEMENT OF D.A. PETERSON OF THE FIRM OF 
A. EARL CULLUM, JR., CONSULTING ENGINEERS, IN CONNECTION 
WITH ENGINEERING STUDIES MADE FOR MIDWEST RADIO- TELE - 
VISION, INC., LICENSEE OF RADIO STATION WCCO, MINNEAPOLIS, 
MINNESOTA 


* * * * * * 


I, D. A. Peterson, am an engineer associated with the firm of 
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A. Earl Cullum, Jr., Consulting Engineers, with offices located in Dallas, 
Texas. I received the Bachelor of Science Degree in Electrical Engi- 
neering from Southern Methodist University in 1934. I have been em- 
ployed in an engineering capacity by broadcast stations since 1933. I 
have been a partner in the firm of A. Earl Cullum, Jr., since 1940. I 
have submitted reports of a technical nature to the Federal Communica- 
tions Commission regularly, and I have appeared before the Federal 
Communications Commission as an expert engineering witness. lama 
Senior Member of the Institute of Radio Engineers. | 

This firm has been employed by Midwest Radio-Television, Inc., 
to make studies and prepare engineering exhibits in response to the 
Federal Communications Commission Third Notice of Further Proposed 
Rule Making in Docket No. 6741 adopted September 18, 1959, and re- 
leased September 22, 1959. 

Radio Station WCCO operates on 830 kilocycles with: 50 kilowatts 
of power and a nondirectional antenna unlimited time in the vicinity of 
Minneapolis, Minnesota. The Third Notice of Further Proposed Rule 
Making invites comments regarding the plan of assigning a Class Il 
statim on 830 kilocycles in the State of California and regarding the use 
of power in excess of 50 kw by the Class I-A station on 830 kilocycles. 

Studies have been made to compare the present groundwave and 
skywave service of WCCO with that which could be obtained if WCCO 
were to operate with 750 kilowatts of power and a directional antenna. 
In order that the operation with 750 kilowatts not increase the inter- 
ference to existing foreign stations XELA in Mexico City, ‘Mexico, and 
CMBZ in Havana, Cuba, a directional antenna was designed to limit the 
radiation toward those stations to no more than that from the existing 
operation of WCCO with 50 kilowatts of power and a nondirectional 
antenna. In addition, the pattern was further shaped so as to direct the 
main lobe to the west as appeared most suitable to the Commission as 
stated in paragraph 54 of the Further Notice of Proposed Rule Making 
adopted and released April 15, 1958. Copies of the horizontal radiation 
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patterns for both the 50-kilowatt nondirectional and 750-kilowatt direc- 
tional operation of WCCO are attached. 

Preliminary studies were made of the entire state of California 
to locate areas and populations where a Class I station could provide 
a new service in under-served areas. These studies were made by 
referring to Exhibit 3 of the Clear Channel Broadcasting Service (CCBS) 
Comments dated August 15, 1958, in Docket No. 6741, to determine 
where the under-served areas were located, and by referring to the 
1950 United States Census figures and maps to determine the density of 
population in the under-served areas. From these studies three loca- 
tions of under-served areas were found with reasonably dense popula- 
tion. These areas were in the vicinities of Atascadero, Eureka, and 
Redding, California. Preliminary population studies of these three 
areas were then made by using a typical directional antenna pattern 
for operation on 830 kilocycles with 10 kilowatts of power that would 
not cause interference within the existing WCCO Type "EF" service area 
as limited by atmospheric noise. The attached APPENDIX I contains 
copies of maps that were prepared to determine the areas that could be 
served with the typical pattern and contains a tabulation of the results 
of the preliminary population studies. As a result of these studies, the 
Atascadero area was chosen as the one which would provide the most 
service to under-served areas in California. The directional antenna 


pattern was then perfected for the Atascadero area. A copy of the 


antenna pattern is attached. 
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PROJECTION OF CONTOURS 
The WCCO groundwave contours were determined primarily from 
the Columbia Broadcasting Company Report Number E-464 entitled 
WCCO FIELD INTENSITY SURVEY dated February 3, 1941. Copies of 
this report were made available to members of the Broadcast Bureau 
in connection with the hearing in Docket No. 11227. Where the ground- 


195 | 2837] 


wave contours extended beyond the extent of the Decrerionts the 
conductivity shown on Figure M3 of the rules was used. The Atasca- 
dero Class II groundwave contours were determined by use of the con- 
ductivity shown on Figure M3. Where two or more values: ‘of ground 
conductivity were encountered along a radial, the equivalent-distance 
method of combining conductivities was followed. 

The groundwave contours projected were for the type e "A" and "B" 
services as defined in Exhibit 109 in Docket No. 6741. In the case of 
WCCO the type "A" and "B" services were taken as the 1. 5-mv/ m 
contour and the 0.5-mv/m contour respectively, but the distortion zone 
from self interference was not delineated. The type "A" and "Bl" serv- 
ices for the Atascadero Class II station were those limited by skywave 


interference from WCCO in accordance with the ratios of desired 
groundwave to undesired skywave from WCCO as established in Exhibit 
109. The Atascadero groundwave service areas were computed to be 
limited as follows: | 

Limitation From: | WCCO 50 KW ND WCCO 750 KW DA 

Type "A" service 5.4 mv/m 87.5 mv/m 

Type "'B" service 2.2 mv/m (15. 5 mv/m 

The WCCO skywave contours were projected for type "Ee" and "F" 

services in accordance with the procedure specified in Exhibit 109. 
Consideration was given to the latitude effect for various, paths. Vertical 
radiation patterns were used to properly account for changes in radiation 
at angles above the horizon. The type "EB" service is 0. 25 mv/m, 60% 
time skywave signal as limited by atmospheric noise, and the type "F" 
service is 0.25 mv/m, 30% time skywave service as limited by atmos- 
pheric noise. The reference for the atmospheric noise used was Figure 
14-4 of Exhibit 264 in Docket No. 6741. The noise figures were con- 
verted from 1000 kc to 830 ke for these studies in accordance with the 
procedure specified in Exhibit 109. Interference to the WCCO type "E" 
and "F"' service areas from the Atascadero Class II station was deter- 
mined according to the procedure specified in Exhibit 109. 


[2837] 


196 


ATTACHED FIGURES 


The following attached figures were prepared under my super- 


vision to show the results of the studies made: 


1. 


Map showing the type "A" and "B" service areas for the 
operation of WCCO with 50 kilowatts of power and a non- 
directional antenna 

Map showing the type "A" and "B'" service areas for the 
operation of WCCO with 750 kilowatts of power and a 
directional antenna. 

Map showing the 0.25-mv/m, 30% time contour and type 
"EF" service area for the operation of WCCO with 50 kilo- 
watts of power and a nondirectional antenna, as limited 
by noise and with no Class II station on 830 kilocycles in 
California. 

Map showing the 0.25-mv/m, 30% time contour and type 
"FE" service area for the operation of WCCO with 50 kilo- 
watts of power and a nondirectional antenna, as limited 
by noise and as limited by a Class II station on 830 kilo- 
cycles at Atascadero, California. 

Map showing the type "E" and "F" service areas for the 
operation of WCCO with 750 kilowatts of power and a 
directional antenna as limited by noise and with no Class 
I station on 830 kilocycles in California. 

Map showing the type "E" and "F"' service areas for the 
operation of WCCO with 750 kilowatts of power and a 
directional antenna, as limited by noise and as limited by 
a Class II station on 830 kilocycles in Atascadero, 
California. 
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Map showing the type "A" and "'B" service areas for a 
Class II station on 830 kilocycles at Atascadero, 
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California, as limited by the operation of WCCO with 50 
kilowatts of power and a nondirectional antenna. 
Map showing the type "A" and "B" service areas for a 
Class II station on 830 kilocycles at Atascadero, Califor- 
nia, as limited by the operation of WCCO with 750 kilo- 
watts of power and a directional antenna. ! 
Copy of Exhibit 3 of CCBS Comments dated August 15, 
1958, showing type "B" radio service nighttime | iin the 
United States as of January 1, 1957. : 
Copy of Figure 28 from CCBS Exhibit 340 in Docket No. 
6741 showing type "E" - 60% nighttime service of all Class 
1A and 1B stations as of 1946. WCCO does not develop a 
type "E" service within the United States. | 
Horizontal radiation pattern for the operation of wcco 
with 50 kilowatts of power and a nondirectional antenna. 
Horizontal radiation pattern for the operation of wcco 
with 750 kilowatts of power and a directional antenna. 
Horizontal radiation pattern for a hypothetical Class Il 
station for operation on 830 kilocycles with 10 kilowatts 
of power and a directional antenna at Atascadero, 
California. | 
AREAS AND POPULATIONS | 
Land areas were determined with a polar planimeter on the 
original coverage maps. Populations were determined from United 
States 1950 census figures and maps. The Atascadero type "A" and '"'B" 
services were assumed adequate for urban populations, hence no deduc- 
tions were made from the total population enclosed. The wcco type 
"At service was assumed adequate for urban populations, except that 
10% of the population of cities over 10,000 outside the 10-mv/ m contour 
was deducted. The WCCO type "B", "E", and "F" services were 
assumed adequate only for rural populations, so all urban population 
was deducted. The WCCO type "E" service for 750 kilowatt operation 
| 
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would provide some service to urban areas, but studies of such service 
were not made. 

Within the type "A" and "B" service areas, populations were 
studied by minor civil divisions. Within the type "E" and "F" service 
areas, populations were studied by counties. In each case, uniform 
distribution of rural population was assumed for each minor civil 
division and county respectively. 

The results of the analyses have been assembled in tabular form 
on the following page. 
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ANALYSIS OF AREAS AND POPULATIONS SERVED BY WCCO 
WITH NO CLASS II STATION ON 830 KC IN CALIFORNIA 


___ WCCO 50 KW ND__ WCCO 750 KW DA 

Square Miles Square Miles Population Square Miles Population 
WCCO Type "A" service 32,946 2,130,365 73,413 3,031,175 
WCCO Type "B" service 37,119 722,105 72,789 885,285 
WCCO groundwave service 70,065 2,852,470 146,202 3,916,460 
WCCO Type "E" service 0 0 1,504,015 18,064,406 
WCCO Type "F" service 645,615 10,175,326 638,454 14,249,134 
WCCO skywave service 645,615 10,175,326 2,142,469 32,313,540 


WCCO Total service 715,680 13,027,796 2,288,671 36,230,000 
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ANALYSIS OF AREAS AND POPULATIONS SERVED BY weco 
AND BY A CLASS II STATION ON 830 KC WITH 10 Kw OF POWER DIRECTIONAL 
ATASCADERO, CALIFORNIA 


WCCO 50 KW ND __WCCO 175 750 KW DA _ KW DA 
Square Miles Population Square Square Miles ; Population 
WCCO Type "A" service $2,946 2,130,365 73 ,413 3,031,175 


WCCO Type "B" service 37,119 722,105 72,789 885,285 
WCCO groundwave service 70,065 2,852,470 146,202 3,916,460 
WCCO Type "E" service 0 0 935,864 16,087,075 
WCCO Type "F" service 645,615 10,175,326 346,719 11,143,075 
WCCO skywave service 645,615 10,175,326 1,282,583 27,230,150 


WCCO Total service 715,680 13,027,796 1,428,785 31,146,610 


Class Il Type "A" service 2,165 47,972 1,156 10,953 
Class II Type "B" service 1,936 22,989 881 22,649 
Class II groundwave service 4,101 70,961 2,037 33,602 
WCCO and Class I 

combined service 719,781 13,098,757 1,430,822 31,180,212 


ANALYSIS OF "WHITE" AREAS THAT WOULD BE SERVED BY 
THE CLASS Il STATION AT ATASCADERO, ESERIES 


WCCO 50 KW ND___ woco. 750 KW DA 
Square Miles $s Population Square Mi re Miles _ Population 


Class II Type "A" service 291 22,449 193 5,622 
Class II Type "B" service 604 7,240 4,827 
Class II groundwave service 895 29,689 2 10,449 
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SUMMARY | 
If WCCO were to increase power from 50 kw with a nondirectional 
antenna to 750 kw with a directional antenna, and if there were no Class 
II station on 830 kilocycles in California, the groundwave coverage 
would increase from an area of 70,065 square miles with 2,852,470 
persons to an area of 146,202 square miles with 3,916, 460 persons, a 
gain of 76,137 square miles with 1,063,990 persons, and the skywave 


[2840] 200 


coverage would increase from an area of 645,615 square miles with 
10,175,326 persons to an area of 2,142,469 square miles with 32,313,540 
persons, a gain of 1,496,854 square miles with 22,138,214 persons, for 


an overall gain of groundwave and skywave coverage of 1,572,991 square 
miles with 23,202,204 persons. 
If 2 Class II station were to operate on 830 ke at Atascadero with 
10 kw of power, the'skywave service of WCCO would decrease from an 
area of 2,142,469 square miles with 32,313,540 persons to an area of 
1,282,583 square miles with 27,230,150 persons, for a loss of 859,886 
square miles with 5,083,390 persons, for which the Class II station 
would provide service to only 2,037 square miles with 33,602 persons. 
The attached figures were prepared under my supervision and 
are true and correct to the best of my knowledge and belief. 


/s/ D. A. Peterson 
[JURAT dated March 26, 1960 and SEAL] 
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PRELIMINARY COVERAGE STUDIES 
FOR LOCATING A CLASS II STATION 
IN THE STATE OF CALIFORNIA 
FOR OPERATION ON 830 KILOCYCLES 
WITH 10 KILOWATTS OF POWER AND 
A DIRECTIONAL ANTENNA NIGHTTIME 


CONTENTS 


Figure 1 is a map showing the 25- and 2.0-mv/m contours for a hypothetical Class II 
station located in the vicinity of Atascadero, California, on 830 ke with 10 ky of 
power directional nighttime. 


Figure 2 is a map showing the 25- and 2.0-mv/m contours for a hypothetical Class II 
station located in the vicinity of Eureka, California, on 830 ke with 10 kw of power 
directional nighttime. 


Figure-3 is a map showing the 25- and 2.0-mv/m contours for a hypothetical Class II 
station located in the vicinity of Redding, California, on 830 kc with 10 kw of power 
directional nighttime. 


(Figure 4 is 4 tabulation of the populations that would be served by the above 
hypothetical facilities. 


Note: The dotted area represents the Type "B" Radio Service as shown on Exhibit 3 of 
the CCBS Comments dated August 15, 1958, in Docket No. 6741. The remaining 
area is “white” area. 


[2855] 


mie 


M7 Pog RN IS 
Sm GA ae A 


PA TPO eh 
PAA. 


NS ae 

Ks ee 
e Set 
Re oe 


EN GS 
CYA. 


Sh 
yy 
ree Ral 


216 


\e| 2856) Ue 


BSS 
HAC a 
1 SSS Fear 

Loy | | sens 
Ao cower 


Be caiman 
CSR SN 
: secant 


me ee Sas 


ae 
Se 


eager 
fan 
SSE 


iyo 


Par Se 


4 
ie) 


STA Pe 
SSNEESSOicaz 


[2858] 218 


PRELIMINARY POPULATION ANALYSIS. OF AREAS SERVED 
“TH ATASCADERO, EUREKA, OR REDDING, CALIFORNIA 
BY A GLASS IZ FACILITY OW 830 KILOCYCLES . 
WITH 10 KILOWATTS OF POWER AND THE SAME 
DIRECTIONAL ANTENNA PATTERN 


Total Population Enclosed 
: 69,820 
42,272 
53,865 


RECEIVED 
APR1 1960. 


gcc, | 
OFFICE OF THE SECRETARY 


SUPPLEMENTAL 
ENGINEERING STATEMENT ON BEHALF OF 
MIDWEST BADIO-TELEVISION, INC., 
RADIO STATION WCCO 
MINNEAPOLIS, MINNESOTA 
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SUPPLEMENTAL R 
ENGINEERING STATEMENT OF D. A PETERSON OF THE FIRM OF A. EARL CULLUM, JR., CONSULTING ENGINEERS 
IN CORRECTION WITH ENGINEERING STUDIES MADE FOR MIDWEST RADIO-TELEVISION, INc., 
LICKNSER OF RADIO STATION WCCO, MINNEAPOLIS, MINNESOTA 
* ® Pe A eS 

I, D. A. Peterson, am an engineer associated with the firm of A. Earl Cullum, Jr., Consulting 
Engineers, with offices located in Dallas, Texas. I received the Bachelor of Science Degree in Electrical 
Engineering from Southern Methodist University in 1934. I have been employed in an engineering capacity 
by broadcast stations since 1933. 1 bave been a partner in the firm of A. Earl Cullum, Jr., since 1940. 
I have subaitted reports of a technical nature to the Federal Commmications Commission regularly, and I 
have appeared before the Federal Communications Commission 4s an expert engineering witness. ITama 
Senior Member of the Institute of Radio Engineers. - i 

This firm has been exployed by Midwest Radio-Television, Inc., to make studies and prepare 
engineering exhibits in response to the Federal Camunications Comission Third Notice of Further 
Proposed Rule Making in Docket No. 6741 adopted September 18, 1959, and released September 22, 1959. 

This is a supplemental statement to my engineering statement dated March 26, 1960, code 600315, 
which concerns studies of coverage end interference made in accordance with the standards prescribed in 
Exhibit 109 in Docket No. 6741. Figure 13 of that engineering statement is & horizontal radiation 
pattern for a hypothetical Class IT station for operation on 830 kilocycles with 10 kilowatts of power 
and a directional antenns at Atascadero, California. Studies have now been made in accordance with the 
present standards of the Federal Communications Commission to show how the above mentioned Class IT 
station would cause interference to the existing operation of WCCO on 830 kilocycles with 50 kilowatts 
of power’ and a nondirectionsl antenna during nighttine hours. These studies were made in accordance 
with Sections 3.182 and 3.183 of the present rules of the Coumission. 

ATTACHED FIGURE 

The following attached figure wes prepared under ay supervision to show the results of the 

studies made: 


14. ‘Map showing the 0.5- , 0.4- 5 0.3- , 002+ , and O.l-mv/m, 50% tine akywave 
contours for the operation of WCCO with 50 kilowatts of power and a 
nondirectional antenna, 48 limited by a Class II station on 830 kilocycles 
at Atascadero, California. 


The extent of the WCCO skywave service and the interference thereto would be as follows: 


\ 


i ‘Area Sq. Mi. Percent 
WCCO 0.S-mv/m, 50% skywave service* . 876,670 . ~° 100.0 


Within WCCO 0.S-mv/m, 50% skywave service that would 
receive interference from the Class II station et 
Atascadero . : : 86,742 - 9.9 


WCCO O.l-mv/m, 50% skywave service* a 2,488,825 "100.0 


Within WCCO 0.1-mv/m, 50% skywave service that 
would receive interference from the Class Il’ . . 
station at Atascadero ; : - 1,002,440 40.3 


*oes not include the area within the’ WCCO 0.l-mv/m groundwave contour. 


Subscribed and sworn to before me 
on this 28th day of Merch, 1960. 
My Commission expires June 1, 1961. 
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[2976] 
[Received April 1, 1960 - FCC] 


COMMENTS OF | 
WJR, THE GOODWILL STATION, INC. | 
| 


1. WJR, The Goodwill Station, Inc., licensee of Class I-A station 
WIR, Detroit, Michigan (hereinafter referred to as WJR), by its attor- 
neys, submits herewith its comments on the Commission's Third Notice 
of Further Proposed Rule Making released in the above-entitled matter 
on September 22, 1959. The Clear Channel Broadcasting Service (here- 
inafter referred to as CCBS), an informal organization of stations 
assigned to Class I-A frequencies of which WJR is a member, is filing 
comments simultaneously herewith. WJR subscribes fully to the CCBS 
comments which urge the Commission not to duplicate the Class I-A 


clear channel frequencies and to authorize higher power on said 
frequencies. 

2. Table I of the Third Notice proposes a Class II assignment on 
760 ke in the State of Idaho. WJR opposes such an assignment, as well 
as all of the other suggested duplications listed in pany 1 


[2976] 

3. However, in the event the Commission should conclude, con- 
trary to the position of CCBS and WJR, that the clear channel frequen- 
cies should be duplicated as suggested in the Third Notice of Further 
Proposed Rule Making, WJR desires to direct the Commission's atten- 
tion to the following matters and to urge the Commission to consider 
KGU, Honolulu, Hawaii, as the Class Il assignment for 760 ke rather 
than the proposed Class II assignment in the State of Idaho. 

4. The Class I-A frequency of 760 ke on which WIR is licensed 
to operate has already suffered substantial deterioration of service 
through the provisions of the North American Regional Broadcasting 
Agreement and the Agreement with the United Mexican States, both of 
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which agreements were ratified by the Senate of the United States on 
February 23, 1960 and signed by the President on March 10, 1960. 
NARBA authorizes the operation of station CMCD at Havana, Cuba, on 
760 ke with 10 kw, unlimited time, utilizing a directional antenna, and 
the agreement with the United Mexican States authorizes the assignment 
of a station on 760 ke with 5 kw, unlimited time, utilizing a directional 
antenna, at Mexico City. 760 kc has also suffered further deterioration 
of service through the assignment of station KGU to 760 kc with power 
of 10 kw, unlimited time, non-directional, at Honolulu, Hawaii. 

5. The Third Notice of Further Proposed Rule Making does not 
propose to make an additional Class Il assignment on 660 kc 


[2977] 
on which WNBC, New York City, New York, operates as a Class I-A 
station because the’ operation of KFAR, Fairbanks, Alaska, on 660 ke 
is "deemed to meet the criteria of this Notice for purposes herein" (see 
paragraph 14 and Table J). If the Commission should consider any 
duplications, WJR respectfully submits that the operation of KGU in the 
State of Hawaii equally meets the criteria of the Third Notice. Further- 


more, the State of Idaho would not be deprived of a Class II assignment 


in the event the proposal of a Class II assignment in Idaho on 760 ke 
were eliminated inasmuch as Table I of the Third Notice proposes a 
Class II assignment on 670 ke in the State of Idaho. WJ R also respect- 
fully directs the attention of the Commission to the following facts (see 
affidavit of A. Friedenthal hereto attached and made a part hereof): 
a. The airline distance between stations WNBC, New 

York and KFAR, Fairbanks, Alaska is 3,599 miles 

and the airline distance between stations WJR, 

Detroit and KGU, Honolulu is 4,469 miles. Thus the 

distance between WJR and KGU is only 870 miles or 

24% more than the distance between WNBC and KFAR. 
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The time zone differential between New York City 
and Fairbanks, Alaska and between Detroit and 
Honolulu is in both instances identically the same, 
namely five hours . 
[2978] 

identically the same, namely five hours. | 

6. WHEREFORE, the premises considered, WJR respectfully 
suggests that the Commission issue a final report and order in the 
above-entitled proceeding retaining the present Class I-A clear channel 
frequencies without duplication at night and authorizing higher power 
on said frequencies as urged by CCBS, or in the event the Commission 
should conclude to provide additional Class II assignments on the 
Class I-A frequencies, to consider KGU, Honolulu, Hawaii, as the 
Class II assignment on 760 kc rather than the proposed Class I assign- 
ment in the State of Idaho. 
Respectfully submitted, 
WJR, THE GOODWILL STATION, INC. 
By /s/ Reed T. Rollo 
/s/ Percy H. Russell 
/s/ R. Russell Eagan 


of 
Kirkland, Ellis, Hodson, Chaffetz & 
Masters — 
* * x | x 


April 1, 1960 Its Attorneys -t. 
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AFFIDAVIT 


County of Wayne  ) 
) SS: | 
State of Michigan ) 
A. FRIEDENTHAL having been first duly sworn on oath deposes 


and says as follows: 
1, That he is Chief Engineer of WJR, The Goodwill Station, Inc., 
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licensee of standard broadcast station WJR, Detroit Michigan, 
which is licensed to operate on 760 ke with power of 50 kw as a 
Class I-A station. 

2. That his education and experience in the field of radio engineer- 
ing are as follows: Graduate of U. S. Naval Radio School, San 
Diego, California, serving as radioman in the United States Navy 
for a term of four years. Attended night extension course in 
mathematics Highland Park High School, Highland Park, Michigan. 
Self educated by more than thirty years of practical experience 

in radio broadcasting. 

3. That standard broadcast station KGU located in Honolulu, state 
of Hawaii, is licensed to operate non-directional on 760 ke with 
power of 10 kw unlimited time as a Class It station. 

4, That the Commission in its Third Notice of Further Proposed 
Rule Making in Docket No. 6741 does not propose to assign an 
additional station to the frequency of 660 ke on which WNBC, New 
York City, New York, is authorized to operate as a Class I-A 
station because the operation of KFAR, Fairbanks, Alaska, as a 
Class II station is deemed to meet the criteria of the Third Notice. 


[2980] 
5. That the airline distance between stations WNBC, New York, 
and KFAR, Fairbanks, Alaska, is 3599 miles and the airline dis- 
tance between stations WJR, Detroit, and KGU, Honolulu, is 
4469 miles. 
6. That the time zone differential between New York and Fair- 
banks, Alaska, is five hours, and that the time zone differential 
between Detroit and Honolulu is likewise five hours. 
/s/ A. Friedenthal 
[JURAT dated March 22, 1960, and SEAL] 
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[3152] 
[ Rec'd. April 1, 1960 - F.C.C.] 


COMMENTS OF MARIETTA BROADCASTING, ne 
AND REQUEST FOR ISSUANCE OF ORDER TO SHOW CAUSE 


Comes now Marietta Broadcasting, Inc., the licensee of 
Station KFMB, San Diego, California, by its attorneys, and in response 
to the Third Notice of Further Proposed Rule Making (FCC 59-972), 
released on September 22, 1959, as supplemented, respectfully submits 
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its comments and supporting engineering data in Part m1 of the clear 
channel rule making proceeding, and requests that the Commission 
issue an order notifying Marietta Broadcasting, Inc., of the proposed 
modification of its license to specify operation on 760 ke or 830 kc 
as a Class II unlimited time assignment, or on another standard 
broadcast channel with comparable facilities, and directing Marietta 
Broadcasting, Inc., to show cause why such order of modification 
should not issue. a 
I. General Statement of Position 
1. Marietta Broadcasting, Inc. (hereinafter sometimes called 
KFMB), is the licensee of Standard Broadcast Station KFMB, a Class Il 
station which operates on the 540 kc channel with 5,000 watts of power, 
unlimited time, utilizing a directional antenna pattern at night only, 
at San Diego, California. The licensee filed an application (BP-12,721) 
more than one year ago to increase the daytime 


[ 3153] 
power of Station KFMB on 540 ke to 50,000 watts, with. a eearecsonall 
antenna, but action upon the application has been withheld by the 


Commission because of the pendency of the Broadcasting Agreement 
with Mexico declaring 540 kc to be a Class I-A Mexican clear channel. 
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2. KFMB in general supports the broad purposes of the channel 
allocations proposed by the Third Notice in Part III of this rule making 
proceeding. It is believed that the plan proposed in the Third Notice 
will serve the public interest by affording an opportunity for additional 
broadcast service through the application of sound engineering 


principles in the proper utilization of clear channels in the standard 


broadcast band. 

3. In addition, the plan for the assignment of new unlimited 
time stations on clear channels will further the public interest by making 
available an equitable solution to the assignment problem created by 
the ratification of the Broadcasting Agreement with Mexico of securing 
comparable broadcast facilities for Station KFMB upon its displacement 
from 540 kc. The present operation of KFMB on 540 kc is designed 
to protect the channel as a Canadian Class I-A clear channel. 

Operation of 540 kc at San Diego, however, will be absolutely precluded 
when the Broadcasting Agreement with Mexico enters into force, and 

it will become necessary to modify the existing authorization of KFMB 
to specify operation on another frequency under the procedures pro- 
vided in Section 316 of the Communications Act of 1934, as amended. 
Although the Broadcasting Agreement authorizes an assignment at 

San Diego on 550 kc, this channel would be a completely inadequate 
substitute for KFMB’s present operation on 540 kc, reducing daytime 
coverage from 18,342 square miles to 1,921 square miles and night- 
time coverage from 884 square miles to 516 square miles. 


[ 3154] 

4. The Commission itself has recognized that this proceeding 
may be the proper vehicle for an equitable decision which will secure 
comparable facilities for KFMB upon. its displacement from 540 kc 
by the Broadcasting Agreement with Mexico. In response to a request 
py Senator Morse's Subcommittee of the Committee on Foreign 
Relations of the United States Senate during a hearing on January 24, 
1960, on the North American Regional Broadcasting Agreement 
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(Ex. A, 82d Cong., 1st sess.), and the Mexican Broadcasting Agreement 
(Ex. G, 85th Cong., 1st sess.), the Commission advised the Subcommittee 
as follows concerning the situation with respect to aaa KFMB 
(Hearings, pages 429-432, at page 431): 

"During the period of time that station KFMB has been 
operating on the frequency of 540 kilocycles with 5, 000 watts 
power, it has established an enlarged listening audience over 
its previous operation on 550 kilocycles with 1 ea of 
power, and the Commission appreciates its desire to secure 
comparable facilities should this agreement become binding 
upon both nations. In this connection, however, it must be 
remembered that no licensee of any broadcast station has 
a property right in his assigned frequency (section 309 (d) (1), 
Communications Act of 1934, as amended, 47 U.S,C. 309 (a) (1)). 
While it is not possible at this time to say specifically what 
frequency may be available to station KFMB, there are several 
possibilities worthy of investigation. Itis entirely possible that 


KFMB may obtain a frequency on one of the U.S. I-A channels 


as a result of a presently pending proceeding concerning the 
usage of clear channels (clear channel hearing, docket 6741). 
The Commission wishes to assure the committee that action 
affecting KFMB will not be hasty and that serious consideration 


———— 


will be given to any solution of this assignment problem in an 


effort to reach a decision that is equitable. While the Com- 

mission cannot prejudge its action, it seems only fair to say 

that one of the factors to which. the Commission will give 
consideration is the displacement of KFMB brought about by 
the terms of this agreement. " (Emphasis added.) 

5. In this context, KFMB has caused engineering studies to be 
made of the availability of clear channels under the plan of the Third 
Notice which may permit an adequate substitution of frequencies to 
provide service comparable 
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to Station KFMB's present operation on 540 kc. As indicated in the 
attached engineering statement, the plan to assign unlimited time 
Class II stations on selected clear channels offers alternate solutions 
to the KFMB problem which at the same time meet the criteria of the 
Third Notice, with some minor modifications in detail or the waiver 


of applicable Rules of the Commission where required: 

a. The 760 ke channel, which the Third Notice makes 
available for assignment in Idaho, could be readily used in 
California, with a substitute channel provided for Idaho to 
satisfy the criteria of the Third Notice, and would provide 
nighttime service to some existing Type B white area. A 
waiver of the requirements of Section 3.37 of the Commission's 
Rules for daytime operation would be required, but would be 
justifiable. 

b. The 830 ke channel, which the Third Notice contemplates 
as available for assignment in California, offers facilities which 
would be acceptable to KFMB as a substitute for its present 
assignment. 

The Broadcasting Agreement with Mexico has now been ratified by the 
United States Senate. In order to permit the early implementation of 
its provisions, and to secure substitute facilities for KFMB on an 
equitable basis, it becomes appropriate to invoke at this time the 
procedures of Section 316 of the Communications Act of 1934, as 
amended. Pursuant thereto, KFMB respectfully requests that the 
Commission issue an order notifying Marietta Broadcasting, Inc., of 
the proposed modification of its license to specify operation on 760 ke 
or 830 ke as a Class II unlimited time assignment, or on another 
standard broadcast channel with comparable facilities, effective upon 
the entry into force of the Broadcasting Agreement with Mexico or 
within a reasonable time after this proceeding is concluded, and that 
the Commission direct the licensee to show cause why such order of 
modification should not issue. 
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Il. The Commission's Assignment of KFMB to 540 kc, in 
the Belief that Its Validity Could be Upheld, Has 
Enabled KFMB to Establish a Responsible Broadcast 
Service to Meet the Needs of Its Audience Over a 


Broad Area of Southern California 
6. In the International Telecommunications Convention at 


Atlantic City in 1947, the contracting nations had agreed in a footnote 

to Article 47 of the annexed Radio Regulations that the allocation of 

540 ke to the broadcast band was to become effective January 1, 1949, 

in accordance with special arrangements to be agreed upon by interested 
countries. Thereafter, the United States recognized the priority of 
Canada to 540 kc as a Class I-A Canadian clear channel in the North 
American Regional Broadcasting Agreement (NARBA) of 1950. 

7. There was in existence no arrangement or agreement with 
Mexico, however, provided by the 1947 Convention, when the Govern- 
ment of Mexico in 1948, sought to establish a "Sooner" claim to the 
540 ke channel by authorizing the operation of Station XEWA at San Luis, 
Potosi, Mexico, on 540 kc with a power of 150,000 watts, unlimited 
time, utilizing a directional antenna system at night, as a Mexican 
Class I-A station. In order to protect the rights of the United States 
in the frequency, an objection was lodged to the premature assignment, 
recognition of the Mexican classification was refused, and the 
Commission invited applicants in the United States to make effective 
use of the channel. KFMB successfully made application (BP-8716) 
for a construction permit to change its assigned frequency from 550 
ke to 540 kc, and to increase its power from 1,000 watts to 5,000 watts. 
On June 27, 1956, following a hearing 

[ 3157] 
(Docket No. 11552), the Commission granted KFMB's application to 
modify its license from directional antenna day and night to directional 


antenna at night only. 
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8. At the time that KFMB's application to change its frequency 
to 540 kc was granted, it was of course known that a dispute existed 
with Mexico concerning its proper use. However, the Commission by 
letter dated December 23, 1953, observed that it had protested that the 
authorization for the operation of XEWA was premature, and it notified 
KFMB that it believed that the validity of the KFMB assignment could 
be upheld: 

"This has reference to your application (File No. BP-8716) 
for a construction permit to change the frequency of station 

KFMB to 540 kilocycles and to increase power to five kilowatts 

which was granted by the Commission December 17, 1953. 

"In connection with the above -mentioned grant it is 
necessary; however, to call to your attention the fact that the 


Mexican Government in accordance with international procedures 
has notified a station, XEWA, San Luis, Potosi, S.L.P. 
operating on 540 kilocycles with a power of 150 kilowatts, 


unlimited time, utilizing a directional antenna system at night 
as a Class I-A station. In May, 1948, the United States Govern- 
ment objected to the premature assignment of the station and 
has not recognized its classification as a I-A station. 

"Under existing agreements, the grant of your application 
will now be notified to the Office of Inter-American Radio for 
transmission to other countries of the North American region. 
It is probable that the Mexican Government will protest the 


KFMB assignment. The Commission, however, is cognizant of 
this possibility and believes that the validity of the KFMB 
assignment can be upheld." (Emphasis added). 

9. In order to effect a broadcasting agreement with Mexico, 
however, and to secure other concessions deemed desirable, the 
representatives negotiating on behalf of the United States found it 
necessary to sacrifice the claim 
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of the United States to the validity of the KFMB merit and to 
recognize 540 kc as a Mexican Class I-A clear channel (the recognition 
of 540 ke as a Canadian Class I-A clear channel in NARBA was not 
affected). Following a tentative agreement in December, 19 54, there 
was formally signed at Mexico City on January 29, 1957, the Agreement 
between the United States of America and the United Mexican States 
Concerning Radio Broadcasting in the Standard Broadcast Band 
(Ex. G, 85th Cong., 1st sess.), which provides in Annex I, Paragraph B 
1 b (8) as follows: 

""(3) 540 kc/s-Assignments in the United States of America 
on this frequency: 

(a) shall not be located outside the area; bounded on the 
north by the parallel 35° N and on the east by the meridian 
93°W; provided that no such assignments may be made within 
the United States of America south of the parallel 30°N, and 

"(b) shall not place a signal intensity at any point within 
the United Mexican States in excess of 50 uV/m nigutne 
and 10 uV/m daytime." 

10. These provisions would absolutely preclude the operation 
of KFMB on 540 kc. In hearings before the Subcommittee of the 
Committee on Foreign Relations of the United States Senate considering 
NARBA and the Broadcasting Agreement with Mexico, a spokesman 
for Station KFMB supported the ratification of both Agreements "as 
necessary to provide stability and protection from interference for all 
stations" (page 384), but requested that a reservation be attached to 
protect KFMB's operation on 540 ke (page 386), or else, "in a spirit of 
flexibility, reasonableness, and compromise, .- - - that the subcommittee 


seek some assurance from the Federal Communications Commission 
| 
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that due consideration will be given by the Commission to providing 
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reasonably comparable facilities to station KFMB, as a fair substitute 
for the facilities which it would be required to surrender under the 
agreement." (page 387). As quoted in paragraph 4 of these comments, 


‘supra, in a supplementary statement to the Subcommittee, the 


Commission responded that it would give serious consideration to any 
solution in an effort to reach an equitable decision, and would consider 
as a factor the displacement of KFMB brought about by the terms 

of the Agreement with Mexico (page 431). The Commission also said 
that"we can assure the committee that we believe an equitable and 
acceptable solution can be found." (page 432). 

11. The United States Senate has now given its advice and 
consent to the ratification of the Broadcasting Agreement with Mexico 
as well as NARBA, on February 23, 1960, so that upon ratification of 
the former Agreement by the Government of Mexico it will have the 
effect of a treaty. It is true that Annex V of the Broadcasting 
Agreement with Mexico provides for the operation of a Class III 
station on 550 ke at San Diego with 5,000 watts of power, utilizing 
a directional antenna, unlimited time, with footnote k to the assignment 
providing that protection requirements for other stations are to be 
based on previous operation on 550 ke. However, 550 ke would 
constitute a grossly inadequate, unreasonable, and inequitable 
“substitute” for the present operation of KF MB on 540 kc. As set 
forth on page 5 of the attached engineering statement of KFMB's 
consulting radio engineer, Robert L. Hammett, in order to operate 
within the limits contemplated by the Agreement on 550 kc, KFMB 
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would be required to suppress radiation to the north and to the east to 
low values, both day and night, equivalent to its former operation with 
1,000 watts of power on 550 ke; the greater radiation could go only 
toward Mexico, 18 miles to the south, and toward the Pacific Ocean, 
10 miles to the west. Accordingly, the actual service rendered would 
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not be significantly greater than that of KFMB's former operation 
on 550 ke with a directional antenna day and night. | 
12. As the Commission has itself acknowledged in its 
supplementary statement to the Senate Subcommittee, "During the 
period of time that station KFMB has been operating on the frequency 
of 540 kilocycles with 5,000 watts power, it has established an enlarged 
listening audience over its previous operation on 550 kilocycles with 


1 kilowatt of power, and the Commission appreciates its desire to 
secure comparable facilities should this agreement become binding upon 
both nations." (page 431). The Agreement does not of course require 
that KFMB change its frequency to 550 kc, but only makes the channel 
available in San Diego. The supplementary statement of the Commission 
to the subcommittee can only be interpreted as an implicit recognition 
that 550 kc does not meet the test of "an equitable and acceptable 
solution." 

13. KFMB presently serves a broad expanse of Southern 
California over an area of 18,342 square miles daytime, 884 square 
miles nighttime, including areas where few other primary services 
are available. The pending application to increase daytime power on 
540 ke to 50,000 watts would increase its interference-free contour 
service in the daytime to 37,841 square miles. This may be compared 
to a coverage of 1,921 square miles daytime and 516 | 


[ 3161] 
square miles nighttime on 550 ke. 
14. In terms of population, during daytime hours utilizing 


a non-directional antenna, KFMB renders service on 540 kc to a total 
of 1,773,468 persons (1950 Census), including residents, of areas 

where few other primary services are available. This does not 

include the population of the Los Angeles area (1950 Cehsus city 
population 1,970,358; 1950 Census urbanized area population 3,996,946), 
although KFMB places a signal of 2.0 mv/m or greater over all, ora 
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reasonably comparable facilities to station KFMB, as a fair substitute 
for the facilities which it would be required to surrender under the 


agreement." (page 387). As quoted in paragraph 4 of these comments, 


supra, ina supplementary statement to the Subcommittee, the 
Commission responded that it would give serious consideration to any 
solution in an effort to reach an equitable decision, and would consider 
as a factor the displacement of KFMB brought about by the terms 

of the Agreement with Mexico (page 431). The Commission also said 
that™we can assure the committee that we believe an equitable and 
acceptable solution can be found." (page 432). 

11. The United States Senate has now given its advice and 
consent to the ratification of the Broadcasting Agreement with Mexico 
as well as NARBA, on February 23, 1960, so that upon ratification of 
the former Agreement by the Government of Mexico it will have the 
effect of a treaty.| It is true that Annex V of the Broadcasting 
Agreement with Mexico provides for the operation of a Class Il 
station on 550 ke at San Diego with 5,000 watts of power, utilizing 
a directional antenna, unlimited time, with footnote k to the assignment 
providing that protection requirements for other stations are to be 
based on previous operation on 550 kc. However, 550 ke would 
constitute a grossly inadequate, unreasonable, and inequitable 
‘substitute for the present operation of KFMB on 540 ke. As set 
forth on page 5 of the attached engineering statement of KFMB's 
consulting radio engineer, Robert L. Hammett, in order to operate 
within the limits contemplated by the Agreement on 550 kc, KFMB 
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would be required to suppress radiation to the north and to the east to 
low values, both day and night, equivalent to its former operation with 
1,000 watts of power on 550 ke; the greater radiation could go only 
toward Mexico, 18 miles to the south, and toward the Pacific Ocean, 
10 miles to the west. Accordingly, the actual service rendered would 
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not be significantly greater than that of KFMB's former operation 
on 550 ke with a directional antenna day and night. | 
12. As the Commission has itself acknowledged in its 
supplementary statement to the Senate Subcommittee, "During the 
period of time that station KFMB has been operating on the frequency 
of 540 kilocycles with 5,000 watts power, it has established an enlarged 


listening audience over its previous operation on 550 Kilocycles with 
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1 kilowatt of power, and the Commission appreciates its desire to 
secure comparable facilities should this agreement become binding upon 
poth nations.” (page 431). The Agreement does not of course require 
that KFMB change its frequency to 550 ke, but only makes the channel 
available in San Diego. The supplementary statement of the Commission 
to the subcommittee can only be interpreted as an implicit recognition 
that 550 ke does not meet the test of "an equitable and acceptable 
solution." | 

13. KFMB presently serves a broad expanse of Southern 
California over an area of 18,342 square miles daytime, 884 square 
miles nighttime, including areas where few other primary services 
are available. The pending application to increase daytime power on 
540 kc to 50,000 watts would increase its interference-free contour 
service in the daytime to 37, 841 square miles. This may be compared 
to a coverage of 1,921 square miles daytime and 516 | 
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square miles nighttime on 550 ke. | 
14. In terms of population, during daytime hours utilizing 
a non-directional antenna, KFMB renders service on 540 kc to a total 
of 1,773,468 persons (1950 Census), including residents of areas 


where few other primary services are available. This does not 


include the population of the Los Angeles area (1950 Census city 
population 1,970,358; 1950 Census urbanized area population 3,996,946), 
although KFMB places a signal of 2.0 mv /m or greater' over all, or a 
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very substantial portion of, the city and the urbanized area contiguous 
thereto. See Wrather-Alvarez Broadcasting, Inc., 13 Pike & Fischer 
Radio Reg. 1284, 1287 fn. 5 (19 56). Estimating that the population 
of Southern California has increased in population approximately 50% 
since 1950, KFMB now services approximately 2,500,000 people 
exclusive of the Los Angeles area. No interference is received or 
caused to other stations except for very minor adjacent-channel 
interference with Station KAFY along the coast of California near 
Santa Barbara. The KFMB service area blankets the entire region of 
Southern California south of the Tehachapi Mountains, including the 
Imperial Valley-Salton Sea area. KFMB thus ranks in wide-area 
coverage with stations such as KFI, KNX, and KBIG. The pending 
application to increase daytime power on 540 kc to 50,000 watts 
would increase the audience in the interference-free service contour 
to 5,509,700 persons (1950 Census), not including Los Angeles. 

15. During nighttime hours, KFMB presently operates with 
a directional antenna to protect Station CBK at Watrous, Saskatchewan, 
Canada, which operates 
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on 540 ke with a power of 50,000 watts, non-directional, unlimited 
time, in accordance with the provisions of NARBA. During these 
hours, 488,602 persons (1950 Census) reside within the interference- 
free contour of KFMB. The interference received from co-channel 
stations is quite low, resulting in an RSS limitation of 3.65 mv/m. 

16. Unless an adequate substitute is found for KFMB's 
present operation on 540 kc, not only will KFMB lose a substantial 
portion of its coverage, but a considerable segment of the population 


of Southern California will also lose a responsible broadcast service 
meeting the needs of the entire area. The broadcast record of Station 
KFMB in discharging its public service responsibilities and its position 
in the area and with the industry is too well know, it is believed, to 
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require that it be here labored. KFMB's reputation for conscientious 
public service responsive to the needs of its wide audience is based 


upon a program fare of well-balanced, mature, "in depth" broadcasting. 
Substantial amounts of agricultural, business, educational, instructive, 
and informative program material which it regularly broadcasts 

range from reports on developments in the State and National capitals, 
thr ough information on business and agricultural conditions, to features 
of primary interest to the housewife and the parent, programs designed 
to serve not only KFMB's principal city but all of the inhabitants of 

the region which it serves. As a result, a recent survey has shown 
that with the exception of the Los Angeles stations, KF KFMB is the 

most listened-to station in the San Diego area and the three surrounding 
counties, a service area extending 180 miles from San Diego or 

nearly all of Southern 
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California south and east of Los Angeles. 


Il. The Plan for New Class II Unlimited Time Assignments 
On Clear Channels Appears to Offer the Only Available 
"Equitable and Acceptable Solution" for the ease 
ment of KFMB from Operation on 540 ke. 


17. The Broadcasting Agreement with Mexico will become 
effective upon its ratification by the Government of Mexico, thereby 
making it necessary to institute proceedings under Section 316 of the 
Communications Act of 1934, as amended, to modify the license of 


KFMB to specify operation on another frequency. Section 316 provides 


as follows: 
(a) Any station license or construction permit may be 
modified by the Commission either for a limited time or for 
the duration of the term thereof, if in the judgment of the 
Commission such action will promote the public interest, 
convenience, and necessity, or the provisions of this Act or 
of any treaty ratified by the United States will ve more fully 
complied with. No such order of modification shall become 
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final until the holder of the license or permit shall have been 
notified in writing of the proposed action and the grounds and 
reasons therefor, and shall have been given reasonable 
opportunity, in no event less than thirty days, to show cause 
by public hearing, if requested, why such order of modification 


should not issue: Provided, That where safety of life or property 


is involved, the Commission may by order provide for a 
shorter period of notice. 
"(b) In any case where a hearing is conducted pursuant 

to the provisions of this section, both the burden of proceeding 

with the introduction of evidence and the burden of proof shall 

be upon the Commission.” 

18. The hearing requirements of Section 316(a) of the Act, 
which was derived from former Section 312(b), “by their terms, 
apply to modifications resulting from a treaty..." American 
Broadcasting Co. v. Federal Communications Commission (KOB case), 
89 U.S. App. D.C. 298, 191 F.2d 492, 499 (1951); cf. Federal 
Communications Commission v. National Broadcasting 
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Co. (KOA), 319 U.S. 239, 245-246, 63 S.Ct. 1035, 87 L.Ed. 1374 (1943). 
A show cause hearing, if requested by the respondent, would be 
designed to determine not only that the license must be modified under 
the terms of the Agreement, but also how it must be modified, i.e., 
what channel substitution is best calculated to provide an "equitable 
and acceptable solution," in the language of the Commission to the 
Senate Subcommittee (Hearings, page 432). As pointed out by Senator 
Morse, Chairman of the Subcommittee, with respect to the treaty 
arrangements, "it raises the question as to whether or not, if we 
deliberately proceed to negotiate a treaty with some foreign power 
that is going to result in considerable financial loss to our own citizens, 
put we believe the treaty is justified because the total good to the 
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country as a whole justifies it, nevertheless do we not have some duty 
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to weigh the effect of the treaty on the property holdings on our own 
citizens, to the end that if we impose this settlement upon them when 
they, in no way, are responsible for the settlement, are they not 
entitled to some compensatory relief." (Hearings, page 389). 

19. Although a licensee of a broadcast station of course has 
no property right in his assigned frequency, nevertheless he does 
have an authorization or franchise valuable not only to him but also 

o the public which he serves. If for the best interests of the United 
States and the common good of broadcasters in general, this assigned 
frequency must be sacrificed, then in effect there has been a taking 
of a valuable interest for a public use or purpose, and there must be 
just and reasonable compensation awarded through the substitution 
of comparable facilities to make the licensee whole. Clearly, as 
demonstrated, 550 kc 
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is a completely inadequate and unacceptable substitute. Similarly, 
there are no other frequencies available, outside of the clear channel 
reservations, to provide adequate substitute service. The growth of 
radio broadcasting in Southern California during the last decade has 
been so rapid that very few broadcast channels remain eyaiabie to 
a new applicant. Local channels provide only unduly restricted service, 
and the regional channels offer no possibility of daytime coverage 
equivalent to KFMB's present operation. | 

20. However, the plan of the Third Notice of assigning new 
unlimited time stations to certain de signated clear channels does 
appear to offer an “equitable and acceptable solution" to the problem 
of securing comparable facilities to compensate KFMB and its 
audience for the loss of 540 kc. As the Commission stated to the 
Subcommittee (page 431), "It is entirely possible that KFMB may 


obtain a frequency on one of the U.S. I-A channels as a result of a 
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presently pending proceeding concerning the usage of clear channels 
(clear channel hearing, docket 6741)." In light of the Commission's 
declaration, the attached engineering statement by Mr. Robert L. 
Hammett, KFMB's consulting radio engineer, whose qualifications are 
a matter of record with the Commission, discussing the feasibility of 
substituting 760 kc or 830 ke as a Class II unlimited time assignment 
for the 540 ke channel presently assigned to KFMB and the inadequacy 
of the 550 ke channel as a possible substitute for KFMB's present 
operation on 540 kc, is particularly significant. 

21. The engineering statement of Mr. Hammett demonstrates 
that the 760 ke channel, which the Third Notice would make available 


for assignment in 
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Idaho, can be readily used in California and a substitute channel 
assigned to Idaho. There would be no conflict with the allocation of 
the 750 kc channel in Arizona to serve large "white areas" in that state. 
With 50,000 watts of power, using a directional antenna during transitional 
and nighttime hours, Station KFMB during daytime operation on 760 kc 
would provide a substantial degree of groundwave service to sparsely 
populated areas north and east of San Diego, although its coverage 
would be less than that possible on 540 kc. Using a directional antenna, 
KFMB would provide nighttime groundwave service to some existing 
Type B white area as far as 30 miles east of San Diego, Since there 


would be an unavoidable overlap of 2 mv/m and 25 mv/m contours of 
KFMB on 760 kc with KBIG on 740 kc, it would be necessary to waive 
the requirements of Section 3.37 of the Commission's Rules for the 


period of daytime operation, but such waiver would clearly serve the 
public interest. 

22. Likewise acceptable as a substitute for KFMB's present 
operation on 540ke would be the assignment to KFMB of 830 kc as 
a Class If unlimited time channel (it is pertinent to observe that the 
reservation of 830 kc for KFMB would be consonant with the proposal 
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of the Third Notice to assign the channel to California). The coverage 
to be obtained by KFMB with operation on 830 kc is shown in the 
attached engineering statement. | 


IV. Conclusion: The Commission Should Issue a 
Show Cause Order Looking to the Modification 
of KFMB's License to Specify Operation on 760 ke 
or 830 ke, or a Channel with Comparable Facilities 
23. Accordingly, as demonstrated, the reservation of the 


760 ke or the 
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830 kc channel as a substitute for KFMB's present operation appears 

to offer the "equitable and acceptable solution" contemplated by the 
Commission for the displacement of KF MB from 540 kc operation under 
the terms of the Broadcasting Agreement with Mexico. Comparable 
facilities may thereby be provided to compensate KFMB and its 


audience for the loss of a broadcast service surrendered by the United 
States as necessary to secure the other benefits of the treaty, and at 
the same time, the criteria of the Third Notice can be met. 

24. In order to permit the early implementation’ of the 
Broadcasting Agreement with Mexico, it is requested that the Report 
and Order to be issued by the Commission in this proceeding include 
an Order, pursuant to the provisions of Section 316 of the Communica- 
tions Act of 1934, as amended, notifying Marietta Broadcasting, Inc., 
of the proposed modification of its license to specify operation on 760 ke 
or 830 ke as a Class II unlimited time assignment (or on another 
standard broadcast channel with comparable facilities if these frequen- 
cies are unavailable), effective upon the entry into force of the 
Broadcasting Agreement with Mexico or within a reasonable time after 
this proceeding is concluded, and that Marietta Broadcasting, Inc., 
be directed to show cause why such order of modification should not 
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issue. The 550 kc channel will of course be available as a Class. II 
channel at San Diego for application by interested parties upon the 
assignment of an equitable and adequate substitute channel to KFMB. 
The assignment of 760 ke or 830 kc or a comparable frequency to 
KFMB would serve the public interest in 
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providing for the efficient use of a broadcast facility; in obviating the 


necessity for a long and arduous hearing; and in meeting requirements 


of basic fairness to KFMB and for its audience. 
Respectfully submitted, 


MARIETTA BROADCASTING, INC. 
By /s/ Vincent B. Welch 


WELCH, MOTT & MORGAN 
Its Attorneys 
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SAN DIEGO, CALIFORNIA 
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Hammett & Edison 
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RADIO STATION KFMB 
540 KC, 5 KW, DA-N 
SAN DIEGO, CALIFORNIA 


ENGINEERING STATEMENT OF ROBERT L. HAMMETT, CONSULTING RADIO ENGINEER 


The firm of Hommett & Edison, Consulting Radio Engineers, has been retained by Marietta Broadcasting, Ince, 
licensee of Station KFMB, San Diego, California, to make engineering studies of the Third Notice of Further Proposed 
Rulemaking of the Federal Communications Commission, releosed September 22, 1959, in Docket No. 6741. This 
firm has also been retained to prepare supporting data for comments being filed by Morietta Broadcasting, Inc., to 
the above rulemaking proposal concerning Clear Channel broadcasting in the standard broadcast band. 


OPERATION OF STATION KFMB ” 


The primary interest of Marietta Broadcasting, Inc., in the reallocation of Clear Channels is related to the 
necessity for changing the operating frequency of Station KFMB in San Diego. KFMB now operates as o Class II 
station on the 540 ke channel with 5, 000 watts of power, non-directional daytime, directional nighttime. . The 540 ke 
channel was designated by the 1950 North American Regional Broadcesting Agreement os a Canadian Class I-A Cleor 
channel. KFMB is licensed to operate on this channel, while providing nighttime protection to the Canadian border, 
pursuont to the Agreement. Operating in this manner on the 540 ke. channel, KFMB provides extensive deytime ond 
nighttime service to the southwestern corner of the United States. 


Morietta Broadcesting, Inc. , has pending before . Federal Communications Commission an application to 
increese the deytime power of Station KFMB to 50; ‘watts, with non-directional antenna, while operating on the 
540 ke chonnel, File No. BP-12721. This operitigh would provide extensive daytime groundwave service ond would 
reach a large orea now poorly served by other sations, ag 


As a result of negotiations between the United: States and Mexico, subsequent to the NARBA Agreement, o 
bi-lateral agreement was reached with Mexico on Janvary 29, 1957, under which the use of the 540 kc channel by 
Mexico for a Class [-A station was recognized. This agreement requires that KFMB discontinue its present licensed 
operation on the 540 ke channel. Exhaustive studies have been mode, on behalf of Marietta Broadcasting, Inc., of oll 
possible alternate allocations for Station KFMB which would preserve the extensive service now being rendered and 
which would not prevent the improvement of service which KFMB proposes to provide on 540 ke to the southwestern 
portion of the United States. Figure 1A, attached hereto, shows the existing service by Station KFMB, Figure 1B 
shows the daytime service which would be provided by Station KFMB with the 50 kilowatt operation for which oppli- 
-cation is now pending. ae Ne service provided by KFMB occurs in crecs having few other primary services 
available. 
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COMMENTS ON FCC RULEMAKING PROPOSAL | 
RR 


Marietta Broadcasting, Inc., favors the broad purposes of the reallocation proposed by the Third Notice. The 
additional service which can be made available by the use of sound engineering principles in sharing the Clear Chon- 
nels is believed to be in the public interest. Sharing a Clear Channel also offers the only possibility which we now 
see for solution of the serious problem which has been created by the Mexican Agreement forcing KFMB to abandon 
the 540 ke channel. | 


In response to the invitation of the Second Supplement to the Third Notice of Further Proposed Rulemaking, 


dated February 17, 1960, studies have been made of possible standards for limitation of nighttime co-channel inter- 


ference to Closs I-A stations. The attached figures show allocation conditions computed on each of the two bases 


for nighttime standards of protection specifically mentioned in the Second Supplement. 


It is our view that the Commission should adopt engineering standards for the limitation of nighttime co-channel 
interference to Class I-A stations and that such rules should be based on the best available current engineering data. 


We would favor rules thot preserve all existing and actually usable secondary service of Class I-A stations. 


It is noted that rules which would protect existing Type "E" or Type "F" service, os defined in Exhibit 109 of 
this proceeding, would permit substantially greater radiation from an unlimited time operation in San Diego toward 
Class I service areas than would the present Rules for nighttime protection of Class I-B stations. This stems largely 
from the recognition of Exhibit 109 that secondary service areas are limited in different degrees by atmospheric noise 
in different portions of the country. When compared with the present Rules, the somewhat greater complexity in 
applying the procedures of Exhibit 109 would seem to be more than offset by the more realistic evaluation of inter- 


ference and the resulting greater new service obtainable by channel sharing, | 


The Third Notice proposed to make available the 830 ke channel for Class II assignment in the State of 


California and the 1120 ke channel for assignment in either California or Oregon. Studies which we have made show 
that the 1120 kc channel would not be satisfactory for operation in San Diego but that the 830 ke channel does offer 
a solution of the KFMB 540 kc problem, Technical details on the use of the 830 ke channel ore provided herewith, 


In response to the Further Notice of Proposed Rulemaking of the Federal Communications Commission, dated 
April 25, 1958, in Docket No. 6741, Station KFMB submitted comments which were supported By my engineering 
statement dated August 12, 1958. It was shown therein that the 760 ke channel could be employed by Station KFMB 
to solve the problem which would arise if Station KFMB should be forced to abandon the 540 ke channel. It was also 
shown how various other Clear channels could similarly be used but that the 760 ke channel was to be preferred for 


various reasons. A further discussion of the use of the 760 kc channel, along with less desirable alternatives, is 


included herewith. 

Nighttime operation by KFMB on any of the Clear Channels would require a directional antenna system. Simple 
directional antenna systems have been designed for each channel to provide the protection shown on attached figures 
for the co-channel Class I-A stations involved. None of the antenna designs require a large number of towers or 


stringent tolerances on the maintenance of current ratio or phase. 
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All showings of coveroge contained herein ore based on the soll conductivities shown by FCC Figure M-3 ond 
use of the equivalent distonce method where radio paths involve more than one value of conductivity. 


760 KC CHANNEL 


The Third Notice of Further Proposed Rulemaking in Docket No. 6741 proposed to make the 760 ke channel, 
qvoilable for Closs ILassignment in the State of Idaho, Studies which | have made show that this channel! could cs 
readily be wed Instead in California and thot the allocotion could be modified to provide a substitute channel to 
Idoho. Specifically, it hes been determined that the following altemate allocation could readily be made: ° 


Channel Third Notice Alternate Allocation 
760 ke Idaho California 
830 ke, California California-Oregon 
1120 ke California-Oregon Oregon 
870 ke Oregon Idaho 


From the studies which | have made, it hes been determined that the alternate allocation would meet all the criteria 
of Porograph 15 of the Third Notice with the single exception that the 760 ke allocetion to California would be adjo- 
cent to the 750 ke allocation to Arizona. This exception is believed to be of no consequence in the specific cose 
where KFMB would use the 760 ke channel at the western edge of California. ‘Large “white areas” exist in Arizona 
which could be served by the 750 ke channel with no problem of adjacent channel interference. 


The 760 ke channel could be employed by Station KFMB with 50, 000 watts of power uting directional antenna 
during transitional and nighttime hours. The directional entenna would be designed to protect the existing secondary 
service oreo of Station WJR in occordance with the Rules of the Federal Communications Commission, Figure 2A, 
attached, shows the daytime and nighttime coverage which would be obtained on the 760 ke channel. Although the 
doytime coverage would not be s0 extensive as that possible on the 540 ke channel, a substantial degree of ground- 
wave service would be possible in sparsely populated, orecs north and east of San Diego. Figure 28, attached, shows 
the nighttime allocation conditions on the 760 ke: thange! as projected in accordance with the present Rules of the 
FCC. Studies made in occordance with the Conynissic "5 Exhibit 109 of the Clear Channel hearing show that the 
nighttime service orea of WSR is limited by atticeperic nolse to a distance of approximately 500 miles west from 
Detroit. These studies also show that complete:protection of this existing WIR secondary service con be obtained 
with e directional antenna ot KFMB radiating x much. ox 275 mv/m at one mile toward Detroit. Such an installation 
by KFMB would provide nighttime groundwave service 15 oreos as for as 30 miles east of Son Diego and would there- 
fore cover some existing Type B white ores. ce 


It is noted that Station KBIG is licensed to operate on the 740 ke chonnel with.10, 000 watts of power, doytinie 
only, from Avalon, California. As shown by Figure 2A, there would be a very small area of interference created to 
© 760 ke operation of KFMB in the vicinity of the KBIG transmitter on Catalina Islend, A similar very small area 
of interference would be created to the existing service of KBIG cround the KFMB traramitter. These interference 
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areas are believed to be entirely negligible There would be unavoidable overlap of the KBIG 2 mv/m contour and 
the KFMB 25 mv/m contour, and vice versa. The assignment of 760 ke to KFMB would, Rieothon, require o waiver 
of the requirements of Section 3. 37 of the FCC Rules during daytime hours only. In the speciol circumstances which 
exist here, with KFMB being forced to abandon the 540 ke channel, such a waiver appears to be in the public interest 
and would be acceptable to Marietta Broadcasting, Inc. 
830 KC CHANNEL | 

The Third Notice proposed to make the 830 ke channel available for assignment to a Class IL station in California, 
From the studies which we have made, it has been determined that this channel would be an acceptable alternate to 
the 760 ke channel os a substitute for the 540 ke channel now used by Station KFMB, Figure 34 attached, shows the 
daytime and nighttime groundwave coverage which would be obtained by Station KFMB operating with 50, 000 watts 
of power on the 830 ke channel with directional antenna during transitional and nighttime hours. Figure 3B shows the 
nighttime allocation conditions on the 830 ke channel as calculated in accordance with the Federal Communications 
Commission Rules, assuming that a directional antenna would be employed during nighttime hours by Station KFMB to 
protect the existing secondary service area of Station WCCO, Minneapolis. Figure 3C shows the nighttime secondary 
coverage of WCCO as calculated in accordance with the Commission's Exhibit 109 and also shows the Type B ground- 


wave service which would be provided by KFMB, ' 


COMPARISON OF ALTERNATIVES 
| 


The attached maps hove been prepared to illustrate the service which can be rendered by each of the several 


channels considered for Station KFMB. The comparative coverages are os follows: 


Figure Operation Area Served Daytime Area Served Nighttime 


‘ i mn 
1A Existing 540 ke, 5 kw, DA-N 18, 342 sq. mi. 8a4 sq. mi. 


1B Proposed 540 ke, 5 kw, 50 kw - LS, 
DA-N, BP-12, 721 37, 841 


2A Alternate 760 ke, 50 kw, DA-N 31, 923 
3A Alternate 830 ke, 50 kw, DA-N 23, 488 
4 Class I, 550 kc, 1 kw, DA-N 1,921 


INADEQUACY CF 550 KC CHANNEL 


The 1957 Agreement between the United States and Mexico contemplates the operation of Station KFMB on the 
550 ke channel with 5 kilowatts of power and a directional antenna. The Agreement states, “Protection requirements 
for other stations to be based on previous operation on 550 ke's." The previous operation was '1 kw, DA-1. To operate 
within these limits, KFMB would be required to suppress radiation to the north and to the east to the low values formerly 
existing with the 1 kw operation. These limitations would exist both daytime and nighttime. Only in the directions 


south and west could greater radiation be directed with 5 kw of power. To the south, ata distance of only 18 miles, 
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os 2174 
ss the Maxicon border and to the west, ata distonce of only 10 miles, is the Pacific Ocean. Therefore, even though 
the Mexican Agreement specifies 5 kw operation on 550 ke for KFMB, the actual service which could be rendered 
would not be significantly greoter than that given with 1 kw on 550 ke with a directional antenna day and night prior 

_ to the change to 5 kw on 540 ke six years ago- A map, Figure 4, has been prepared to show the limited extent of 
the service which could be given on the 550 ke channel. From the several coverage mops and the above tabulation 
of area served, it is apparent that the 550 ke channel is not an adequate or even a reasonable substitute for the 540 ke 
channel for the operation of Station KFMB, 


CONCLUSIONS 


As a result of the studies made, it is concluded that it would be in the public interest to adopt the subject rule 
making proposal of the Federal Communications Commission with appropriate modification to make possible a solution 
of the problem which has been created due to KFMB being forced to vacate the 540 ke channel. 


HAMMETT & EDISON 


March 28, 1960 


Bal 
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AFFIDAVIT 


State of California 


) 
) # 


County of San Mateo 


Robert L. Hammett, being first duly swom upon oath, deposes and says: 


1. That he is a qualified engineer and a partner in the firm of Hammett & Edison, Consting Radio Engineers, 
with offices located near the city of San Francisco, Califomia, 


2. That he graduated from Stanford University in 1942, received a Master of Arts Degred i in Electrical Engi- 
neering from Stanford University in 1943, wos a Research Associate at Radio Research Laboratory, Harvard University 
from 1943 through 1945, was a partner in the firm of A. Earl Cullum, Jr., Consulting Radio Engineers, Dallas, Texas, 
from 1946 through 1951, and has carried out a consulting practice in San Francisco since 1952, ' 


3, That the firm of Hammett & Edison, Consulting Radio Engineers, has been retained by Marietta Broadcasting, 
Ine., licensee of Station KFMB, San Diego, California, to make engineering studies of the Third Notice of Further Pro- 
posed Rulemaking of the Federal Communications Commission, released September 22, 1959, in Docket No. $741, 


4, That he has carried out such engineering work and that the results thereof are attoched hereto and form a 
part of oe affidavit, and 


5. That the foregoing statement and the report regarding the aforementioned engineering trvodic are true and correct 
of his own knowledge except such statements therein made on information and belief, and as to such statements, he 


believes them to be true. 


Subscribed and sworn to before me this 28th day of March, 19760 _ 


Grate OF CALIFORNIA) 


eo er oath 


sot sa 
on Expites Aus. +. 


actos, 
2975 Bux Ave. dan Catt 
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[ Rec'd. June 1, 1960 - F.C.C.] 


REPLY COMMENTS OF 
WJR, THE GOODWILL STATION, INC. 


WIR, The Goodwill Station, Inc., licensee of Class I-A station 
WIR, Detroit, Michigan (hereinafter referred to as WIR), by its 
attorneys, submits its Reply Comments in the above-entitled Clear 


Channel proceeding. In reply to the comments submitted by others, 
WIR states as follows: 

1. WJR is a member of the Clear Channel Broadcasting Service, 
an informal organization of independent stations assigned to Class I-A 
frequencies. As such member, W5IR fully subscribes to the views 
expressed by Clear Channel Broadcasting Service (hereinafter referred 
to as CCBS) in its Initial Comments and in its Reply Comments filed 
this date. For the reasons expressed by CCBS, W4JR is opposed to 
the duplication of Class I-A frequencies suggested in the Commission's 
Third Notice of Further Proposed Rule Making and supports the use 
of 750 kw on Class I-A frequencies. It is readily apparent from the 
engineering data submitted by CCBS that the only practical method of 
improving service to the over 25,000,000 persons presently residing 
within white areas is to furnish a stronger and more effective skywave 
signal to those areas. This is the reason that higher power by the 
Class I-A stations is required. Certainly, 


[ 3512] 
the duplication of the Class I-A frequencies as proposed by the 
Commission at best will result in only an insignificant reduction in 
the population residing in white areas but even this would be at the 
expense of widespread interference to the already admittedly 
inadequate skywave service of clear channel stations. 


O50 [ 3513] 

2. WJR submits, for the reasons set forth in its Comments 
filed April 1, 1960, that 760 ke (the operating frequency of WJR) 
should not be duplicated at night within the continental United States 
and, more specifically, in the State of Idaho as proposed in the 
Commission's Third Notice. : 

3. Certain parties filed counterproposals on April 1, 1960 
suggesting the duplication of Class I-A clear channel frequencies in 
different ways from those enumerated by the Commission in its 
Third Notice. WJR desires to file a Reply to those counterproposals 
relating to 760 kc. 

4, KBOX, Dallas, Texas: KBOX operated at Dallas, Texas 
on 1480 ke., 5kw-D, 500 w-N, DA-2. Its counterproposal pointed out 
that the Third Notice does not propose the duplication of any Class I-A 
frequency in the State of Texas and that at least one of the 23 Class I-A 
channels proposed for duplication should be allocated to| Texas, and 
specifically to Dallas, for use by a Class II station. One of the six 
frequencies which it proposed alternatively for use at Dallas was 760 kc. 


WJIR submits that the KBOX counterproposal 
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would not serve the public interest, convenience or necessity and 
should not be adopted for the following reasons: 
(a) The suggested use of 760 ke at Dallas by a Class I 
station operating with either power of 10 kw or 50 kw will in 
no way tend to solve the white area problem. As indicated by 
the attached Affidavit of A. Friedenthal, Chief Engineer of WJR, 
the proposed Class II station at Dallas would have its Type B 
groundwave contour limited by the skywave interfering signal 
of WJR at night to 11.2 mv/m for 50 kw operating by WJR and 
to 43.4 mv/m if WIR were permitted to increase its power to 
750 kw. Such severe limitation to the proposed Dallas operation 
would enable the station to serve only a very restricted area, 
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and none of the extensive white area population in the State 
of Texas would be served. The Comments do not even allege 
that the white area populations in any sense would be 
diminished. 

(b) The suggested duplication of 760 ke at Dallas would 
simply extend the service area of an already existing full- 
time station. At the present time, eight other broadcast 
stations operate in Dallas-Fort Worth at night. If KBOX 
were to vacate 1480 kc and operate on 760 kc, the former 
frequency would still be available at Dallas. 
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(c) As shown by the CCBS Comments filed April 1, 1960, 
with respect to three selected Class I-A frequencies, the night- 
time duplication of Class I-A channels will further degrade 
the already inadequate service afforded to rural and remote 
areas. Thus, the negligible improvement of nighttime service 
in the already well-served Dallas area would occur at the cost 
of a substantially degraded service to large numbers of persons 
within the skywave service area of WJR. 

(a) The duplication of 760 kc at Dallas would prevent a 
desirable and effective improvement of WJR's secondary sky- 
wave signal which would be derived from increasing the 
power of the station to 750 kw. 

(e) The spacing between Detroit and Dallas of 987 miles 


is entirely inadequate, and from an overall standpoint, will 

only result in a degraded service to the people of the United 

States. 

5. KFMB, San Diego, California: KFMB operates on 540 ke, 
5 kw, DA-N. This station pointed out that under the agreement between 
the United States and Mexico, 540 kc is specified as a Mexican 1-A 
channel, and it will be necessary for KFMB to cease operation on 
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540 kc. Although 550 ke is available for use at San Diego, KFMB does 
not wish to operate on this frequency because its coverage would be 

smaller than it hoped to achieve. The station submitted a 
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counterproposal that 760 kc be allocated for use in California, 
specifically in San Diego, instead of being duplicated in Idaho as 
proposed in the Third Notice. KFMB recognized that the Commission 
suggested that 830 kc be duplicated in California. If the KFMB pro- 
posal were adopted, both 760 ke and 830 ke would be available for use 
by Class II stations in California. 

6. The KFMB counterproposal should not be adopted because: 
(a) The nighttime duplication of 760 ke for use by a 
Class II station at San Diego is a good example of an extremely 
ill-advised waste of a Class I-A channel, San Diego and Los 
Angeles are extremely well served at night by existing standard 
broadcast stations located in those cities. The public interest 
is not served by the breaking down of Class I-A channel in 
order to permit an existing fulltime San Diego station to 
attempt to improve its assignment. The solution of the white 
area problem would be almost nil. Indeed, the only claim even 
advanced in this direction is the statement in the counter- 
proposal that "Such an installation by KF MB would provide 
nighttime groundwave service to areas as far as 30 miles 
east of San Diego and would therefore cover some existing 
Type B white area." (Underlining supplied; see see KFMB 
Engineering Affidavit, p. 3. ) 
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(b) In order to attempt to give adequate protection to 
WIR, the required directional antenna pattern of KFMB would 
direct large portions of KFMB's signal over the Pacific ocean. 
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(c) It is admitted by KFMB that there "would be an 
unavoidable overlap of the KBIG [ Avalon, California] 2mv/m 
contour and the KFMB 25 mv/m contour, and vice versa." 
There is no adequate justification shown for this violation of 
Sec. 3.37. 

7. KBIG, Avalon, Santa Catalina Island, California: KBIG 
operates on 740 ke, 10 kw, daytime only, DA. Because of the inter- 
ference. received by KBIG from KCBS at San Francisco, a station 
operating on 740 ke with 50 kw, KBIG submits the counterproposal 
that 760 ke be assigned for Class II use in southern California. It is 
suggested in the counterproposal either that (1) KCBS be shifted from 
740 ke to 760 ke or (2) KBIG be shifted from 740 kc to 760 ke and be 


permitted to operate both day and night. If the latter proposal were 
adopted, KBIG would propose to operate during the daytime from its 
present location on Santa Catalina Island and would build a new trans- 
mitter for its nighttime operation on the mainland approximately 35 


miles east of Los Angeles. The counterproposal does not suggest 
the use of 760 kc in southern California as a substitute for its 
allocation to Idaho. The proposal to use 760 ke in the Los Angeles 
area on a Class II basis is in addition to the allocation of the same 
frequency to Idaho. 
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8. WJR is opposed to the KBIG counterproposal for the following 
reasons: 

(a) KBIG admits that the use of 760 ke in Idaho at a 
location designed to achieve service to white areas will 
require a station to be located in a sparsely populated spot 
on the fringe of such region. It is recognized by KBIG that 
such an assignment may present economic difficulties. WIR 
submits that the white area problem cannot be solved by the 
duplication of the Class I-A frequencies because adequate 
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economic support does not exist for Class I stations in areas 
having the greatest white area populations and, if the Class II 
stations are placed in the larger cities having better economic 
support, very little, if any, service can be wer to white 
areas. 

(b) It is definitely not good allocation practice to break 
down 760 kc to provide another nighttime Siena in the already 
well-served Los Angeles area. 

(c) The employment by KBIG of two different eangmnitien 
locations, one on Santa Catalina Island and the other approx- 


imately 35 miles to the east of Los Angeles, is not an efficient 


or sound operation. 
(a) The KBIG proposal to duplicate 760 ke both in Idaho 
and inthe Los Angeles area is a good example of the "creeping 
[ 3518] | 

paralysis" to clear channels that will occur if the frequencies 

are duplicated at night. The history of standard broadcast 

allocations has shown that once a frequency has) been broken 

down by the assignment of another co-channel station ata 

given point, pressures build up to such an extent for the use of 

the frequency at other locations that it is impossible success~- 

fully to withstand them. As a result of such "creeping paralysis", 

less and less service is afforded to the white areas. 

9. Both the KFMB and KBIG proposals to use 760 kc in the 
Los Angeles - San Diego areas involve the employment of directional 
antenna arrays which direct the maximum radiation in ‘the direction of 
Station KGU, Honolulu, Hawaii. KGU operates on 760 Ke, with power 
of 10 kw, unlimited time, non-directional. KFMB wants to use 50 kw 
and KBIG a power of 10 kw. Either proposal would result in an increase 
of interference to KGU, a station which presently has a very low 
atmospheric noise limitation, as well as a low level of interference 


from other stations. 
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10. Accordingly, it is respectfully submitted that the counter- 
proposals referred to above should be denied, that the present Class 
I-A clear channel frequencies should not be duplicated at night, 
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and that the existing 50 kw power limitation on Class I-A stations 
be raised to 750 kw. 
Respectfully submitted, 
WIR, The Goodwill Station, Inc. 
By: /s/ Reed T. Rollo 
/s/ Percy H. Russell 


/s/ R. Russell Eagan 
of 


Kirkland, Ellis, Hodson, 
Chaffetz & Master 
* OK OX 


June 1, 1960 Its Attorneys 
[ Certificate of Service] 
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AFFIDAVIT 


County of Wayne ) 
) 


$s: 
State of Michigan ) 


A. FRIEDENTHAL, having been first duly sworn on oath, 
deposes and says as follows: 

1. That he is Chief Engineer of WJR, The Goodwill Station, 
Inc., licensee of standard proadcast station WJR, Detroit, Michigan, 
which is licensed to operate on 760 ke with power of 50 kw asa 
Class I-A station. 

2. That his education and experience in the field of radio 
engineering are as follows: Graduate of U.S. Naval Radio School, 
San Diego, California, serving as radioman in the United States Navy 
for a term of four years. Attended night extension course in 
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mathematics, Highland Park High School, Highland Park, Michigan. 
Self educated by more than thirty years of practical esuence in 
radio broadcasting. 

3. That station KBOX, Dallas, Texas filed comments on April 
1, 1960 suggesting the use of 760 kc by a Dallas station. 

4, That the center of Dallas, Texas is 987 statute miles from 
the WJR transmitter, and the mid-point latitude of this path is 
37.5 degrees. ! 

5, That the WJRinverse field intensity at the pertinent angle 
for this path is 1723 mv/m for 50 kw power. | 

6. That applying the 50% skywave signal range curve and the 
ratios described in Exhibit 109, the limit of the Type B service of the 


proposed Class II station in Dallas will be 11.2 mv/m. | 
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7. That with WJR at 750 kw the interference limitation to 


the proposed Class II station would be 43.4 mv/m. 


/s/ A. Friedenthal 


[JURAT - Dated May 25, 1960] 
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[Rec'd. June 1, 1960 - F.C.C. ] ! 
REPLY COMMENTS OF MARIETTA BROADCASTING, INC. 

Comes now Marietta Broadcasting, Inc., the licensee of 
Station KF MB, San Diego, California, by its attorneys, | and in reply to 
the comments filed in Part III of the clear channel rule making 
proceeding in response to the Third Notice of Further Proposed Rule 
Making (FCC 59-972), released on September 22, 19 59, as supplemented, 
respectfully states as follows: | 
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1. Marietta Broadcasting, Inc., is the licensee of Standard 
Broadcast Station KFMB, a Class II station which operates on the 540 ke 
channel with 5,000 watts of power, unlimited time, utilizing a 
directional antenna pattern at night only, at San Diego, California. 

An application (BP-12,721) by the licensee to increase the daytime 
power of Station KFMB on 540 kc to 50,000 watts, with a non-directional 
antenna, has been placed by the Commission in the pending file because 
of the Broadcasting Agreement with Mexico. 

2. The Broadcasting Agreement with Mexico, which has been 
recently ratified by the United States Senate but has not yet entered 
into force pending ratification by the Government of Mexico, declares 
540 ke 
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to be 2 Class I-A Mexican clear channel, and would require the displace- 
ment of Station KFMB from its present operation on 540 kc to some 


other frequency. During a hearing on January 24, 1960, the Commission 
advised the Subcommittee of the Committee on Foreign Relations of 

the United States Senate considering ratification of the Agreement 

that it is entirely possible that KFMB may obtain a frequency on a 

clear channel as a result of this proceeding; that serious consideration 


will be given to any solution of the assignment problem in an effort to 
reach an equitable decision; and that it is believed that an equitable 
and acceptable solution can be found. 

3. In its comments filed herein on April 1, 1960, Marietta 
Broadcasting, Inc., pointed out that the plan of the Third Notice looking 
to the assignment of new unlimited time Class II stations upon certain 
designated clear channels, making possible the availability of 760 kc 
or 830 kc for substitute assignment, appears to offer the "equitable and 
acceptable solution" sought by the Commission to the problem of 
securing comparable facilities to compensate KFMB and its audience 
for the loss of 540 kc. Accordingly, in order to permit the early 
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implementation of the Broadcasting Agreement with Mexico, it was 
requested that the Report and Order to be issued by the Commission 

in this proceeding include an Order, pursuant to the provisions of 
Section 316 of the Communications Act of 1934, as amended, notifying 
Marietta Broadcasting, Inc., of the proposed modification of its license 
to specify operation on 760 ke or 830 kc as a Class I unlimited time 
assignment (or an another broadcast channel with compatable facilities 


- A | 
if these frequencies are for some reason unavailable), | 


[ 3569] 
effective upon entry into force of the Broadcasting Agreement with 
Mexico or within a reasonable time after this proceeding is concluded, 
and that Marietta Broadcasting, Inc., be directed to show cause why 
such order of modification should not issue. : 

4. The comments which have been filed by other parties in 
this proceeding, insofar as they are pertinent, furnish no persuasive 
evidence militating against the feasibility or the desirability of 
KFMB's proposed solution to its assignment problem. | 

5. With respect to the 760 kc channel, which the Third Notice 
would make available for assignment in Idaho, KFMB has pointed out 
that the frequency can be readily used in California, with a substitute 
channel provided for Idaho to satisfy the criteria of the Third Notice, 
and that Station KFMB during daytime operation would provide a 
substantial degree of groundwave service to sparsely populated areas 
north and east of San Diego, as well as nighttime groundwave service 
to some existing Type B white area. A waiver of the requirements of 
Section 3.37 of the Commission's Rules would be required, but would 
clearly be in the public interest (in this connection, it is to be noted 
that the Commission has recently stated in The Bridgeport Broadcasting 

o. (WICC), 28 F.C.C. 464, 469, that "the earlier rigid) application of 
the rule does not and cannot foreclose us from considering whether, 
where circumstances exist which invoke application of the rule as an 


[ 3569] 


268 


allocation tool within the framework of our policy, the rule should be 
waived"). In its comments of April 1, 1960, WIR, The Goodwill 
Station, Inc., the licensee of Class I-A 


[ 3570] 
Station WJR, Detroit, Michigan, has urged that the Commission con- 
sider Station KGU, Honolulu, as the Class I assignment for 760 ke 
and not add other assignments in the west. However, as pointed out 
in the attached engineering statement of Robert L. Hammett, KFMB's 
consulting radio engineer, the existing operation of Station KGU 
results in no interference to Station WJR, and does not satisfy the 
criteria of the Third Notice for the full use of the channel. Accordingly, 
the operation by KFMB of a Class II station on 760 ke should not be 
foreclosed by Station WJR's operation on that frequency in Detroit. 

6. With respect to 830 kc, which the Third Notice has proposed 
to make available for assignment as a Class II station in California, 
KFMB has determined that the channel would be an acceptable 
alternative substitute for its present operation on 540 ke. In its 
comments of April 1, 1960, Midwest Radio-Television, Inc., the 
licensee of Class I-A Station WCCO, Minneapolis, Minnesota, has 
opposed the proposed duplication of service by 2 Class IL station in 
California as producing a net loss in public service. However, as 
pointed out in the attached engineering statement, KFMB with a properly 
designed antenna would provide complete protection to the existing 
secondary service area of Station WCCO, as predicted in accordance 
with the Commission's Rules, and to the Type F contour of Station 
WCCO, as predicted in accordance with Exhibit 109 of this docket. 
Accordingly, the operation by KFMB of a Class II station on 830 ke 
would not be properly objectionable to Station WCCO. 

7. John Poole Broadcasting Co., Inc., the licensee of Station 
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KBIG, Avalon, Santa Catalina Island, California, has weed that 760 kc 
be assigned to California so that it may make application to change 
from its existing daytime operation on 740 kc, with a power of 10 
kilowatts, using a directional antenna, to full-time operation on 760 kc, 
with a power of 10 kilowatts, using a directional antenna at night only. 
In support thereof, it alleges that it suffers objectionable interference 
from Station KCBS, San Francisco, California, during certain hours, 
months, and cycles. Assumirg such interference has been sufficiently 
established beyond the normal degree of interference experienced 
generally by broadcast stations during transitional hours, it is obvious 
that a request for an assignment in order to permit a modest impro- 
vement in facilities to correct somewhat limited existing interference 
(it is noted that Figure D attached to KBIG's comments indicates that 
KCBS does not provide 0.5 mv/m daytime service south of Bakersfield, 
and Figure E shows the calculated KBIG 0.5 mv/m contour to be 
located substantially south of Bakersfield) cannot be granted where 
there exists a competing necessity to provide some comparable 
facility for a licensee which must be dislodged from its'existing service 
because of the provisions of an international agreement designed to 
serve the general national interest. 
8. Engineering, economic, and financial considerations in 
opposition to the general position of the Clear Channel Broadcasting 
Service, that the Commission should not duplicate the existing Class I-A 
clear channel frequencies and should authorize higher power of at least 


750 kw on the clear channel frequencies, have been set forth in comments 


of other 


[ 3572] 


parties, and need not be here restated. However, in the event that the 


Commission should be persuaded, contrary to its position at the time 
of the issuance of the Third Notice, that an authorization of higher 
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allocation tool within the framework of our policy, the rule should be 
waived"), In its comments of April 1, 1960, WIR, The Goodwill 
Station, Inc., the licensee of Class I-A 


[ 3570] 
Station WJR, Detroit, Michigan, has urged that the Commission con- 
sider Station KGU, Honolulu, as the Class Il assignment for 760 ke 
and not add other assignments in the west. However, as pointed out 
in the attached engineering statement of Robert L. Hammett, KFMB's 
consulting radio engineer, the existing operation of Station KGU 
results in no interference to Station WJR, and does not satisfy the 
criteria of the Third Notice for the full use of the channel. Accordingly, 
the operation by KFMB of a Class I station on 760 kc should not be 
foreclosed by Station WJR's operation on that frequency in Detroit. 

6. With respect to 830 kc, which the Third Notice has proposed 
to make available for assignment as a Class I station in California, 
KFMB has determined that the channel would be an acceptable 
alternative substitute for its present operation on 540 kc. In its 
comments of April 1, 1960, Midwest Radio-Television, Inc., the 
licensee of Class I-A Station WCCO, Minneapolis, Minnesota, has 
opposed the proposed duplication of service by a Class IL station in 
California as producing a net loss in public service. However, as 
pointed out in the attached engineering statement, KFMB with a properly 
designed antenna would provide complete protection to the existing 
secondary service area of Station WCCO, as predicted in accordance 
with the Commission's Rules, and to the Type F contour of Station 
WCCO, as predicted in accordance with Exhibit 109 of this docket. 
Accordingly, the operation by KFMB of a Class II station on 830 kc 
would not be properly objectionable to Station WCCo. 

7. John Poole Broadcasting Co., Inc., the licensee of Station 


~ [ 3572] 
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KBIG, Avalon, Santa Catalina Island, California, has mee that 760 ke 
be assigned to California so that it may make application to change 
from its existing daytime operation on 740 ke, with a power of 10 
kilowatts, using a directional antenna, to full-time operation on 760 kc, 
with a power of 10 kilowatts, using a directional antenna at night only. 
In support thereof, it alleges that it suffers objectionable interference 
from Station KCBS, San Francisco, California, during certain hours, 
months, and cycles. Assumirg such interference has been sufficiently 
established beyond the normal degree of interference experienced 
generally by broadcast stations during transitional hours, it is obvious 
that a request for an assignment in order to permit a modest impro- 


vement in facilities to correct somewhat limited existing interference 
(it is noted that Figure D attached to KBIG's comments indicates that 
KCBS does not provide 0.5 mv/m daytime service south of Bakersfield, 
and Figure E shows the calculated KBIG 0.5 mv/m contour to be 


located substantially south of Bakersfield) cannot be granted where 
there exists a competing necessity to provide some comparable 
facility for a licensee which must be dislodged from its existing service 
because of the provisions of an international agreement designed to 
serve the general national interest. ! 

8. Engineering, economic, and financial considerations in 
opposition to the general position of the Clear Channel Broadcasting 
Service, that the Commission should not duplicate the existing Class I-A 
clear channel frequencies and should authorize higher power of at least 
750 kw on the clear channel frequencies, have been set forth in comments 
of other i 

[3572] 
parties, and need not be here restated. However, in the event that the 
Commission should be persuaded, contrary to its position at the time 
of the issuance of the Third Notice, that an authorization of higher 
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power would be in the public interest, it is urged that any such 

authorization should be on a selected basis, and that special provision 

should be made for KFMB's special circumstances to preserve 760 kc 

or 830 kc or a comparable channel for assignment as a Class II 

unlimited time assignment to KFMB through a show cause proceeding. 

| Respectfully submitted, 

MARIETTA BROADCASTING, INC. 
By: /s/ Vincent B. Welch 
WELCH, MOTT & MORGAN 

ne Its Attorneys 

June 1, 1960 
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RADIO STATION KFMB 
SAN DIEGO, CALIFORNIA 


ENGINEERING STATEMENT OF 
ROBERT L, HAMMETT, CONSULTING RADIO ENGINEER 


The firm of Hammett & Edison, Consulting Radio Engineers, 
has been retained by Marietta Broadcasting, Inc., licensee of Radio 
Station KFMB, San Diego, California, to make engineering studies of 
the Comments filed by various interested parties to the Third Notice 
of Further Proposed Rulemaking of the Federal Communications 
Commission, Docket No. 6741. 

COMMENTS OF WdJR, THE GOODWILL STATION, INC. 

The Comments filed by Station WJR in Docket No. 6741 oppose 
the assignment of an additional 760 ke station in the West. WJR bases 
it opposition to duplication of the 760 ke channel on the premise that 
the existing operation of Station KGU, Honolulu, Hawaii, satisfies the 
criteria proposed by the Commission concerning the assignment of 
additional Class II stations to the Clear Channels. WJR also alleges 
that the 760 kc channel has "suffered further deterioration of service 
through the assignment of Station KGU -- Me 
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Studies which have been made under my direction show that 
the argument of WJR with regard to Station KGU is unfounded. Station 
KGU is located a very considerable distance from the mainland of 
the United States; specifically 2355 statute miles from the nearest 
land which is Point Arena, north of San Francisco. The existing 
unattenuated radiation of Station KGU is 585 mv/m at one mile. 
Calculations based on the Rules of the Federal Communications 
Commission show that the interfering 10% time skywave field intensity 
of Station KGU is less than 0.025 mv/m everywhere within the 
continental United States. It is therefore concluded that no interference 
would be caused by KGU within the 50% time 0.5 mv/m skywave 
service contour of WJR. 

Calculations based on the procedures set forth in 1, Exhibit 109 
of this docket show that the 50% time skywave field of Station KGU is a 
maximum of 0.014 mv/m on the mainland. This could result in some 
reduction of Type F service of a 760 ke station, if such service existed 
on the West Coast. However, it is apparent that Station WJR does 
not produce Type F service on the West Coast, the existing Type F service 
being over 1000 miles distant. The existing operation of KGU therefore 
results in no interference whatever to Station WJR. It is my opinion 
that the existing operation of Station KGU does not satisty the criteria 
of the Third Notice for full use of the channel. Therefore, the 

assignment of a new Class II station on 760 ke in Idaho, or preferably 
in California for use by KFMB as proposed in the Comments filed by 
Marietta Broadcasting, Inc., is desirable to provide aa service 
to the public on that channel. 
COMMENTS OF MIDWEST RADIO-TELEVISION, INC. 

We have reviewed the Comments filed by Midwest Radio- 
Television, Inc., Station WCCO, Minneapolis, Minnesota. WCCO bases 
it opposition to the reallocation proposed by the Commission’ s Third 
Notice on the premise | 
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that duplication on the 830 kc channel to permit a full-time Class I 
operation in California would produce a net loss in public service. 
A careful reading of the WCCO engineering statement shows that no 
net loss would occur if the studies are based on Exhibit 109. 

WCCO makes a comparison of the number of persons who would 
receive a new groundwave service from a Class IL station at an assumed 
location at Atascadero, California, with the number of persons who 
would allegedly lose secondary skywave service from WCCO. Regard- 
less of the assumptions made, it is apparent that a simple comparison 
of the populations receiving or losing these two entirely different kinds 
of service can not be significant. 

In an effort to show a possible loss of service to its existing 
skywave service area, WCCO assumed that an Atascadero operation 
would cause some interference within the 0.5 mv/m 50% time sky- 
wave service area. Whether or not this would actually prove to be the 
case would depend, of course, upon the design of the directional antenna 
used by the new 830 ke operation in California. It should be noted that 
the operation contemplated by Station KFMB, in the event the 830 kc 
channel should be assigned to it by the Commission, would provide 
complete protection to the existing secondary service area of Station 
WCCO as predicted in accordance with the existing Rules. This is 
shown by Figure 3B in my engineering statement of March 19, 1960, 
supporting the Comments of KF MB. 

In its Comments WCCO concurs that a Class IL operation in 


California could provide complete protection to the Type F contour 
of WCCO, as predicted in accordance with Exhibit 109 of this docket. 
Such protection is contemplated by KFMB, as shown by Figure 3C 


of my earlier statement. 

In objecting to duplication of its channel, WCCO also furnished 
data on its alleged coverage within the 100 microvolt per meter 50% 
time skywave contour. The Rules of the Federal Communications 
Commission specifically state in Section 3.182 that the nighttime 


| [3875] 


273 


secondary service area of a Class I-A station should be considered as 
having a limit of 500 microvolts per meter 50% time for determination 
of service in comparison with other stations. The claimed loss is 
therefore unsupported by the existing Rules. It should further be 
observed that the claim of loss is unrealistic due to the presence of 
atmospheric and man-made noise which already limits WCCO well 
within its 100 microvolt per meter contour. The fact that WCCO has 
received unsolicited mail from many di stant points is no quantitative 
measure of service provided. | 
CONCLUSIONS 
It is concluded that the 760 ke or the 830 ke change! could be 
used to solve the allocation problem created by KFMB being forced to 
vacate the 540 kc channel (as illustrated in the earlier Comments of 
Marietta Broadcasting, Inc.) and that no evidence to the contrary is 
contained in the above reviewed Comments on the Third Notice in 
Docket No. 6741. | 


HAMMETT & EDISON 
Consulting Radio Engineers 


May 25, 1960 /s/ Robert L. Hammett 


[ 3575] 
AFFIDAVIT 


State of California ) 
) Ss: 
County of San Mateo ) 


Robert L. Hammett, being first duly sworn upon oath, deposes 
and says: | 

1, That he is a qualified engineer and a partner in the firm of 
Hammett & Edison, Consulting Radio Engineers, with offices located 
near the city of San Francisco, California, | 

2. That he graduated from Stanford University in 1942, 
received a Master of Arts Degree in Electrical Engineering from 
Stanford University in 1943, was a Research Associate at Radio 


Research Laboratory, Harvard University from 1943 through 1945, 


[ 3575] a, 


was a partner in the firm of A. Earl Cullum, Jr., Consulting Radio 
Engineers, Dallas, Texas, from 1946 through 1951, and has carried 
out a consulting pr actice in San Francisco since 19 52, 


3. That the firm of Hammett & Edison, Consulting Radio 
Engineers, has been retained by Marietta Broadcasting, Inc., licensee 
of Radio Station KFMB, San Diego, California, to make engineering 
studies of the Comments filed by various interested parties to the 
Third Notice of Further Proposed Rulemaking of the Federal 
Communications Commission, Docket No. 6741. 


4. That he has carried out such engineering work and that the 
results thereof are attached hereto and form a part of this affidavit, 
and 


5, That the foregoing statement and the report regarding the 
aforementioned engineering work are true and correct of his own 
knowledge except such statements therein made on information and 


belief, and as to such statements, he believes them to be true. 
/s/ Robert L. Hammett 


[JURAT - Dated May 25, 1960] 


275 


[3586] 
|Rec'd. June 1, 1960 - F.C.C.] 
REPLY OF MID WEST RADIO-TELEVISION, INC. 

TO COMMENTS CONCERNING 830 ke (THIRD NOTICE) 

Mid West Radio-Television, Inc., (WCCO), Minneapolis, Minn- 
esota, by its attorneys, replies to the Comments of E. L, Cord d/b 
as Los Angeles Broadcasting Company, John Poole Broadcasting Co., 
Inc., and Marietta Broadcasting, Inc., as follows: | 

1. The Third Notice in these proceedings proposes the assign- 
ment of a new 10 to 50 kw, fulltime, Class II station on 830 ke in 
the State of California. : 

2. Four Comments were filed in support of this and for another 
breakdown of 830 ke -- all by parties interested in an expansion of 
service for existing stations in major metropolitan markets: two, in 
an expansion of service for existing stations in the Los Angeles area 
(KFAC and KBIG); one, in an expansion of service for existing Station 
WNYC in the New York City area.* This Reply will deal with the 
Comments of the first three. 


——————— ee 

* Because of the special, non-allocation as well as allocation aspects 
of the proposal of WNYC, WCCO has filed a separate Reply to WNYC's 
Comments in these proceedings. 


[3587] | 
3. The admitted and basic purpose of these proceedings is to 


determine how best to utilize the nation’s clear channels in order to 
expand and improve broadcast signals, particularly at night, to those 

who do not now have much - or any - service from a strong, reliable 
signals. The latest proposal (Third Notice) seems to be directed toward 
achieving this objective by means of the addition of a new groundwave 
service only to every one of the clear channels -- at the expense, even, 
of some of the skywave service now rendered by the existing I-A stations, 
and apparently in preference to the far greater potential gains to be 
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achieved in skywave service to needful areas through higher power for 


such stations. 

4, The validity or worth of the means suggested - new ground- 
wave service - must be tested by the extent to which it will make a 
significant reduction in "white areas." The Comments of WCCO and 
others in response to the Third Notice show that even adding all the 
new groundwave service of all 23 proposed Class II stations together, 
an entirely insignificant contribution would be made to bringing service 
to needful areas. 

5. The Comments in support of the breakdown of 830 kc fore - 
shadow clearly that not even such an insignificant contribution would 
be made. They show, indeed, that the breakdown of the clear channels 
would be put to a completely contrary purpose - that of providing more 
service to the already abundant service 


[3588] 
enjoyed by heavily populated urban areas. 

6. Thus, 5 kw regional KFAC in Los Angeles urges that 830 kc 
be broken down because the size and importance of the Los Angeles 
urbanized area, relative to other such areas, entitles it to "at least 
one more unlimited time 50 kw station." (Comments of Los Angeles 
Broadcasting Company, page 3). John Poole Broadcasting Company, 
having become dissatisfied with its grant on 740 kc for KBIG in Avalon, 
desires to have 760 kc broken down so it can improve its service in the 
Los Angeles area and believes the breakdown of 830 ke will enhance 
its objectives. And KFMB, San Diego, under the necessity of possibly 
having to relinquish 540 kc to which it voluntarily shifted from 550 kc 
some years ago, now feels dissatisfied with coverage on 550 ke and 
wants 760 or 830 kc to be broken down so it can duplicate the 540 ke 
daytime coverage in the Los Angeles area. 

7. These Comments favoring the breakdown of 830 kc, it is sub- 
mitted, only reinforce the position in WCCO's Comments that if the 
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best method of increasing clear channel service - higher power for the 
I-A stations - is not adopted, then preservation of existing skywave 
service from such station is far superior to the suggested alternative 
breakdown of the remaining clear channels. | 


Respectfully submitted 
MIDWEST RADIO-TELEVISION, INC. 
By Peter Shuebruk | 


* OK 


June 1, 1960 Its Attorneys 


[3640] 
|Rec'd. June 1, 1960 - F.C.C.] 


REPLY COMMENTS OF WGN, INC. 


Comes now WGN, Inc., licensee of Class I- A station WGN, 
Chicago, Illinois (hereinafter referred to as WGN), and submits its 
Reply Comments in the above-entitled matter. For its Reply Comments 
it states as follows: 

1. WGN is a member of the Clear Channel Broadcasting Service 
(hereinafter referred to as CCBS), an informal organization of indepen- 
dently owned Class I-A clear channel stations. WGN has participated 
in all aspects of this clear channel proceeding through its membership 
in CCBS. 

2. WGN is familiar with the Comments filed heretofore by CCBS 
and with the Reply Comments being filed this date by CCBS. WGN is 
in agreement with the points of view expressed by the CCBS Comments 


and Reply Comments. | 


| 3641] 
3. In view of the fact that certain of the Comments filed by other 


parties in this proceeding urged the Commission to adopt allocation 
| 
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policies which are inconsistent with the Third Notice of Further Proposed 
Rule Making, together with the fact that they concern specifically the 
frequency utilized by WGN (720 kc), WGN is submitting Reply Comments 
to these counterproposals. It urges that the counterproposals not be 
adopted. 

4. The counterproposals to which WGN is submitting Reply Com- 
ments, and the reasons why WGN strongly believes that they should not 
be accepted are as follows: 

5. KBOX -- KBOX operates at Dallas, Texas on 1480 kc, 5 kw 
LS, 0.5 kw N, DA-2. The counterproposal submitted by KBOX indicated 
that the Third Notice of Further Proposed Rule Making does not pro- 
pose that any of the Class I-A frequencies be duplicated within the State 
of Texas; that since there is need for another Class II station in the 
State of Texas, at least one of the 23 Class I-A stations proposed 
for duplication should be allocated for use in Texas, and more specifi- 
cally in Dallas; and that one of the six frequencies which KBOX indicates 
could be used by a Class II station in Texas is 720 ke. 

(a) The proposal to duplicate 720 kc at Dallas represents 
an exceedingly poor allocations policy which is inconsistent with 


[3642] 
the overall public interest. It would not add any nighttime broad - 
cast service to the over 25,000,000 people residing within the United 
States who presently are deprived of an acceptable groundwave 
service at night and therefore are dependent upon skywave service 
for their only nighttime broadcast signals. The distance from the 
WGN transmitter site to the main Post Office in Dallas is 798 
miles (See affidavit of Howard T. Head attached hereto.) This 


short mileage separation is inconsistent with the minimum mileages 


recommended in the Third Notice of Further Proposed Rule 
Making and results in the proposed Class II station at Dallas 
being limited at night by WGN operating with 50 kw to an extremely 
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high value between 19.26 mv/m and 20.5 mv/m (See attached 
Head affidavit). A limitation of this order would restrict the 
Class II station to a very small area at Dallas and not enable 


it to serve any white area at all. If the power of WGN were in- 
creased to 750 kw, as proposed by WGN, the limitation to the 
signal of the proposed Dallas Class II station on 720 ke would 
lie between 74.6 and 79.3 mv/m (See attached affidavit of Mr. 
Head). Moreover, the allocation proposed by KBOX effectively 
would prevent WGN from increasing its power to 750 kw. 


| 3643] 

(b) The Dallas-Fort Worth area is served at night by eight 
other stations located in these cities. The KBOX proposal would 
simply permit KBOX to improve somewhat its nighttime service 
to the Dallas area, which is already well served with groundwave 
signals. ! 

(c) As CCBS has demonstrated in its Comments heretofore 
filed, the only practical way to improve nighttime radio service 
to the millions of people residing in white areas is through higher 
power on the Class I-A frequencies. The KBOX proposal is incon- 
sistent with this object. Moreover, as shown by the CCBS Comments, 
operation of Class II stations as proposed in the Third Notice will 
cause substantial degradation of the existing nighttime radio service 
in most of the white areas of the United States. Operation of a 
Class II station on 720 kc at a distance of only 798 miles from the 
WGN transmitter would interfere with WGN's extended skywave 
nighttime service. | 

(a4) The KBOX suggestion that 720 kc be duplicated at night 
at Dallas is similar in one respect to substantially all of the pro- 
posals for nighttime duplication filed by other parties to this pro- 
ceeding. This similarity exists in the fact that the 
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[3644] 
parties supporting nighttime duplicating stations be located in 


the large centers of population which already receive from existing 
stations adequate nighttime service. Indicative of the fact that the 
sparsely settled areas do not have sufficient economic strength 
to support 10 kw or 50 kw directionalized Class II stations is 
the significant point that parties urging duplication suggest the 
building of the Class II stations in cities such as Dallas which 
are already well served at night. 
6. KOOK -- 'KOOK is authorized to operate at Billings: Montana 
on 970 kc, 5 kw, unlimited time. The Commission proposed in its 
Third Notice that 650 kc be duplicated in Montana; that 660 kc not be 
duplicated within the continental United States (KFAR operates on 660 
ke in Alaska); and that 720 kc be duplicated in Nevada. Station KOOK 
submitted a counterproposal suggesting (1) that 660 kc be allocated 
for use by a Class II station in Montana, specifically Billings, in lieu 
of 650 kc; (2) that 650 kc be assigned to Alaska and utilized by KFAR 
instead of 660 kc; (3) that 670 kc, proposed in the Third Notice for 
duplication in Idaho, be allocated to Nevada; and (4) that 720 kc, pro- 
posed by the Commission for use in Nevada, be assigned to Idaho. The 
primary reason asserted by KOOK for the frequency shifts is that 660 ke 
has an obvious 


[3645] 
advantage over 650 kc for use in Montana because of the greater dis- 
tance of Billings from New York City (WRCA, 660 kc), 1,755 miles, 
than from Nashville (WSM, 650 kc), 1,008 miles. Also, the switch of 
670 kc and 720 ke between Idaho and Nevada would eliminate adjacent 
channel problems arising from the use of 660 ke in Montana. 
(a) KOOK computes the nighttime limitation to a proposed 

Class II station at Billings on 650 kc to be 5.2 mv/m contour. 

This limitation would be suffered as a result of radiation from 

WSM, Nashville, on the same frequency. Very significantly, KOOK 
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states ''This is a comparatively high nighttime limit and a severe 


limitation in coverage for a station whose purpose | is to serve a 
large nighttime 'white' area" (Engineering Affidavit of Everett 
L. Dillard, P.1). Thus, it is in effect admitted that nighttime 
limitations of the order of 5 mv/m would not permit a Class 
II station to accomplish the purpose it is designed to fulfill. But, 
the distance from the center of Idaho to Chicago is the same as 
the distance from Billings to Nashville. Therefore, a Class I 
station on 720 kc in Idaho, as proposed in KOOK's counterproposal, 
would be limited by the signal from WGN in Chicago as severely 

l 
as 


[3646] 
the 5.2 mv/m Billings limitation to which KOOK so strongly objects. 
If the 5.2 mv/m limitation is undesirable for a Class II station 
in Montana, it is equally poor allocation practice to limit a Class 
II station on 720 ke in Idaho to the same extent. | 

(b) KOOK argues that the same reasons that existed thirty 
years ago for the establishment of Class I-A clear channel stations 


no longer prevail because of changes which have been experienced 
in radio, television and population trends. This argument com- 
pletely overlooks the fact that the number of persons residing 
within the white areas of the United States substantially increased 
over the years So that today there are over 25, 000, 000 people 

who must rely upon skywave signals for their only nighttime broad- 
cast service. The changes referred to by KOOK do not justify 

a breakdown of the clear channels. To do so degrades the ability 
of Class I-A stations to render skywave service to the white 
areas and at the same time enables the proposed Class II stations 
to supply groundwave service to only a negligible portion of the 
white area residents. It is important to note that KOOK did not 


even attempt to show the extent to which it would render service 
| 
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to the white areas if a Class I-A channel were to be duplicated 
by a Class II station in Billings. Billings already 


[3647] 
has three unlimited time stations. As shown by Exhibit 1 attached 
to the CCBS Comments, there are substantial red and blue 
areas surrounding Billings. A Class II station could contribute 
only in a minor way in rendering service to residents in white 
areas if it were located at Billings. 

(c) KOOK also argues that decisions should be reached 
concerning the duplication of the Class I-A channels prior to the 
time that the Commission considers the question of raising the 
power limitation of Class I-A stations. It contends that after 
duplication has been settled, the question whether to increase 
the power of Class I-A stations should be determined on a ''case- 
by-case" basis. This is putting the cart before the horse. The 
duplication of clear channel frequencies by Class II stations 
effectively would foreclose the question as to the increase in 
power of the Class I-A stations, or, at best, would place most 
substantial barriers in the pathway. 

7. KOLO -- KOLO operates on 920 kc, 1 kw, unlimited time 
at Reno, Nevada. ‘The Commission's Third Notice of Further Proposed 
Rule Making suggested that 720 kc be duplicated in Nevada. KOLO 
wants to benefit by the Commission's proposal and filed comments re- 
commending that the channel be used at Reno. 


[3648] 
(a) KOLO concedes that in order "to give practical meaning 


to the proposal [of the Commission], markets large enough to 


support the high power stations must exist." Most of the sparsely 
populated white areas in the West do not provide sufficient econ- 
omic strength to support a Class II 10 kw, much less a 50 kw station. 
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This fact is recognized by many of the parties filing Comments 


in support of duplication. However, it is an illogical concept 

to locate the Class II stations in markets such as Reno which 
are already well served by existing stations. Reno at present 
has five fulltime operating broadcast stations. The absurdity of 
duplication 720 ke at Reno is demonstrated by the KOLO state- 
ment indicating that even if the Class II Reno station were to 
operate with 50 kw, it would provide a first nighttime primary 
service to only 27,325 persons (KOLO Comments, p. 2). This is 
but 1/10th of 1% of the number of white area residents in the 
continental United States, yet this miniscule contribution to ren- 
dering white area service would be made at the cost of a sub- 
stantial degradation of the nighttime skywave service of WGN. 
(See Exhs. 85 to 90 of the CCBS Comments for an illustration of 
degradation of skywave service of three Class | 


[3649] 

I-A stations resulting from the suggested duplication). The 

large scale interference to a Class I-A station is clearly shown 

a the maps portraying comparable interference to WSM on 650 

. (CCBS Exhibits 85 and 86). 

8. For the reasons set forth above, WGN respectfully submits 
that the KBOX, KOOK and KOLO counterproposals are inconsistent 
with the overall public interest. Moreover, they would present sub- 
stantial barriers to the only practical method of rendering an improved 
service to the white area population. WGN supports the views expressed 
by CCBS in its Comments and Reply Comments urging that the Class 
I-A frequencies not be duplicated and that the present maximum of 50 kw 
on Class I-A stations be increased to 750 kw to provide! a needed and 
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and necessary improvement in nighttime broadcast service to the 
people of the United States. 
Respectfully submitted, 
WGN, Inc. 
By /s/ Reed T. Rollo 
/s/ Percy H. Russell 


/s/ R. Russell Eagan 
of 


Kirkland, Ellis, Hodson, 
Chaffetz & Masters 


* * * 


June 1, 1960 Its Attorneys 
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A. D. RING & ASSOCIATES 
CONSULTING RADIO ENGINEERS 
1710 H STREET, N. W. 
WASHINGTON 6, D. C. 


May 24, 1960 
City of Washington ) 
District of Columbia ) 
Howard T. Head, being first duly sworn, upon oath deposes and 


ss 


says that he is a consulting radio engineer, a partner in the firm of A. D. 
Ring & Associates, with offices at 1710 H Street, N. W., Washington, D. 
C. He is a registered professional engineer (Reg. No. 2521) in the 
District of Columbia. His qualifications as an engineer are a matter 
of record with the Federal Communications Commission. 

The firm of A. D. Ring and Associates has been retained by 
WGN, Inc., licensee of Standard Broadcast Station WGN, Chicago, 
Illinois, to prepare engineering comments on behalf of WGN in oppos- 
ition to a proposal of KBOX, Dallas, Texas, in Docket 6741 for the use 
of 720 kc at Dallas, Texas. 


Bee : [3651] 
Station WGN is a Class I-A station licensed to operate on the 
clear channel of 720 ke at Chicago, Illinois, with a nondirectional 
power of 50 kw, unlimited hours. The distance from the WGN trans- 
mitter site to the main post office in Dallas, Texas is 798 miles. 
Table I, below, gives the details for the computation of nighttime 
interference at Dallas, Texas, based upon the present | 


[3651] 
50 kw operation of Station WGN and upon the assumed operation of 
WGN using an input power of 750 kw, unlimited time. Nighttime limita- 
tions at Dallas are given using both Figure 1 and Figure 2 of the 
Commission's Technical Standards for each mode of operation. 


TABLE I 
Nighttime Limitation at Dallas, Texas 


‘Night Limit 


lat Dallas 
WGN Mult Mult Based on Based on 
WGN Distance Radiation (Fig. 1) (Fig. 2) Fig.1 Fig. 2 
Facilities toDallas (mv/m) ( (mv/m) (mv/m) (cav/m) (mv/m) 


720 kc 
50 kw-U 798 mi. 1775 0.0577 0.0542 20.5 19.26 


720 ke | 
750 kw-U 798 6870 0.0577 0.0542 78. 3 74.6 


Table II lists the standard broadcast stations now: licensed for 
unlimited-time operation which specify either Dallas or Fort Worth, 
Texas, as their principal city. | 

TABLE I | 
Dallas/Fort Worth Unlimited-Time — 
Standard Broadcast Stations 

Station Facilities 
KLIF, Dallas, Texas 1190 kc, 50 kw-L.S.; 1 kw-N, DA-2 
KRLD, Dallas, Texas 1080 ke, 50 kw-U; DA-N 
WFAA/WBAP, Dallas, Texas 570 ke, 5 kw-U-DA-+2 
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Station Facilities 


WFAA/WBAP, Dallas, Texas 820 kc, 50 kw-U 

WRR, Dallas, Texas 1310 ke, 5 kw-U-DA-N 

KBOX 1480 kc, 5 kw-L.S.; 500 w-N, DA-2 
KFJZ, Fort Worth, Texas 1270 kc, 5 kw-U, DA-1 

KXOL, Forth Worth, Texas 1360 kc, 5 kw-L.S.; 1 kw-N, DA-N 

KCUL, Fort Worth, Texas 1540 kc, 50 kw, L.S.; 1 kw-N, DA-2 


[3652] 

Affiant states that these calculations were made by him per- 
sonally or under his direction and that all facts contained herein are 
true of his own knowledge except where stated to be on information or 
belief, and as to those facts, he believes them to be true. 


/s/ Howard T. Head 
Affiant 


[JURAT - Dated May 24, 1960] 
[Certificate of Service] 


[3666] 
[Rec'd. June 1, 1960 - F.C.C.] 
_ REPLY COMMENTS OF 
CLEAR CHANNEL BROADCASTING SERVICE 
Clear Channel Broadcasting Service, hereinafter referred to as 
CCBS, by its attorneys, herewith submits its Reply Comments in Part 
Ill of the above-entitled proceeding. The Reply Comments were initially 
due May 1, 1960, but by appropriate order of the Commission, the date 
for filing Reply Comments was extended to June 1, 1960. 
I 
INTRODUCTION 


1. Comments were filed in Part III of this proceeding by 87 
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parties. The comments took a wide range -- some supported the 
Commission's: suggestions set forth in the Third Notice of Further 
Proposed Rule Making, others opposed such suggestions in toto, 

while still others advanced counterproposals going far beyond the 
suggestions of the Commission. It is impractical for CCBS to reply 

in detail to each of the voluminous comments submitted in this pro- 
ceeding. It has been determined that the most appropriate procedure 
would be to reply to the comments by groups, separating them by topics 
and subject matter. The failure of CCBS to reply specifically to any 
argument set forth in a comment supporting the duplication of the Class 
I-A clear channel frequencies or advocating the retention of the present 


[3667] 
power limitation of 50 kw is not to be construed as a waiver of the 
CCBS position regarding that particular argument or point. The very 
length of the comments filed and the necessity of keeping the Reply 


Comments to a reasonable size prevents the answering of every argument 


advanced by each party opposing the CCBS position on ae allocation 


questions. 

2. The CCBS Reply Comments will discuss the positions taken 
by the various parties with respect to each of the questions presented 
by this proceeding. | 

rut | 
THE EXISTENCE TODAY OF AN EXTENSIVE WHITE 
AREA IS FIRMLY ESTABLISHED BY THIS RECORD 
IS NOT DISPUTED BY ANY OF THE Ean 

3. The Comments of CCBS demonstrated that as of July 1, 1957, 
the white area totalled 1,725,095 square miles representing 57.99% of 
the total land area of the continental United States, and that the total 
number of people residing wi thin this white area was 25, 631,259 (See 
CCBS Comments, p. 9). Approximately three-fourths of the white 
area was located west of the Mississippi River, but approximately three- 
fourths of the white area population resided east of the peste ine 
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River (Ibid). It was also shown by the CCBS Comments that no sub- 


stantial change in the size of the white area or the population residing 
therein has been effectuated since the foregoing study was concluded 
(ibid). 

4. An examination of all of the comments submitted reveals that 
there was no challenge of the existence or size of this radio desert. 
Nor was there any suggestion that the white areas are confined to a 
particular portion or segment of the United States. There is universal 
agreement that the white areas exist in all regions, i.e., New England, 
Middle Atlantic, Southern, Midwestern, Southwestern, Rocky Mountain 
and Pacific states. 


[3668] 
There was a suggestion, however, by some of the commentators that 
the clear channel concept of broadcasting had been outmoded by the 
passage of time; that people do not listen to radio signals from stations 
located at substantial distances from their homes; that, generally 
speaking, listeners prefer radio service from nearby stations; and that 
shifts in population have made less necessary reliance upon clear 
channel nighttime broadcast service. 

5. CCBS agrees that changes have occurred in the broadcasting 
medium over the years and that, other things being equal, some listen- 
ers may prefer to tune their receivers to stations located in their 
own communities rather than to stations located many miles distant. 
However, these arguments and contentions miss the entire point regarding 
the justification and necessity for the clear channel concept of broad- 
casting. Although changes have occurred and while some listeners 
may prefer program service originating from stations in their own 
localities, these facts in no way militate against the necessity for adequate 
and raultiple clear channel nighttime skywave service. These argu- 
ments advanced by other parties cannot change the basic fact that a 
substantial portion of our population located across the entire United 
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States is necessarily required to rely upon signals from clear channel 
stations in order to receive any nighttime radio service. | 

6. Today, over 25,000,000 people cannot receive any nighttime 
broadcast service except that which is available to them from the 
skywave signals of relatively distant clear channel stations. This is 
true because their homes are beyond the range of an acceptable night- 
time groundwave signal from any station, and by necessity they must 
tune in the skywave signal of a clear channel station if they wish to 
listen to radio after 

* * 
[3670] 

question whether economic support existed in the designated communities. 
It was felt that if emphasis was placed upon white area coverage, the 
optimum showing from the standpoint of the only conceivable justification 
for the nighttime duplication of clear channels would be presented. Two 
different methods of computing the number of people served at night 
by the 22 Class II stations were made (CCBS Comments, Vol. 1, pp. 
A-9 to A-11). Even if all of the persons who could be served by twenty - 
two 50 kw Class II stations at night were considered as residing in 
white areas (an assumption obviously contrary to facts), | the total white 
area population, with the power of the Class I-A stations retained at 
50 kw, would be only insignificantly reduced. The percentage reduction 
would range between 3.72% and 6. 75% (Ibid). | 

8. Nothing filed by the parties proposing duplication of the clear 
channel frequencies changes in any material respect the foregoing esti- 
mates made by CCBS in its Comments. The individual coverage studies 
of the parties favoring duplication reveal that, from the most optimistic 
standpoint, a relatively small portion of the existing white area and 
population (not exceeding 5% of the population and a negligible percent 
of the area) will gain nighttime interference-free groundwave service 
even if all of the clear channels were to be duplicated as proposed by 
the Commission (see attached Affidavit of G. F. Leydorf, Consulting 
Radio Engineer). | 
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9. When CCBS filed its Comments it did not then, and does 
not now, believe that the proposed Class II stations would be constructed 
in regions where the optimum coverage of white areas could be obtained. 
The comments filed by the various parties supporting the breakdown 
of the clear channels demonstrates most conclusively that negligible 
inroads in the white area population would result if the suggestions in 
the Third Notice were 


[3671] 
adopted. CCBS has made an analysis of the comments to ascertain the 
cities requested for the location of the Class II stations and the number 
of unlimited time broadcast stations already in existence in such cities. 
This analysis reveals that by and large the parties supporting duplication 
of the clear channels are those seeking to improve the facilities of 
stations they operate in cities already having multiple broadcast services. 
The analysis also demonstrates that the very persons supporting dup- 
lication do not propose the use of the Class II stations in areas where 


any sizeable reduction of the white area populations can be achieved. 


This analysis is as follows: 

Present Namber/ 
Location of Class II of Full Time Stations 

Clear Channel Station Proposed Licensed to Cities Pro- 

Frequenc in Comments osed for Duplication 


640 kc Akron, Ohio 2 
(Cleveland)* (7)* 


640 ke Washington, D. C. 
(Bethesda, Md., 
Arlington, Va.) 


640 ke Harrisburg, Pa. 
640 kc Scranton, Pa. 
650 kc** 


660 ke Phoenix, Arizona 
(Mesa, Tempe, Glendale) 
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L Source: Radio Station Directory, 1960, published by Triangle 
Publications, Inc. | 


* Cities having full time broadcast stations located! close to the 
cities chosen in comments as the sites for the Class II stations have 
been included in parentheses because the count of full time radio stations 
would be incomplete if only stations in the city of duplication were tab- 
ulated. Figures in parentheses indicate the number of full time stations 
in such nearby cities. | 


** Frequencies marked by a double asterisk were not proposed 
for duplication at any specific location by those filing comments. 


[3672] ! 
! 1/ 


Present Number— 
Location of Class of Full Time Stations 

Clear Channel II Station Proposed Licensed to Cities Pro- 
Frequency in Comments posed for Duplication 


660 ke Omaha, Nebraska 4 
660 kc Billings, Mont. | 
660 kc Dallas, Texas 

670 ke 

700 ke Dallas, Texas 

720 ke Dallas, Texas 

720 ke Reno, Nevada 

750 ke Portland, Oregon 

760 kc Dallas, Texas 

760 ke San Diego, Calif. 


760 kc Los Angeles, Calif. 
(Long Beach, Pasadena) 


760 ke San Francisco, Calif. 
(Berkeley, Oakland, 
San Jose, Vallejo) 


Dallas Texas 

Las Vegas, Nevada 
Woodland, Calif. 
Yakima, Wash. 


Present Number=/ 
Location of Class II of Full Time Stations 
Clear Channel Station Proposed Licensed to Cities Pro- 
Frequency in Comments posed for Duplication 


830 kc Los Angeles, Calif. 12 
(Long Beach, Pasadena) (5) 


830 ke New York, N. Y. 13 
(White Plains, Woodside, 
Newark, Paterson) 


840 kc ** 


[3673] 
870 kc Lansing, Mich. 
880 kc Grand Island, Nebraska 
880 ke Dallas, Texas 
880 kc Rapid City, S. Dak. 
890 ke Dallas, Texas 


1020 ke Los Angeles, Calif. 
(Long Beach, Pasadena) 


1020 ke Albuquerque, N. Mex. 
1020 ke El Paso, Texas 

1020 ke *** 

1030 kc *** 

1040 kc ** 


1100 ke Seattle, Wash. 
(Tacoma) 


1100 ke San Francisco, Calif. 
(Berkeley, Oakland, San Jose, 
Vallejo) 


*** Westinghouse filed comments which, subject to stipulated conditions, 
indicated how 1020 kc, 1030 kc and 1100 kc could be duplicated at de- 
signated cities by multiple Class II stations with low power. These cities 
have not been included in the table because the Westinghouse proposal 

for multiple duplication is not consistent with the FCC criteria set out 

in the Third Notice of Further Proposed Rule Making (Part III) and is 
more responsive to Part Il. Indeed, the proposal was previously filed 

in Part I. 
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Present Number— 

of Full Time Stations 
Clear Channel Proposed Location Licensed to Cities Pro- 
Frequency of Class II Station posed for Duplication 


1100 ke *** 

1120 ke ** 

1160 ke Goldsboro, N. C. 
1160 kc Chattanooga, Tenn. 


1160 ke Asheville, N. C. - Greenville - 
Spartanburg, S. C. 10 


1180 ke ** 

1200 kc Sault Ste. Marie, Mich. 
1200 ke Green Bay, Wisc ‘nsin 
1200 ke Keene, N. H. 


1210 ke Saginaw, Michigan | 
(Bay City) (1) 


10. It will be noted from the foregoing list that only one comment 
proposed the construction of a Class II station in a community which 
has no full time station. This comment was filed by Wagner Broadcasting 
Company which has an application on file with the Commission for a new 
daytime only station on 780 kc at Woodland, California. | The power re- 
quested in the application is 1 kw. Since the Third Notice suggested 
the duplication of 780 kc in Nevada, Wagner Broadcasting Company is 
disturbed that the implementation of the Commission's Third Notice 
would prevent favorable action on its 780 ke application at Woodland. 
Wagner Broadcasting Company does not object to the use of 780 ke in 
Nevada so long as the same frequency can also be utilized at Woodland. 
If the use of the frequency in Nevada would foreclose its assignment at 
Woodland, Wagner objects to the Nevada proposal. Since Wagner is 
primarily interested in protecting its pending 
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REPLY COMMENTS OF JACKSON 
BROADCASTING & TELEVISION CORPORATION 
Jackson Broadcasting & Television Corporation, licensee of 
standard broadcast station WKHM, Jackson, Michigan, by its attorneys, 
respectfully submits the following reply to comments filed in response 
to the Commission's Third Notice of Further Rule Making (FCC 59-972) 
in the above styled proceeding. 


1. The Third Notice, limited almost entirely to a discussion of 
nighttime service of standard broadcast stations, invited comments 
and suggestions as to how service might be provided to areas and 
populations, largely rural, without adequate nighttime service. Among 
the comments received are suggestions that existing clear channel 
stations be permitted to operate with maximum powers of 750 kilowatts, 
an increase of 15'times over the present and long-established 50 kw 


timit 2/ Jackson Broadcasting & Television Corporation most em- 


phatically opposes all such super-power proposals. 


2. Jackson is located approximately 70 miles west of Detroit, 
center-to-center. Because of its proximity to Detroit, the one clear 
channel station in Detroit, WJR, has claimed that it provides satisfactory 
service to Jackson as well as to many other cities in Michigan. For 
example, as long as Station WJR was affiliated with the radio network 
of the Columbia Broadcasting System, there were no CBS affiliates in 
any Michigan city within 130 miles of Detroit. Operation of Station 
WIR with power in excess of its present 50 kw would be disastrous for 
almost all existing stations in Michigan's Lower Peninsula. The service 
which 


iy One party proposed a maximum power of 1,000 kw. 
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a broadcast station is able to render is directly related to income. 
Any substantial decrease in income would materially reduce the grade 
and quality of the local and regional service provided by numerous 
stations in Michigan's Lower Peninsula. It is respectfully submitted 
that the Commission must consider the economic impact upon existing 
stations and service in weighing the super-power proposals. 

3. There are many ways in which improved nighttime service 
can be provided without resorting to use of super-power. The most 
effective would be to relocate many of the existing clear channel 
stations. At the present time, many of the 50 kw clear channel stations 
are located in large cities such as New York City and Chicago and have 
almost identical service areas. Many of the 50 kw clear’ ‘channel stations 
are located along the coasts and borders of the United States with the 
result that much of their signals are wasted over water and neighboring 
countries. Station WJR at Detroit is such a station. Use of directional 
antenna systems would greatly improve service to areas and populations 
in the United States. A 50 kw clear channel station in the north central 
portion of Michigan's Lower Peninsula would provide a much needed 
and unduplicated service throughout the rural areas of the state with- 
out adversely affecting existing stations. Congress intended such real- 
location of facilities to accommodate ever changing conditions and needs 
when it enacted Section 9 of the Radio Act of 1927 and Section 307 (b) 
of the Communications Act of 1934, as amended. The fact that the North 
American Regional Broadcasting Agreement is based, inj part, upon 
existing locations of certain clear channel stations does | not present 


any serious problems, and on most channels, no problems whatsoever. 


It is suggested that the Commission explore every alternative, including 
relocation of existing clear channel stations, operation with directional 
antenna systems, and duplication of clear channels at night before per- 


mitting any increase in powers above 50 kw. 


[3763] 
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[3763] 
[ Received June 1, 1960, FCC] 


REPLY COMMENTS OF 
AMERICAN BROADCASTING COMPANY 
AND WLS, INC. 


i 

In its Third Notice of September 22, 1959, the Commission ten- 
tatively concluded inter alia: (1) That superpower is not the answer 
to the existing shortage of primary radio service in certain parts of 
the United States (paras. 9, 17) and that there is, therefore, no need 
to treat 50 percent of the Class I-A channels in one fashion and the 
other 50 percent in a different fashion (para. 13); and (2) that any 
additional assignments on the 23 Class I-A channels included in the 
Third Notice should be made with a view to producing a "minimum 
impact" on existing service (para. 12), and to that end the new operation 
on each of the Class I-A channels should install a directional antenna to 
protect the existing dominant station on the channel. 

In comments filed April 1, 1960 American Broadcasting Company 
(ABC) and WLS, Inc. supported the foregoing tentative pronouncements 
of the Commission. A contrary position has been espoused in comments 
filed by certain other interested persons. To those contentions ABC 
and WLS reply as follows: 


[ 3764] 
I. Superpower 

In comments filed August 15, 1958 challenging the piecemeal 
approach of the Further Notice, where the Commission proposed to 
“break down" 12 Class I-A channels and to reserve the other 12 for 
possible "superpower" use, ABC expressed doubts that superpower was 
economically, politically or socially expedient or desirable (p. 17). 
ABC questioned whether additional directionalized 50 kw skywave 
operations were feasible in the sparsely settled Rocky Mountain States 
and ventured the opinion that high-powered operations would siphon 
off revenues needed to support local stations in the less densely popu- 
lated sections of the United States (pp. 19-24). 
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i 
In its Third Notice (except for its different treatment of 660 kc 
and 770 kc) the Commission abandoned this piecemeal approach, stating 


that it was not persuaded “that the authorization of higher power would 
be in the public interest" (para. 17, cf. paras. 8-9). The engineering 
arguments there made against superpower are particularly cogent. 
While more power would improve the signal-to-interference radio, 
existing skywave service is generally satisfactory in winter but not 
in summer. To provide an equivalent noise-free service in summer 
would require a hundredfold increase in power to five megawatts. 
Furthermore, as there pointed out, the unsatisfactory nature of skywave 
service in summer is partially offset by the longer ! 
[3765] | 

daytime periods, with a plethora of stations providing satisfactory 
groundwave service (para. 8). 3 

Even if the foregoing engineering considerations standing alone do 
not require a rejection of superpower, there can be little or no question 
that equally persuasive economic, social and political factors further 
point to that same result. Operations in the order of 5 megawatts, 
needed to overcome atmospheric noise in summer, are of course not 
economically feasible. It has been authoritatively estimated that an 
increase of power to 750 kw would involve a capital outlay in excess of 
$500, 000 and an increase in operating expenses of at least $250, 000 
annually. 1/ In fact, the chief proponent of superpower (CCBS) has 
estimated capital outlay requirements for 750 kw (nondirectional) at 
$565, 000 to $1, 146,000 and annual operating costs at $300, 000 (Exhibit 
341, Appendix G, Docket 6741). If expenditures in this order are to be 
warranted, stations operating with 750 kw must greatly augment their 


national and regional business. Since a fifteenfold increase of power 

would result in an increased signal intensity of almost four times that 
provided at any given point by a 50 kw operation, such stations can be 
expected to gain substantially greater audiences and improved listener 


ratings, and hence siphon off substantial amounts of national and 
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regional business from lesser powered operations. 


1/ Cf.. Comments of Westinghouse Broadcasting Company, Inc. 
dated March 25, 1960 (Docket 6741, p. 7). 


[ 3766] 

In many instances any curtailment of the regional and national 
business of a low-powered station, though representing only a small 
portion of its over-all gross, can spell the difference between a 
successful and a bankrupt operation. If a national or regional account 
can obtain wide-area coverage on a 750 kw operation, it has no incentive 
to go to the trouble and expense of placing such advertising on a large 
number of locally operated stations. Thus, any additional coverage 
resulting from action authorizing superpower would be more than 
offset by the disastrous impact which such operations would have on 
hundreds of existing low-powered local outlets -- dependent on some 
regional or national business for their survival. 

With the Commission under a statutory mandate to provide a 
fair, efficient and equitable distribution of radio service among the 
several states and communities, and under a duty to provide local 
outlets in as many communities as possible (47 U.S.C. Sec. 307(b)), 
any blanketing of the United States with ten, fifteen, or twenty super- 
powered operations at the expense of local community "mouthpieces" 1 
is not in the public interest -- where (except perhaps for portions of 
Hawaii and Alaska) ino part of the United States is without usable radio 
signals 


1/ Federal Communications Commission v. Allentown Broadcasting 
Corp., 349 U.S. 358, 362 (1955). 
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day or night (cf. Third Notice, para. 8). 1/ 
In this connection, those portions of the United States which are 
in most need of additional service are for the most part sparsely 
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populated, with the result that any placement of superpower stations 


in those areas or at places where their signals will penetrate into those 
areas will have an even more direct and devastating impact on small- 
town operations. The social and political consequences of a policy 
which makes those areas dependent on radio service from distant 
metropolitan centers in a different state need not be emphasized to this 
Commission. | 
In short, to the degree that any portions of the United States are 
still without a choice of multiple radio signals, either day or night, 
“guperpower" on some 23 channels is not the answer -- because of 


the devastating impact on such operations on some 3400 stations licensed 


on the remaining 84 AM frequencies. © | 
| 


1/ It is not without significance that CBS, which argued for higher 


power in response to the "Further Notice" of April 15, 1958, now 
agrees that superpower should not be permitted, provided the skywave 
service of existing Class I-A stations is “adequately protected”. 


[ 3768] 
Il. Interference to the Dominant Stations 
In its Comments in response to both the Further Notice and the 
Third Notice, ABC has expressed its agreement with the Commission's 


repeated assertions that any improvement in nighttime radio coverage 
"must come from additional or augmented skywave service" on the clear 
channel frequencies (Further Notice, para. 42); that “the service gains 
to the needful areas of the West" (Further Notice, para. | 56) would not 
be achieved by the indiscriminate granting of skywave stations in the 
west “at the sacrifice of primary coverage in eastern areas where 
there is a definite deficiency of primary service" (Further Notice, 
para. 75); and that any additional assignments on the remaining 23 
Class I-A channels should be made with a view to producing: a “minimum 
impact on existing services (Third Notice, para. 12), and to that end 
the new operations on each of the 23 Class I-A channels involved in the 
Third Notice should install a directional antenna to protect the existing 
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dominant station on the channel. 1/ 

It was for these reasons that ABC has contended that the Commission 
is chasing a "will o' the wisp" if it is breaking 
i Needless to add, it is ABC’s view that a similar policy should 
prevail with respect to 770 ke, a channel not included in the Third 
Notice. Apparently the Court of Appeals is of a similar view. American 
Broadcasting-Paramount Theatres, Inc. v. Federal Communications 


Commission, decided May 27, 1960 (Case Nos. 15, 399 and 15, 400), 
slip op. pp. 8-9. 
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down clear channels with a view to providing additional “primary 
service" to sparsely populated areas. Since 10 kw directionalized 
operations in the Rocky Mountain States will provide little or no skywave 
service, and since this area cannot support costly high-powered direction- 
al operations where “primary service" is most needed, ABC has 
questioned the wisdom of “*earmarking" a dozen or more clear channels 
for 10 kw Class II operations in the Rocky Mountain region. 

As brought out in comments by CCBS (Exhibit 101), the capital 
outlay for a 10 kw directionalized operation will exceed $130,000. 


The Rocky Mountain regions most in need of additional “primary 


service" will not support twelve such stations, as proposed in the Third 
Notice, except by sacrificing existing lesser power operations. Accord- 
ingly, ABC has suggested that consideration be given to authorizing 
50 kw operations on eastern clears in the larger metropolitans centers 
on the Pacific Coast -- and in that way providing (1) needed primary 
service in those states and (2) some additional skywave in the Rocky 
Mountain states, without disrupting local broadcast operations in those 
sparsely settled regions. 

Accordingly,’ like KFAC, ABC supports the Commission's pro- 
posal that 830 ke be broken down for duplication in California or 
Oregon. 

While in agreement that 50 kw directionalized operations should 
be permitted in the Pacific Coast states on certain other 
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eastern clears, ABC questions the attempt of KBIG to utilize Docket 
6741 as a means of remedying that station's interference problems 
with KCBS. KBIG's suggestion that KCBS be shifted to 760 ke in 
San Francisco or that 760 kc be utilized in “southern California" by 
KBIG presents problems which KBIG conveniently ignores. KABC 
presently operates on 790 ke in Los Angeles, thus precluding the 
use of a channel 30 kc removed in that city. Earmarking that channel 
for KBIG, or any other channel for a given applicant, is contrary 
to the entire spirit and purpose of Docket 6741. ABC long ago 
suggested, if 770 kc be broken down, that it should be ea down 
on opposite coasts. Infact, KABC filed for 770 ke in Los Angeles 
in 1944, but its application was not accorded comparative considera- 
tion with a proposal for a breakdown of 770 ke in Albuquerque. KBIG's 
proposal that 760 ke be utilized in the Los Angeles ared would of course 
preclude a rectification of the Commission's failure in 1944 to accord 
KABC an Ashbacker hearing on its application (then co-pending with 
KOB) for 770 kc, inasmuch as 770 kc and 760 ke could not both be used 
in and around Los Angeles. Thus, if 760 kc is to be allocated to 
"southern California", as KBIG requests, it should be allocated to 
that region for all comers in furtherance of the objectives of Docket 
6741 and not for the rectification of so-called “interference problems" 
between existing licensees. | 
[ 3771] 
Since the Commission itself has chosen to date not to include 
770 ke in its Third Notice, ABC makes no comments at this time on 
WMC's proposal that 770 kc be further duplicated in Memphis, Tennessee. 
Respectfully submitted, 


AMERICAN BROADCASTING-PARAMOUNT 
THEATRES, INC. 


By Mortimer Weinbach 
7 West 66th Street 
New York 23, New York 


/s/ James A. McKenna, Jr. 
/s/ Vernon L. Wilkinson 
1735 DeSales Street, N.W. 
Washington6, D.C. | 
Its Attorneys | 
June 1, 1960 
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[Received June 1, 1960, FCC] 


REPLY OF MIDWEST RADIO-TELEVISION, INC 
TO COMMENTS OF CITY OF NEW YORK 
MUNICIPAL BROADCASTING SYSTEM 


(THIRD NOTICE) 
Midwest Radio-Television, Inc., (WCCO}, Minneapolis, 


Minnesota, by its attorneys, replies to the Comments filed in these 
proceedings by City of New York Municipal Broadcasting System 
(WNYC), as follows: 

1. A worse possible use of the 830 ke clear channel facility 
cannot be imagined than that proposed by WNYC in its Comments - 
namely, that it be broken down to provide still another groundwave 
service to part of New York City. 

2. WCCO is the I-A Station licensed to 830 kc, fulltime, with 
50 kw, in Minneapolis, Minnesota. WNYC is a limited-time Station 
in New York City, licensed to operate on 830 ke with 1 kw from local 
sunrise until sunset at WCCO. In Comments dated April 1, 1960 
in these proceedings, WNYC seeks to have some avenue opened up 
for nighttime operation by it in New York City - on 830 ke among 
other possibilities. 

3. In its Further Notice of Proposed Rule Making of April 
15, 1958, the Commission determined that the best way of improving 
rural broadcast service to needful areas was to increase 


[ 3817] 
the power of the fulltime stations on 12 Class I-A channels; and it 
proposed to preserve the present condition of permitting but one 


fulltime operation on those channels until such an increase in power 
could be considered. The frequency 830 ke was selected as one of 
those 12 channels. In its Third Notice, the Commission has pro- 
posed that all I-A channels be broken down to provide one additional 
groundwave Class II service on each - in California on 830 kc. In 
its Comments (dated April 1, 1960) on the Third Notice, WwcCco 
showed that insofar as 830 ke at least is concerned, the breakdown 


suggested is the worst of all possiblé uses af a 

that 750 kw for WCCO will provide the greatest: gains 

“needful areas, but that in any event the status quo is supe 10 

a breakdown with even the optimum assignment of a Class 0 Sahion 
in California which gains so little and loses so much. 

4. WNYC, in its present Comment - by proposing an additional 

- fulltime Class II assignment on 330 ke, ina locality that already has 
the most groundwave service of any place in the country - would — 
compound the losses of a breakdown of the channel for a California 
station and completely. nullify the possibility of using one of the few 
mediums available to increase service to those who need it. 


5. Actually, WNYC's demand for’a fulltime assignment is not 
limited to 830 kc. It is obviously a matter of indifference to WNYC. 
what frequency is used, just so long:as such an assignment i is Bro= 
vided. "It is not essential that WNYC SURES to operate 


[388] 
on 830 kc", says WNYC, “the only ‘real essential with respect to 
WNYC is that it be authorized to operate on some frequency, ona 
fulltime basis, with sufficient power to render adequate service to 
New York City (Comments of WNYC, par. 5 - emphasis added). 

6. This buckshot approach, of course, merely reflects the 
patent weakness of any suggestion that 830 ke be “broken down" in 
order to provide WNYC with nighttime facilities. For, it is difficult 
to conceive of a proposal which is less meritorious when tested 
by the basic objective of the clear channel proceeding to improve and 
increase service to those who need it. | 

It is the avowed aim of the present proceeding to chane the 
long-established allocation plan for AM channels to the extent and 
only to the extent that such a change will improve and increase an 
efficient and equitable distribution of radio service upon a national | 


basis. A change in the status of Clear Channel I-A frequencies can 
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be justified only if it will produce a net increase in service to those 
people and areas which are relatively deficient in service. It is 
easy enough to create a new groundwave service by breaking down 
a clear channel, if the service (skywave and/or groundwave) of the 
I-A station which will thereby be lost is ignored. But it is one of the 
salient - and ineluctable - facts of radio propagation, as the Com- 
mission has repeatedly recognized (e.g., 17 RR 1669, 1670), that 
broadcast:signals "cause destructive interference over an area much 
greater than that to which they provide useful service" (par. 3). 
Authorization of 'a new nighttime service is plainly not in the public 
interest, if 


[ 3819] 
“the population which would gain service" from the new operation 
"is vastly exceeded by the population which would lose service 
of existing stations" (Ibid., par. 56) (emphasis added) especially, 
if the former already have more service than the latter. 

7, It is just (1) because the WNYC suggestion that 830 kc be 
broken down is so wantonly destructive of broadcast service on an 
overall basis and (2) because the people who would lose service 
under it are vastly more deficient in service than those who would 
gain service, that its proposal must be denied. Contrary to WNYC's 
contention (Comments, par. 7) that none of the country’s white areas 
exist in the region where WNYC's night operation would interfere 
with WCCO's skywave service, half-a-million people in the latter 
region have no primary service at all, and well over a million have 
but one such service (see 9 FCC 169; Docket 11227, WNYC Ex. 1, 

6 (Figs. 4, 5, 5A). Moreover, such interference from WNYC would 
deprive not only substantially in excess of 25,000,000 people over 

an area of hundreds of thousands of square miles of WCCO's present 
secondary service (see WCCO, Ex. 4 (Fig. 6A) Docket 11227), but 
even 8,000,000 people within WCCO's 0.5 mv/m-50% skywave contour 
in nine States in the Midwest. 
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! [ 3820] 
| 


8. What is the gain in service relied upon to justify this 
overwhelming loss of service to needful areas? That gain is 
restricted to adding but one more primary service toa few square 
miles in parts of Manhattan and other New York City Boroughs. 
Not only does the population in this small area already have the 
most local AM stations (17) and services - not to mention 13 FM 


[ 3820] : 

and 7 TV stations and services - of any place in the country, but 
within a few minutes ride are concentrated the greatest number and 
diversity of entertainment and cultural opportunities and facilities 
of any place in ‘he world. Plainly, WNYC’'s suggestion would seriously 
reduce rather than promote the efficient and equitable distribution 
of service which it is the Commission's purpose to achieve by the 
present clear channel proceedings. To adopt WNYC's proposal 
would be to take service from the "have-nots" in order to give it to 
the "haves". And so the Commission has already decided after 
extensive hearings (9 FCC 169). Even the extension of hours to 
daytime stations to provide “the only primary service" - a highly 
desirable objective - must be denied, the Commission has recently 
stressed, where "the losses in service which would result . . . far 
outweigh the gains. . . . This objective should not be! reached by 
changing the AM allocation rules so that an inefficient use of broadcast 
facilities would result . . . ." (17 RR 1669, 1688, 1690) (pars. 47, 49). 

A fortiori must such a result be avoided where it would also 
produce, as here, a grossly inequitable distribution of service. 

9. Without even a semblance of support for a breakdown of 
830 ke among the factors directly related to the issue$ posed by 
the clear channel proceeding, WNYC is relegated to relying upon 
two fallacious arguments which are, moreover, irrelevant to those 


issues: 
First, that the Commission, by granting WNYC a Wartime 
SSA for operation for a few hours beyond its licensed 
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hours, and extending that authority from time to time since the 
War pending the disposition of the Clear Channel case, has com- 
mitted itself to provide WNYC with a fulltime assignment upon a 
regular basis; 

Second, that WNYC's program service to part of the several 
million residents in New York City is so valuable and so unique, 
that its rendition on a fulltime basis should be brought about regard- 
less of the injury to the rest of the country. 

10. The first argument of WNYC - an attempt to raise itself 
by its own bootstraps - is, of course, based upon a wholly incorrect 
and improper interpretation of the temporary and extraordinary 
authority issued to WNYC because of special circumstances (see 
par. 11, below). And the second - the merit of WNYC’s programming - 
is wholly beside the point on an issue of breaking down one of the 
few Class I-A channels in a legislative proceeding dealing with basic 
engineering principles of allocation to provide optimum nation-wide 
service (see par. 12, below). 

11. WNYC’s SSA: (a) Contrary to WNYC's first argument, 
there is nothing in the special temporary authorizations to WNYC 
to operate beyond its licensed hours - originating in Wartime con- 
ditions - which lends any support, let alone commits the Commission, 
to a regular, fulltime, assignment for WNYC on any frequency, much 
less a Class I-A channel. This is made perfectly clear by the 
Commission by the authorizations which have been granted, as well 
as those which have been denied, for nighttime operation by WNYC. 
For WNYC has been uniformly and expressly 


[3822] 
denied the very regular, fulltime assignment on 830 ke to which it 


now claims the Commission is in some way impliedly committed 
(see Files BML-207, BML-629). Thus, after extensive evidentiary 
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hearings, proposed findings, proposed decision, exceptions and oral 
argument before the Commission en banc, in October 1942 the 
Commission denied an application by WNYC for regular | authority 
to operate at night upon 830 ke (9 FCC 169). The SN of that 
denial are the grounds upon which the present request for a break- 
down of 830 kc must now be denied as contrary to the public interest, 
namely, that from the national point of view, the losses in service 
from such an operation of WNYC at night far outweigh any gains 
and would be inconsistent with a fair, equitable and efficient dis- 
tribution of service on a national basis (see par. 5, above). 

(b) WNYC's request for a Wartime SSA to operate 
between 6 AM and 10 PM (EST) on 830 ke (in order to render 
"needed wartime" services) followed hard upon the heels of that 
denial and was granted shortly thereafter on the basis of WNYC's 
own request that the authorization be expressly conditioned so it 
could be terminated at any time by the Commission "without advance 
notice or hearing" (BSSA-52). Certainly there is nothing in this 
special, limited and temporary authorization which can be constru- 
ed to commit the Commission to provide WNYC with a regular, 
fulltime authorization upon 830 kc or any other frequency. 

(c) Nor can such commitment be read into the short- 


term extensions of the SSA (never granted for more than six 
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months, and since 1951, extended only for 2-month periods) suc- 

cessively granted WNYC since the War, pending resolution of this 
Clear Channel proceeding. When WNYC's Wartime SSA expired 
in 1946, a final decision in the Clear Channel proceeding was immin- 
ent. Since this proceeding involved the question of which, if any, 
clear channels should de broken down, the Commission extended 
WNYC's SSA for six months or until the earlier conclusion of 


this proceeding; and it added an express condition to the SSA that 
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the authorization would be "cancelled immediately" if this Clear 
Channel proceeding were decided without breaking down 830 kc 
(BSSA-145, 199). Nothing in this record can possibly be taken to 
show that the Commission has committed or intended to commit 
itself to provide WNYC with a regular, fulltime assignment on 830 


ke or any other erequencyre The plain fact of the matter is that 


the temporary extensions of WNYC's Wartime -originated SSA have, 

and were intended by the Commission to have, no relevance whatever 

to the merits of the question of whether 830 kc should be broken 

down in the current legislative proceeding to permit fulltime opera- 

tions on the Class I-A 830 kc channel in addition to that of WCCO. 
12. WNYC's Programming: WNYC contends that the 


1. Nor can any such reading be given, as WNYC attempts, to the 
dismissal by the Commission of WNYC's 1949 application for a 
regular nighttime authorization on 830 ke (5 RR 1298) on the establish- 
ed procedural grounds that such an application would not be enter- 
tained during the pendency of the Clear Channel proceeding (1 RR 

53: 902, 903). 
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excellence of its programming creates such a compelling need for 
its service that some fulltime assignment for WNYC - on 830 kc 
or some other frequency - should be provided by the Commission 
(Comments, par. 8).2/ It is submitted that if WNYC should be 
entitled to any relief on this ground, it has completely misconceived 
the appropriate relief. In any event, its programming argument is 
wholly inadequate to justify breaking down the service to extensive 
rural areas of one of the best located Class I-A stations. 

(a) In the first place, programming of a particular 
station - WNYC or any other - is wholly insufficient to support a 
major feature, or change, in the basic allocation structure. The 
Commission is charged with effecting a "fair, efficient and equitable" 
distribution of broadcast service. And, as shown above (pars. 7, 
8), to give WNYC relief by breaking 830 ke down would cause a 
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redistribution of service which is neither "fair" nor "efficient"; 

such a course would result in an overwhelming net loss of service - 

with the losers already having much 


I. In weighing WNYC's claim to an “extraordinary, unique and 
essential" programming service, it should be borne in mind at 
all times that not only does New York City have more opportunities 
and facilities for educational, cultural and related pursuits than any 
other place on the globe, but that well over 70% of the actual pro- 
gramming which WNYC has rendered during nighttime hours under 
the SSA (see Docket 11227, WNYC Exhibits 11-24, 11-29 (page 2), 
11-30) has been devoted to a field - good music - of which there is 
a great abundance in New York City in the form of concerts, opera 
and the like, as well as broadcasts, live and recorded '- AM, FM and 
TV. Moreover, authoritative audience surveys show that only a small 
fraction of one percent of the radio listening in New York City is 
devoted to WNYC (see Docket 11227, WCCO, Exhibit 36, Tr. 1797-1801). 
| 
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less service than the New Yorkers who might benefit from a night- 
time service by WNYC. | 

Such considerations, rather than any asserted merits 
of WNYC’s programming, must plainly govern. If the asserted 
need for a particular type of programming ina given city were 
sufficient to justify an assignment regardless of the interference to 
service elsewhere the complete elimination of all skywave service 
and therewith the complete destruction of all service to many 


millions of people could easily follow. And to what avail? The 


only benefit that will be realized will be confined to people like 
Manhattanites who already enjoy a plethora of service, The many 
tens of millions of people who would lose WCCO's service, for 
example, will not benefit one whit from any increase in the operating 
hours of WNYC, for they reside far beyond the reach of WNYC's 
interference-free nighttime signal which is limited to part of 
New York City. i 
Moreover, the loss of service to the broad areas 
across the country would be permanent and irrevocable; but any 
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gain which part of New York City may derive is temporary and 
limited to the duration of the present type of programming by WNYC. 
WNYC, or any other station, may change its programming at any 
time - for worse or better. Economy in municipal affairs may 
dictate, at any time, a reduction in service, or, as in the case of 
most municipally-owned stations in the past, a sale of the station 
to an entirely different kind of an operator. 

Thus, the benefits to the limited areas 


[ 3826] 
which may be expected from the extension of a particular type of 


programming may well prove entirely illusory. 1 The programming 


of any particular operator, or even of a particular station - no matter 
how meritorious or apparently essential to its area at any given time - 
is obviously too transitory a factor to be persuasive in determining 
the basic allocation of broadcast facilities. 
As the Commission has so pointedly said in the recent 

KOB case, “Engineering considerations" - not program matters - 
are "paramount". (Albuquerque Broadcasting Comapny, 25 FCC 683, 
785). In words precisely applicable here, the Commission said, 

"Tt is evident from the nature of this proceeding, which 

requires the resolution of a problem involving a funda- 

mental and far-reaching allocation of frequencies and 

facilities affecting vast areas and populations, that 

such nonengineering considerations, the subject matter 

of which is essentially transitory and subject to change 

at the will of the broadcaster, must necessarily be of 

secondary importance compared to engineering con- 

siderations - the areas and populations which would receive 

or be deprived of service, and the amount of other service 

available to such areas and populations, under the various 

possible modes of operation to be considered herein. 

(bid. , 25 FCC at 769). 
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Again, program 


"| . considerations cannot properly constitute the 
basis for a basic allocation such as the one involved 


| 
I. Of course, any breakdown of 830 ke or any other clear channel 
in the present legislative proceeding on the basis urged by WNYC 
may well prove completely abortive for another reason. At the 
adjudicative stage, a fulltime application for another area than 
New York City (say some of the white area in Pennsylvania) which 
is mutually exclusive with that of WNYC may have to be preferred 
on established 307(b) grounds. 
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herein. The commission's allocation scheme is' de- 


signed to bring broadcast service - primary service if 
possible, and secondary service as well - to as large 
a part of the population as possible. The engineering 
facts involved in such an allocation are permanent, not 
subject to change. This is likewise true of the assign- 
ments involved. Therefore, assignments of this char- 
acter should not be subject to such ephemeral considera- 
tions as programming... ." (Ibid., 25 FCC at 787, 88). 
(b) In the second place, there are other courses to 
which WNYC may properly resort in order to provide! a fulltime 


broadcast service to New York City. And these other courses will 
produce a net gain in service. Accordingly, they are as appropriate 
as the breakdown of 830 ke - entailing the taking of service from 
the many service-poor to give it to the few service-rich - is improper. 
Indeed, the ready availability of two such courses makes such a 
breakdown doubly unjustified. | 
(i) Broadcast facilities available and now 
used in New York City may be reassigned to provide WNYC with 
fulltime if it can show it will make better use of such a facility. 


Whatever need New York City may have for the special type of 


programming WNYC proposes to render is a problem local to 
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New York. And whatever benefits WNYC may confer by operating 
fulltime will likewise be restricted to New York City. Accordingly, 
it is not only appropriate but necessary to find a solution to that 


local problem which will not disrupt basic allocation policies in a 
manner injurious to the country as a whole. If, as WNYC contends, 
there is a greater need in New York City at night for the type of 
programming it wishes to provide than there is for that provided 

py other New York stations, then the appropriate course is for 
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WNYC to seek the fulltime facility of one of such stations. In 
this manner, there would be a net gain in service to New Yorkers 
with no offsetting loss of service to people over the rest of the 
country. Obviously, if service is to be taken from anyone to per- 
mit WNYC to operate at night, the public interest requires that the 
necessary readjustment affect New York services and facilities 
alone and not result in the tremendous loss of service to people 
elsewhere which a breakdown of 830 kc would cause. Indeed, the 
3-year limitation on broadcast licenses is bedded in just. such 
considerations. 

(ii) FM broadcast facilities provide a medium 
for as great and potentially a much greater coverage of and service 
to New York City than would fulltime operation on 830 kc. In view 
of the limitation upon WNYC's groundwave from WCCO, at night, 
WNYC's AM station would serve but half of the population of the 
City of New York living in less than a third of the area of the five 
Boroughs (see Docket 11227, WNYC Ex. 4, WCCO, Ex. 4). On 
the other hand, WNYC's FM station provides coverage to all of 
New York City and its adjacent areas at night as well as during 
daytime. Moreover, more than two years ago, half of New York's 
families already had FM receivers(Docket 11227, Tr. 659, 665). 
And EM set circulation is increasing by leaps and bounds. Finally, 
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not only would WNYC-FM and WNYC (AM) substantially duplicate 
each other's entire program schedule (Docket 11227, Tr. 503-4, 
525) but FM, with its high fidelity, is a far superior medium for 
the "classical" music programming upon which WNYC concentrates. 
Exploitation of FM, therefore, presents the double advantage over 
suplicating 830 ke of broader and | 
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superior nighttime service to New York City and a net gain rather 
than a serious net loss of service, nationally. In recently denying 
extended hours to daytime stations on clear (and other) channels - 
even where there is no local service - because of the net loss of 


service as a whole, the Commission made certain restrained 
| 
| 
"| .other methods are available to bring locally 


comments which are particularly a propos here: 


originated nighttime radio services to the 913 com- 
munities now without such service. . . the daytime 
stations might consider constructing and operating 

FM stations. As shown by data in the record, FM 
stations can give much greater coverage of the com- 
munities and surrounding areas during night hours than 
that obtainable from a daytime-only station subject to 
the limitations which would prevail. It is reasonable 


to assume that the public would purchase FM receivers 


if there is sufficient unsatisfied need for radio services 
in those communities." (Docket 12274, Report and Order 
of September 19, 1958, footnote 19: 23 Betnee: 7496, 
17 RR 1669, 1690-91) 
Actually, the Commission does not fully indicate the tremendous 
recent growth of FM set circulation, especially in the major 
metropolitan centers like New York. ! 
In conclusion, therefore, there is absolutely no’ justification 
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for breaking down 830 kc to permit a fulltime assignment in New 
York City. Such a course would cause tens of millions of people 
(many of whom are deficient in service) to lose service from one 
of the most advantageously located of all Class I-A stations to 
exploit its clear channel facility. And to what end: Merely to pro- 
vide some New Yorkers with yet another primary service at night. 
Such an inequitable and inefficient redistribution of a national broad- 
cast facility is especially indefensible, since WNYC not only has 


[ 3830] 
available to it the facilities for wider coverage, greater audience 


and superior service of FM, but a reassignment of local AM 


facilities in New York City to provide a nighttime AM outlet for 
any really needed service. 

The proposal of WNYC to break down 830 ke to provide another 
groundwave in New York City has even less merit than the other 
proposals to break it down to provide groundwave services in the 
Los Angeles and San Diego areas. None of them would advance the 
basic objective of these proceedings one whit. All of them should 
be rejected. 

Respectfully submitted 
MIDWEST RADIO-TELEVISION, INC. 
By /s/ Peter Shuebruk 


Fly, Shuebruk, Blume and Gaguine 
30 Rockefeller Plaza 
New York 20, New York 


Its Attorneys 
June 1, 1960 
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OPPOSITION OF THE GOODWILL STATIONS, INC 
TO PETITION FILED JULY 25, 1961 BY JOHN 
POOLE BROADCASTING, INC. (KBIG, AVALON, 
CALIFORNIA) 


CC ALISORNES) 

The Goodwill Stations, Inc. (formerly WJR, The Goodwill 
Station, Inc.), by its attorneys, hereby opposes the petition filed 
herein on July 25, 1961 by John Poole Broadcasting Company, Inc. 
In support thereof, it is stated as follows: 

1. The Goodwill Stations, Inc. is the licensee o Class I-A 
Clear Channel standard broadcast station WJR, which operates on 
760 ke at Detroit, Michigan. WJR, individually and as a member 
of Clear Channel Broadcasting Service (CCBS), has been a party to 
the instant proceeding from the outset. : 

2. John Poole Broadcasting Company, Inc. is the licensee of 


KBIG, which operates on 740 ke at Avalon, California. 


3. The instant petition of KBIG includes matter which is 
| 


in the nature of further comments in reply to the Commission's 
September 22, 1959 Third Notice of Further Proposed Rulemaking, 
released herein on September 22, 1959 (FCC 59-972) . The instant 
petition requests that the further reply comments tendered as part 
of the petition be accepted for consideration in spite of the fact that 
paragraph 18 of the Commission's September 22, 1959 
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Third Notice and subsequent Orders (FCC 60-455, released February 
19, 1960 and FCC 60-422, released April 22, 1960) provided that 
comments in response to the Third Notice had to be filed on or before 
April 1, 1960 and that reply comments had to be filed on or before 
June 1, 1960. 

4. The further reply comments tendered as part of the KBIG 
petition (characterized by KBIG as “Supplemental Comments:) should 
be rejected as untimely filed in view of the provisions of Rule 1.313(d) 
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for breaking down 830 ke to permit a fulltime assignment in New 
York City. Such a course would cause tens of millions of people 
(many of whom are deficient in service) to lose service from one 

of the most advantageously located of all Class I-A stations to 
exploit its clear channel facility. And to what end: Merely to pro- 
vide some New Yorkers with yet another primary service at night. 
Such an inequitable and inefficient redistribution of a national broad- 
cast facility is especially indefensible, since WNYC not only has 


[ 3830] 
available to it the facilities for wider coverage, greater audience 


and superior service of FM, but a reassignment of local AM 


facilities in New York City to provide a nighttime AM outlet for 
any really needed service. 

The proposal of WNYC to break down 830 kc to provide another 
groundwave in New York City has even less merit than the other 
proposals to break it down to provide groundwave services in the 
Los Angeles and San Diego areas. None of them would advance the 
basic objective of these proceedings one whit. All of them should 
be rejected. 

Respectfully submitted 
MIDWEST RADIO-TELEVISION, INC. 
By /s/ Peter Shuebruk 


Fly, Shuebruk, Blume and Gaguine 
30 Rockefeller Plaza 
New York 20, New York 


Its Attorneys 
June 1, 1960 
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OPPOSITION OF THE GOODWILL STATIONS, INC 
TO PETITION FILED JULY 25, 1961 BY JOHN 
POOLE BROADCASTING, INC. (KBIG, AVALON; 


CALIFORNIA 
The Goodwill Stations, Inc. (formerly WJR, The Goodwill 


Station, Inc.), by its attorneys, hereby opposes the petition filed 
herein on July 25, 1961 by John Poole Broadcasting Company, Inc. 


In support thereof, it is stated as follows: 

1. The Goodwill Stations, Inc. is the licensee of Class I-A 
Clear Channel standard broadcast station WJR, which operates on 
760 ke at Detroit, Michigan. WJR, individually and = a member 
of Clear Channel Broadcasting Service (CCBS), has been a party to 
the instant proceeding from the outset. | 

2. John Poole Broadcasting Company, Inc. is the licensee of 
KBIG, which operates on 740 ke at Avalon, California. 

3. The instant petition of KBIG includes matter which is 
in the nature of further comments in reply to the Commission’ s 
September 22, 1959 Third Notice of Further Proposed Rulemaking, 
released herein on September 22, 1959 (FCC 59-97 2). The instant 
petition requests that the further reply comments tendered as part 
of the petition be accepted for consideration in spite of the fact that 


paragraph 18 of the Commission's September 22, 1959 
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Third Notice and subsequent Orders (FCC 60-455, released February 
19, 1960 and FCC 60-422, released April 22, 1960) provided that 
comments in response to the Third Notice had to be filed on or before 
April 1, 1960 and that reply comments had to be filed on or before 
June 1, 1960. | 

4, The further reply comments tendered as part of the KBIG 
petition (characterized by KBIG as "Supplemental Comments:) should 
be rejected as untimely filed in view of the provisions of Rule 1.313(d) 
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which provide that following the expiration of the date for filing 
reply comments: 

"No additional comments may be filed unless 

specifically requested by the Commission or 

authorized by it." 

5. It is clear that the Commission has not “specifically 
requested" the filing of additional comments. It is equally clear 
that the Commission should not "authorize" the filing of the further 
reply comments tendered by KBIG as KBIG has failed to advance 
any reason to establish that good cause exists for the acceptance of 
the tendered supplemental comments. 


6. The main thrust of the further reply comments tendered by 
KBIG is that the Commission should not authorize KFMB, San Diego, 
California, to operate fulltime on 760 ke as this would result in 
drastic interference to KBIG in view of the fact that there would be 
an overlap between the 2 and 25 mv/m contours of KBIG, operating 


on 740 kc, and KFMB, operating on 760 ke, in violation of Rule 
3.37. Inthe alternative, KBIG requests that it be assigned to 830 
ke in the event KFMB is assigned to 760 ke. 


[4015] 

7. For the reasons set forth in previous pleadings filed by 
WJR and CCBS, WJR agrees with KBIG that KFMB should not be 
authorized to operate fulltime on 760 kc. As pointed out specifically 
in its Reply Comments filed on June 1, 1960, one of the reasons 
KFMB should not be authorized to operate fulltime on 760 kc is the 
resultant overlap of the 2 and 25 mv/m contours of KBIG and KFMB 
and the violation of Rule 3.37 (see pages 4-6 of the WJR June 1, 1960 
Comments). Accordingly, the KBIG-KFMB overlap matter referred 
to in the tendered KBIG comments is already set forth in pleadings 
timely filed herein. 

8. It is equally clear that no basis exists for accepting for 
consideration the alternate request of KBIG that it be assigned to 
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830 ke in the event KFMB is assigned to 760 kc. In its April 1, 
1960 Comments, KBIG requested that it be authorized to operate 
fulltime on 760 kc (see pages 6-8 of WJR's June 1, 1960 Reply 
Comments). Now, it attempts, without justification, to have con- 
sidered an alternate request that it be authorized to operate full- 
time on 830 ke. | 

9. Ifthe KBIG further reply comments are accepted for con- 


sideration, it is submitted that the Commission should reject the 
proposals of KFMB and KBIG that each be authorized to operate 
fulltime on either 760 kc or 830 kc. The reasons dictating against 
any further breakdown of any Class I-A Clear Channel frequency are 
fully set forth in the Comments filed previously herein by WJR and 
CCBS. The fact is that operation of either KFMB or KBIG on either 
760 ke or 830 ke (or any other Class I-A Clear 
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Channel frequency) would degrade rather than improve service to 


‘white areas, As established conclusively in the various comments 
filed previously herein by WJR and CCBS, substantial land areas 

of the continental United States (some 57.99%) in which substantial 
populations reside (some 25.6 million people) do not receive a single 
adequate nighttime groundwave service. These white areas and 
populations must depend upon skywave service if they are to receive 
any nighttime radio service. Additional millions of persons residing 


in rural and small-town America are dependent upon skywave service 


for any choice of nighttime radio service. 
10. It is beyond dispute that because of the physical laws of 
nature and the population distribution over the land area of the United 


States, it is impossible to provide a nighttime groundwave service to 


all areas of the continental United States. Accordingly, any change 
in the present allocation scheme in the standard broadcast band must 
recognize that existing nighttime skywave service must be retained 
at the very minimum and must be improved if any relief is to be 
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brought to the millions of persons presently living in underserved areas. 
It is for this reason that WJR and CCBS have advocated throughout the 
course of this proceeding that each and every one of the too few remain- 
ing Class I-A Clear Channel frequencies must be kept free of nighttime 
duplication and each of the Class I-A Clear Channel stations should be 
authorized to operate with power in excess of 50 kw. 

11. The duplications proposed by KFMB and KBIG (and those pro- 
posed in the Commission's June 13, 1961 Instructions) would not result 
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in any Significant additional nighttime skywave service to white areas 
and populations. If any nighttime duplication is permitted on any Class 


I-A Clear Channel, past history shows that "creeping paralysis" (the as- 
signment of additional fulltime stations) would set in with the result that 
additional groundwave services would be provided to well served city 


areas at the expense of taking skywave service away from underserved 
areas and prohibiting forever the only feasible means of improving 
skywave service to white areas and populations, namely an increase 

of operating power for Class I-A Clear Channel stations. Here KFMB 
and KBIG seek to bring additional groundwave services to the well 
served cities of Los Angeles and San Diego. 

12. The instant proceeding was initiated on the Commission's own 
motion in 1945 because of the recognized need to improve service to 
white areas and populations. This can be done only by improving the 
amount and the quality of (in terms of signal strength) nighttime 
skywave service. The KFMB and KBIG proposals should be rejected 
since they would reduce rather than improve nighttime skywave service 
to underserved areas. As shown in the pleadings timely filed herein 
by WJR and CCBS, the only feasible means of improving significantly 
nighttime skywave service to areas in need of service is to retain 
inviolate each of the existing Class I-A Clear Channel frequencies 
and to authorize Class I-A Clear Channel stations 
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to operate with power in excess of 50 kw. 
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WHEREFORE, the premises considered, it is respectfully 
requested that the instant Petition for Leave to File Supplemental 
Comments be denied, or in the alternative, that the instant 
Supplemental Comments be denied as lacking in merit. | 

Respectfully submitted, | 

THE GOODWILL STATIONS, INC. 

By /s/ Reed T. Rollo : (per RRE) 
/s/ Percy H. Russell (per RRE) 


/s/ R. Russell Eagan 

of 

Kirkland, Ellis, Hodson, Chaffetz & 

Masters 

800 World Center Building 
Washington6, D.C. | 

Its Attorneys 


July 28, 1961 


“fe [4019] 
[ Certificate of Service] 
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[Received September 8, 1961, FCC] 
CONGRESS OF THE UNITED STATES 
HOUSE OF REPRESENTATIVES 


Comntittee on Interstate and Foreign Commerce 
Room 1334, House Office Building 
Washington, D. C. 


September 7, 1961 


Honorable Newton N. Minow 
Chairman 

Federal Communications Commission 
Washington 25, D. C. 


My dear Mr. Chairman: 


I have your letter of September 6, 1961, in response to copy 
of my letter of September 2 to Congressman Dingell, with reference 
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to the Clear Channel proceeding. Iam glad to have the clarification 
as to the status of the proceeding before the Commission. 

Yesterday, September 6, this matter was raised in an executive 
session of the Committee on Interstate and Foreign Commerce. A 
great deal of interest was expressed by members of the Committee. 
I explained to the Committee the status, as you have given me by 
telephone and confirmed by your letter. 

The Committee directed me, as Chairman, to transmit to the 
Commission a letter requesting postponement by the Commission 
final order concluding the Clear Channel proceeding (Docket 6741) 
until the expiration of a reasonable time after the reconvening of 
the Congress in January 1962. This request is made in order to 
give the Committee an opportunity to give consideration to the matter 
and probably conduct some hearings on several bills which have been 
introduced and referred to the Committee affecting Clear Channel 
operations (H. R. 8210 by Mr. Dingell, H. R. 8211 by Mr. Flynt, 

H. R. 8228 by Mr. Bennett of Michigan, H. R. 8274 by Mr. Loser). 

This problem has only recently been called to my attention. 


I have, therefore, not had an opportunity to schedule any hearings 


or other consideration on it during this session. In view of the fact 
that proposed legislation would be in conflict with an order in Docket 
6741, under 


[ 4082] 
preparation by direction of the Commission in accordance with its 
Public Notice 6295 of June 13, 1961, the Commission is urgently 
requested to defer final action until the Committee and the Congress 
have had a reasonable opportunity to consider the pending legislation . 

It would be my purpose to schedule Committee consideration 
of it early in the next session. The cooperation of the Commission 
would be greatly appreciated. 

By direction of the Committee. 


Orig: Ken Cox Sincerely yours, 


Copy hand carried to /s/ Oren Harris, M.C. 
each Commissioner for info. Chairman 
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September 13, 1961 


Honorable Oren Harris 

Chairman, House Interstate and Foreign 
Commerce Committee 

House of Representatives 

Washington 25, D. C. 


Dear Chairman Harris: 

This is in reply to your letter of September 7, 1961, with 
regard to the Clear Channel proceeding (Docket No. 6741). 

As you know, the Clear Channel proceeding has been pending 


before the Commission for over 16 years (since February 20, 1945). 


In its earlier stages, extensive hearings were held, which have been 
supplemented throughout the entire period by voluminous written 
comments. This proceeding involves matters of cree technical 
complexity, including basic policy questions as to the most effective 
use of the frequencies presently allocated to standard teat broadcasting; 
this country's international commitments with respect to these fre- 
quencies; and the marked changes in radio broadcasting which have 
taken place in recent years. | 

After long and careful deliberation, the Commission has 
reached a result which a substantial majority of its members consider 
to be the best possible solution to the very difficult problems here 
involved, taking full account of all the evidence and arguments which 
have been presented to it over the past sixteen years. ‘Under the cir- 
cumstances and particularly in light of the fact that on June 12, 1961, 
prior to learning of the concern of the Committee in this matter, we 
publicly announced the basic features of the decision we had reached, 
the Commission regrets that it is unable at this late stage in the 
proceeding to delay final adoption of the Report and Order in Docket 
No. 6741. The Commission has therefore adopted its final Report 
and Order in this matter concurrently with its authorization of the 


dispatch of this letter to you. 
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Implementation of the Commission's decision in Docket No. 
6741 will require time, and it is probable that petitions for re- 
consideration will be filed by advocates of many of the positions 
heretofore urged upon us. Additional time will be required to dispose 
of these, and, in our judgment, there is no possibility that appli- 
cations for any of the proposed Class II stations authorized to operate 
on existing clear channels can be granted within the next six months -- 
and probably not for a substantial period thereafter. As a consequence, 
it would appear that ample time will be available for the Committee 
to hold hearings on this problem early in the next session if it 
concluded that such a course would be in the public interest. This 
would provide an opportunity for Congressional action if you and your 
colleagues should conclude that legislative action is warranted. 
Meanwhile, however, the Commission feels that it. must press forward 
to a conclusion of this long-pending proceeding in the manner which, 
in its best judgment, appears to be most in the public interest. Having 
thus discharged its responsibilities, the Commission will welcome 
study of its action by your Committee and will, of course, be most 
happy to cooperate in any way that it can. 

I am enclosing herewith a copy of this letter and a copy of the 
Report and Order for each member of the Committee. 

BY DIRECTION OF THE COMMISSION 


/s/ Newton N. Minow 
Chairman 


Enclosures 
Adopted by Commission September 13, 1961, Executive Agenda. 
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REPORT AND ORDER 


By the Commission: Commissioner Lee dissenting and issuing a 
statement; Commissioner Cross concurring in 
part and dissenting in part and issuing a 
statement. 
* * ! * 
| 
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Introduction | 

1. The basic question in this proceeding is whether and in 
what manner it would serve the public interest to amend the rules 
governing the use of the standard broadcast frequencies designated as 
‘clear channels."" The proceeding was instituted by the Commission 
on February 20, 1945, largely as a result of insistent claims that the 
clear channel concept of permitting only one station to operate at night 
on 24 of the 107 channels available for standard broadcasting is 
wasteful of valuable spectrum space and otherwise not in the best 
interests of efficient utilization of the frequencies involved. 
Resolution of the matter has been complicated during the intervening 
years by changing treaty obligations, the necessity for disposing of 
precedent collateral problems, themselves difficult of settlement, and 
by marked changes in the socio-economic climate for a standard 
broadcast medium beset by the emergence of television as a vigorous 
competitor for audience, program material, and advertiser support. 
Proposals for settlement have been narrowed by the Commission's 
"Further Notice" of April 15, 1958, and a "Third Notice" adopted 
September 18, 1959. The course we take today marks our best judgment 
of the most practicable manner in which the clear channels can, at this 
stage, be better utilized to improve service in the standard broadcast 
band. | 
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History of the Proceeding 

2. Pursuant to long-standing practice and international 
agreement for the North American region, all United States standard 
broadcast stations are assigned to 107 channels, each 10-kilocycles 
wide, in the frequency range 535-1605 kilocycles. Unlike television, 
where channels were from the outset tied to specific cities, the 
practice of assigning standard broadcast stations to meet random 


demand emerged early in the development of the medium. Fixed by 


usage, the practice has been perpetuated under rules later developed 
to direct, along general lines and without reference to specific 
localities, the placement of stations on the 107 available frequencies 
in a manner designed to achieve as fully as possible the continuing 


objectives of 
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providing: (a) some service of satisfactory signal strength to all 
areas of the country, (b) as many program choices to as many listeners 
as possible, and (c) service of local origin to as many communities 
as possible. 

3. However, the compatibility of the objectives is confounded 
by the physical behavior of radio signals. Part of the energy radiated 
from the transmitting antenna of a broadcast station is called a 
groundwave and travels closely along the earth's surface where its 
intensity, although diminishing rapidly with distance, remains relatively 
constant at any location day and night and from season to season. The 
portion of the energy which travels upward and outward from the trans- 
mitter into the upper atmosphere from which it is reflected back to 
earth at distances much greater than the reach of groundwave signals 
is called a skywave signal. Skywave propagation is effective chiefly 
during the hours between sunset and sunrise and is present, to a lesser 
degree, during a 2-3 hour pre-sunset buildup and a similar post-sunrise 
period of waning intensity. Less constant in intensity than ground- 
wave signals, skywave signals are nevertheless capable of providing 
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service wherever they have sufficient average field intensity above 
noise levels and are free from excessive interference by other stations 


on the same or adjacent channels. While power output and other factors 
affect the range of useful signals, one of the principal restrictions 
on a station's service area at night is the number of stations on the 
same frequency. It follows that a duplication of stations ou the same 
channel to meet demands for local and multiple services dilutes the 
effective range of nighttime skywave propagation to distant rural areas 
where it may not be economically feasible to provide local transmitters. 
4. The circumstance that any plan for allocating the use of 
a standard broadcast channel must accomodate divergent purposes led 
at an early stage of radio regulation to the classification | of standard 
broadcast frequencies into several categories, each primarily directed 
to the achievement of one or another of the conflicting obje ctives. An 
early action of the then newly-created Federal Radio Commission was 
the institution in 1928 of a division of the standard broadcast spectrum 
into clear, regional, and local channels. Although the description 
"clear" was not officially applied to the unduplicated channels until 
the Radio Commission's 1932 allocations rules, the clear channel 
concept is recognizable as early as 1923 when 40 frequencies were set 
aside by the Secretary of Commerce for the exclusive use of single 
stations. The channel classification technique survived and was 
perpetuated in the Federal Communications Commission" s 1938 
allocations plan which has endured and become the touchstone of the 


entire standard broadcast structure. 
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5. The existing classification of channels specifies three groups 


of frequencies, each with different rules for the assignment of stations 
depending upon the purpose for which each class of channel was 
established. The three groups are clear channels, which are the 
subject of this proceeding, regional channels on which stations are 
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!assignable under conditions permitting service to large metropolitan 
‘areas, and local channels for the assignment of large numbers of 
_ Stations serving as local outlets for numerous smaller communities. 
In the case of regional (Class Il) stations and local (Class IV) stations, 
which broadcast on frequencies shared with other Class II and IV 
stations operating in other cities and communities, protection of service 
is confined to their groundwave signals. Skywave or secondary service 
free from objectionable interference is provided only by Class I stations 
assigned to the clear channels, and this service is made possible only 
by rigid restrictions on the number of stations which may be assigned 
to the clear channels at night and by limitations on the radiations of the 
secondary stations assigned to those channels. Twenty-four U.S. 
clear channels are now reserved for the exclusive use at night of a 
single Class I-A station. On the remaining twenty-three United States 
clear channels one or two United States Class I-B stations are 
assigned under conditions requiring mutual protection through the use 
of directional antennas. The assignment of secondary, Class II, stations 
is permitted on the clear channels under conditions and restrictions 
which recognize that the primary purpose to be served by the frequencies 
is the widespread ‘service provided by the Class I station occupying 
the channel. Class II stations are expected to provide only a ground- 
wave service and are required, by use of a directional antenna, 
limitations on antenna height and power, or other means, to protect 
the wide area service of the Class I station. The scheme for tailoring 
a station's facilities to conform to the purpose of its class is carried 
out in a variety of restrictions imposed on the class. These restrictions 
include maximum power limitations of 1 kilowatt for local stations, 
5 kilowatts for regionals and 50 kilowatts for Class I and Class I 
stations. 

6. A persistently plaguing deficiency in the allocation plan that 
has otherwise provided a plenitude of signals to populous centers has 
been the scarcity of service in the sparsely-settled areas of the country. 
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In the face of a 50% increase in the total number of fulltime stations in 
operation during the 10-year period 1947 - 1957, the extent of land 

area and population receiving no nighttime groundwave service from 
any stations was only insubstantially altered. More than half the total 
land area of the United States and perhaps as many as 25, 000, 000 people 
principally in northern New England, the more mountainous regions 

of the Middle Atlantic states, much of the South, the northernmost 

part of the Great Lakes area, within the Great Plains and the 
mountainous areas of the West, and in Alaska are estimated to be out- 
side the range of usable nighttime groundwave service. 

7. Since domestic and international use of other frequencies 
preclude any realistic prospect for increasing the size of the standard 
broadcast band of frequencies, improvement in rural service must be 
sought from existing or newly-assigned stations within the present 
pand. Little improvement may be expected from Class mH or Class IV 
stations because of unavoidable limitations on their nighttime inter- 


ference-free | 
! 
[ 4089] 
service range. Thus such improvement as may be achieved must be 
provided on the clear channels. | 
The Basic Conflict 


8. Two basically divergent views have persisted as to the 


measures best calculated to make more efficient use of the clear 
channel frequencies. On one side, it has been urged that the principal 
objective of providing satisfactory nighttime service to areas lacking 
such service is most likely to be attained by improvement in the 
capacity of the clear channel stations, particularly the Class I-A 
stations, to provide a good skywave signal to wide areas, this to be 
accomplished by permitting those stations to operate at: substantially 
increased power and by limiting, and at night excluding, | co-channel 
stations. The conflicting view has contended for an increase in the 
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number of unlimited time stations on the clear channels. The clear 
channel inquiry was instituted against this background of conflict 
between the basic alternatives of higher power versus duplication. 
9. The Commission's Order of February 20, 1945, instituting 
this proceeding, was so extensive as to open the way for consideration 


of solutions ranging all the way between the extremes of exclusive 
nighttime use of selected clear channels by single stations operating 

at substantially higher power than the present maximum of 50 kilowatts 
and the reclassification of selected clear channels to local channels on 
which it would be possible to assign over 150 stations each, at a 
maximum power of 250 watts. Testimony was taken during extended 
hearings during 1946 and 1947 and a voluminous record compiled. At 
the same time, orders were issued freezing action on certain types of 
applications, grant of which appeared likely to conflict with reasonable 
settlement of the proceeding. In late 1947, the "daytime skywave" 
proceeding (Docket 8333), which had earlier that year been separately 
initiated to determine whether and the extent to which limitations should 
be imposed upon daytime skywave radiations toward Class I-A and 
Class I-B stations, was joined with the clear channel proceeding, and 
extensive oral argument before the Commission was held early in 1948 
on the consolidated record. The daytime skywave phase was severed 
in 1953 and terminated in 1959 with the issuance of a Report and Order 
which adopted limits of permissible radiation toward Class I clear 
channel stations which were to be protected against objectionable skywave 
interference from further grants for daytime or limited time stations 
authorized to operate on those channels. Immediately prior to this 
decision, however, the Commission on April 15, 1958, reopened the 
clear channel record and narrowed the proceeding for its second phase. 
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The Further Notice i 

10. The Further Notice of Proposed Rule Making of April 15, 
1958, invited comments on proposals to open twelve specified Class I-A 
channels for additional unlimited time assignments, to reserve for later 
determination proposals to increase power on the remaining Class I-A 
channels, and to leave undisturbed the Class I-B channels. On five of 
the twleve channels suggested for additional assignments it was proposed 
that there be placed a new directionalized Class I station and that the 
existing Class I station be required to directionalize, with! the result 
that each station would afford mutual protection from interference to 
the areas served by the other. On the other seven channels, unlimited 
time Class I stations were proposed to be assigned in underserved 
areas. Comments in response to the Notice persuaded the Commission 
that its proposal for the licensing of such stations, because of the 
requirement that certain existing Class I stations directionalize their 
operations, would be accomplished only at the inordinate expense of 
substantial dislocations of existing skywave service and the unwarranted 
creation of new white areas. The Commission then decided to seek 


additional comments on a proposal to duplicate all the Class I-A 
channels without the objectionable requirement of directionalization by 
the Class I stations. The proceeding entered its third phase, thereafter, 
with the release on September 22, 1959, of the Commission’ s redefined 
proposal for settlement. 1 | 
The Third Notice | 

11. The Third Notice of Further Proposed Rule Making, released 
September 22, 1959, invited comments on a proposal to provide for the 
assignment of new Class I stations on 23 clear chamnels, 2 the new 
stations to be located in certain selected and designated states. The 
existing Class I-A stations would continue to operate with 50 kilowatts 
of power, but each would share operation with one new Class II station 
which would be located in a designated area and would operate 
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directionally with not less than 10 kilowatts of power in order to secure 
maximum coverage. Although not persuaded on the state of the record 
at that point that higher power would be in the public interest, the 
Commission also provided opportunity in the Third Notice for parties 
to update the record on proposals to increase maximum power for 
Class I-A stations. 


1/ To restate in detail the considerations which have led up to the Third 


Notice would unduly lengthen this Report and Order. Persons desiring 
additional details of the historical progression of this proceeding, and 
who are not already familiar with the record, may consult the Further 
Notice of Proposed Rule Making adopted April 15, 1958 (FCC 58-350) 
and the Third Notice of Further Proposed Rule Making adopted 
September 18, 1959 (FCC 59-972). 


2/ This includes 22 of the 24 Class I-A frequencies excluding 660 kc 
and 770 kc, and also includes 1030 kc, presently a I-B frequency. 
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12. Many parties took advantage of this invitation and in the 
more than 100 comments and more than 40 replies filed pursuant to the 
Third Notice, the basic dispute continues to be whether the additional 
needed service can better be supplied by permitting clear channels to 
operate at higher power or by permitting operation of an additional 
unlimited time station or stations on the clear channel frequencies. 
Recognizing that half the land area of the United States (excluding 
Alaska and Hawaii) remains nighttime white area, dependent upon 
skywave service, with little prospect of large-scale improvement in 
primary service, one view holds that much needed improvement in 
standard broadcast service to these areas can be achieved only through 
improved and increased skywave service and that this, in turn, requires 
an increase in maximum power for clear channel stations to 500 or 
750 kilowatts. Others contend that since many Class I-A clear channel 
stations are clustered in the eastern portion of the country (a natural 
result of the greater population density and the superior capacity of 
such communities to provide economic support for such stations), 
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with 50 kw power and a nighttime skywave service range i about 700 
miles, the needed improvement should come from the assignment of 
unlimited time stations on the Class I-A clear channel frequencies 
which now have only one station operating nighttime. We will direct 
our attention to this basic dispute after noting briefly one wate 
matter. | 
Shortcomings of Present Clear Channel Allocations. 

13. As noted in our opening paragraph, we are concemed with 
whether and in what manner to amend the rules governing clear channels. 
Whether to amend them is comparatively simple to resolve. The pro- 
ceeding was instituted because of insistent demands that present 
utilization is not adequate. That assumption underlies the entire 
proceeding. However, we must now look to the validity of that 
assumption and in doing so we conclude it has not only stood the test 
of time but that the situation has, if anything, become worse. We have 
noted that a great increase in the number of stations has only insub- 
stantially reduced nighttime white area. Moreover, with | our population 
growth, the number of people in white areas is growing.-’ There is 
substantial support in the comments for a conclusion that the exclusive 
nighttime use of a channel by a single station limited to 50 kw is less 
justifiable now than it was when clear channels were first allocated in 
this way. Since that time techniques have been established and highly 
developed for directional transmission of signals, with a high degree of 
suppression now possible to protect the service areas of co-channel 
stations. In addition, heterodyne interference resulting from uncontrolled 
deviations from the assigned frequency has been substantially eliminated. 
Thus it is now possible, particularly in the case of Class I-A stations 
located in or near the northeast portion of the country, to assign 
additional co-channel unlimited time stations to provide | needed service 


3/ Based on the 1940 Census a population of 23,252,000. lived in white 
areas. By 1957 the white area population had grown to an estimated 
25,630,000. 
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at distant locations, while preserving the capacity of the present sta- 
tion to provide a usable signal over wide primary and secondary service 
areas. In these circumstances there is serious question whether the 
most efficient use of the Class I-A clear channels can be achieved 
under the long-standing rules which, on the one hand, preclude power 
above 50 kw, and on the other hand, bar co-channel unlimited time 
assignments in distant areas which the present station cannot effectively 
serve, and where a new station could be operated so as to afford 
reasonable protection to the areas the present station does effectively 
serve at 50 kw. Almost without exception the commenting parties 
either note the need for additional service or at least do not attack the 
underlying assumption of such need. There were, however, a few 
comments to the effect that maintenance of the status quo would be 
preferable to adopting the alternative which the commenting party opposed. 
Resolution of The Issues 

14. Our review of the record and our analysis of the numerous 
substantive, procedural, and administrative questions which it raises 


make it convincingly clear that it would be undesirable to set in motion 
the simultaneous reallocation of all the Class I-A clear channels. The 
enormity of the consequent administrative burden alone would further 


glut our license processing and hearing resources and delay not only 
the achievement of improved service on the clear channels, but 
additionally delay our strenuous efforts to reduce the excessive and 
persistent backlog of pending standard broadcast applications. 

15. Quite ‘apart from these considerations, which in our 
considered judgment would alone warrant progressive rather than simul- 
taneous approaches to reallocating the Class I-A clear channels, we 
find compelling reasons for avoiding a course which would precipitate 
changed modes of utilizing the Class I-A clear channels without 
opportunity to review and evaluate, as we go along, the effectiveness 
of such reallocations as we herein adopt for some of the channels. 
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16. Both in the Further:Notice of April 15, 1958 and in the 
Third Notice of September 18, 1959 the Commission invited comments 
on proposals to remove the heretofore total exclusivity of nighttime 
use of the Class I-A channels by a single station. The Third Notice 
contemplated additional unlimited time station assignments on sub- 
stantially all of the Class I-A channels. The earlier Further Notice 

had looked toward this step on half of them. The underlying justification, 

in each case, was the compelling need to go as far as possible toward 
reducing the vast areas which lack any nighttime primary service. 
The record is replete with data demonstrating that, to an extent, this 
can be done with resultant increments of nighttime primary service to 
persons now lacking it without undue interference to the wide area 
service rendered by the Class I-A stations. This possibility derives 
from a combination of factors including directionalization of new 
unlimited time stations on 


[ 4093] 
these channels, the long distances between their prescribed locations 
and the transmitter sites of the existing co-channel I-A stations and 
the numbers of other services available in limited areas where inter- 
ference from the new station may to a limited extent interfere with 
present reception of skywave service from the existing Class I-A 
station. Moreover, the limited amount of skywave service | which would 
be so subjected to interference is of a low order since new ‘unlimited 
time stations will be required to protect the 0.5 mv/m 50% skywave 
contour of the Class I-A station--generally located approximately 700 
miles from its transmitter. | 
17. These basic considerations, in our considered iview strongly 
underscore the desirability of permitting the establishment of new 
unlimited time stations on at least some of the Class I-A channels, 
and we make appropriate provision therefor, in the accompanying rule 
amendments, on 13 of the Class I-A channels: i.e. 670, 720, 750, 760, 
780, 880, 890, 1020, 1030, 1100, 1120, 1180, and 1210 ke. | 
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18. There is support, recognized in our Third Notice in this 
proceeding, for the similar treatment of additional Class I-A clear 
channels. To pursue that course at this time would, however, be subject 
to the grave objections already noted. It would, moreover, in one stroke 
crystallize a particular pattern of clear channel usage which would at 
least limit and at worst frustrate the future possibilities for employ- 
ing other techniques of clear channel utilization. One of these is the 
use of higher power to improve the nighttime range of and, within 
existing service areas, the quality of skywave service reaching into 
the vast land areas where this is the only available technique for 
improving service since much of those areas lie beyond the foreseeable 
range of the primary service of any new stations which could be fitted 
into the crowded standard broadcast spectrum. Whether the public 
interest would be served by the authorization of higher power, whether, 
on the channels at this time left in status quo, duplication in the manner 
here adopted for 13 channels would serve the public interest, or whether 
any other alternatives including possible combinations of these 


techniques would best serve to improve service on these channels, we 


do not now decide. 

19. At earlier stages of this proceeding strong objection to 
the authorization of higher power was expressed not only by interested 
parties but also by Congress. It is evident that in considering a 
question of the consequence of higher power, which would in any case 
be necessarily limited to a relatively few stations, the policy of the 
Congress should be accorded due recognition. The Senate of the United 
States on June 7,' 1938, adopted a resolution (S. Res. 294, 75th Cong., 
3rd Session) characterizing the use of power in excess of 50 kw by 
standard broadcast stations at "definitely against the public interest" 
and expressing the sense of the Senate that the Commission” should not 
adopt or promulgate rules to permit or otherwise allow any station 
operating on a frequency in the standard broadcast band. . . to operate 
on a regular or other basis with power in excess of fifty kilowatts." 
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20. Some parties have throughout the long history of this 
proceeding forcefully urged strenuous objection against the use of 
higher power which, it is asserted, would give vastly undue competitive 
pre-eminence to the very few stations to whom in any case powers on 
the order of 500 kw to 750 kw could conceivably be authorized. The 
Commission, while aware of the strength of these contentions, cannot 
on the other hand ignore the potential for significant additions to 
service which the employment of higher power on even a few stations 


could make possible. Our close scrutiny of the portions of the record 


going to the issue of higher power fails to persuade us that, whatever 
the merits of the pending proposals for higher power, the objections 
listed against it have been sufficiently met. Upon careful consideration 
of the question, we conclude that there is insufficient pasis before us 
for a finding that the public interest would be served by authorizing 
higher power, but that at the same time the question warrants further 
consideration in the light of such improvements and changes in service 
as may result from the action we now take to authorize additional 
unlimited time stations on 13 of the Class I-A clear channels. 

21. We thus leave open and unprejudiced the question of whether, 
and if so how, the public interest would be served by changing the 
rules affecting the use of the 12 Class I-A channels now left in status 
quo. At such time as further developments, including progress under 
the changes we now adopt, provide needed additional light on the 
question we will give further consideration to how best to utilize the 
12 clear channels not now disturbed. It is manifestly desirable to do 
so on the basis of then current data and not to hold the instant pro- 
ceeding open for the purpose. Much of the record herein was compiled 
years ago under different circumstances which have since changed 
markedly, and which may be expected to undergo further change. 
However, in any subsequent proceedings which may be held on the 
disposition of the twelve channels now left in status quo, parties will be 


4093 
! 334 


18. There is support, recognized in our Third Notice in this 
proceeding, for the similar treatment of additional Class I-A clear 
channels. To pursue that course at this time would, however, be subject 
to the grave objections already noted. It would, moreover, in one stroke 
crystallize a particular pattern of clear channel usage which would at 
least limit and at worst frustrate the future possibilities for employ- 
ing other techniques of clear channel utilization. One of these is the 
use of higher power to improve the nighttime range of and, within 
existing service areas, the quality of skywave service reaching into 
the vast land areas where this is the only available technique for 
improving service since much of those areas lie beyond the foreseeable 
range of the primary service of any new stations which could be fitted 
into the crowded standard broadcast spectrum. Whether the public 
interest would be served by the authorization of higher power, whether, 
on the channels at this time left in status quo, duplication in the manner 
here adopted for 13 channels would serve the public interest, or whether 
any other alternatives including possible combinations of these 
techniques would best serve to improve service on these channels, we 
do not now decide. 

19. At earlier stages of this proceeding strong objection to 
the authorization of higher power was expressed not only by interested 
parties but also by Congress. It is evident that in considering a 


question of the consequence of higher power, which would in any case 


be necessarily limited to a relatively few stations, the policy of the 


Congress should be accorded due recognition. The Senate of the United 
States on June 7, 1938, adopted a resolution (S. Res. 294, 75th Cong., 
3rd Session) characterizing the use of power in excess of 50 kw by 
standard broadcast stations at "definitely against the public interest" 
and expressing the sense of the Senate that the Commission" should not 
adopt or promulgate rules to permit or otherwise allow any station 
operating on a frequency in the standard broadcast band. . . to operate 
on a regular or other basis with power in excess of fifty kilowatts." 


[ 4094] 


335 
[ 4094] 
20. Some parties have throughout the long history of this 
proceeding forcefully urged strenuous objection against the use of 
higher power which, it is asserted, would give vastly undue competitive 
pre-eminence to the very few stations to whom in any case powers on 
the order of 500 kw to 750 kw could conceivably be authorized. The 
Commission, while aware of the strength of these contentions, cannot 
on the other hand ignore the potential for significant additions to 
service which the employment of higher power on even a few stations 
could make possible. Our close scrutiny of the portions of the record 
going to the issue of higher power fails to persuade us t! ) , Whatever 
the merits of the pending proposals for higher power, the objections 
listed against it have been sufficiently met. Upon careful consideration 
of the question, we conclude that there is insufficient basis before us 
for a finding that the public interest would be served by authorizing 
higher power, but that at the same time the question warrants further 
consideration in the light of such improvements and changes in service 


as may result from the action we now take to authorize additional 
unlimited time stations on 13 of the Class I-A clear channels. 

21. We thus leave open and unprejudiced the question of whether, 
and if so how, the public interest would be served by changing the 
rules affecting the use of the 12 Class I-A channels now left in status 
quo. At such time as further developments, including progress under 
the changes we now adopt, provide needed additional light on the 
question we will give further consideration to how best to utilize the 
12 clear channels not now disturbed. It is manifestly desirable to do 
so on the basis of then current data and not to hold the instant pro- 
ceeding open for the purpose. Much of the record herein was compiled 
years ago under different circumstances which have since changed 
markedly, and which may be expected to undergo further change. 
However, in any subsequent proceedings which may be) held on the 


disposition of the twelve channels now left in status quo, parties will be 
| 
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permitted to incorporate by reference specifically designated pleadings 
herein, or designate portions thereof, as may be relevant to matters 
then under consideration. 
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22. In pursuing this course we follow certain basic features of 
the pattern proposed in our Further Notice, while departing from some 
elements of that proposal to which objection, which we find meritorious, 
was advanced. We follow that pattern to the extent that it envisaged the 
establishment of additional unlimited-time stations, capable of pro- 
viding primary service in white areas, on about half the channels, while 
leaving open for future consideration and decision action on the 
remaining Class I-A channels. 

23. The primary feature of the Further Notice which evoked 
critical comment from the industry, and which was a factor in our 
determination to consider in the Third Notice a somewhat different 


allocations plan, was the suggestion that certain Class I stations be 


required to directionalize. This factor, in the language of the Third 
Notice: 

‘would result in substantial reduction of the existing ground 
wave and skywave service, with the result that substantial new 
twhite areas' would be created in which no ground wave service 
would remain available from any station and that other areas 
would be reduced in the number of services received from four, 
three or two ground wave services to a single ground wave 
service. In addition, substantial dislocations would obtain 
of present skywave service which would not be fully compensated 
by new operations." 

In the approach we adopt herein the requirement of directionalization 
by the Class I stations has been eliminated and the undesirable results 
noted above would not occur. — 
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24. We now have the benefit of updated comments directed to 
the two approaches of the Further Notice and the Third Notice. The 


course we take is consistent with both of these proposals in the basic 


sense that both proposals envisage the nighttime sharing of at least 


12 of the Class I-A clear channels by more than one station. In 
addition, the Further Notice would reserve for future determination 
the use to be made of the remaining I-A channels. The method of 
duplication we adopt is that proposed in the Third Notice for 23 
channels and proposed | 


| 
4/ That we do not followthe Further Notice approach generally does 
not alter the validity of our conclusion that in case of one particular 

I-A channel -- 770 kc -- directionalization of the existing Class I 
station so as to afford mutual protection to a similar operation in 
New Mexico would best serve the public interest. We note herein the 
special circumstances pertaining to that channel. 
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in the Further Notice for 7 channels. As noted, we have lexoopt on 
770 kc) removed the directionalization requirement for Class I stations. 
Since the two approaches do contemplate duplication of up to 12 fre- 
quencies, we have reexamined each of the 24 Class I-A channels, plus 
1030 ke which is reclassified herein as a I-A clear channel. We discuss 
later our reasons for selecting the 13 channels which we earmark in 
this proceeding for duplication by a Class II unlimited-time station. 
Channel sharing on the selected 13 clear channel frequencies, as has 
been amply demonstrated in the comments, will not frustrate the 
achievement of the primary objective of clear channel allocation, i.e., 
to render wide area service to the residents of less densely populated 
portions of the country which are beyond the effective reach of inter- 
ference-free nighttime service from other classes of stations. The 
conditions projected in the Third Notice for the operation of additional 
stations afford a high degree of protection to the 50 kilowatt Class I-A 
stations now occupying these channels i.e., to their 0.5 rav/m 50% 
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skywave contour. Such interference as our action herein would permit 
to minor, fringe reception beyond the 0.5 mv/m 50% skywave contour 

of those stations is, in our judgment, acceptable in view of the additional 
services which are thereby made possible from new stations in under- 
served areas. 

25. While we do not now reach a decision either for or against 
the use of higher power, and while we thus leave entirely open the 
question of what station assignment plans would best serve the public 
interest on the 12 Class I-A clear channels left in status quo at this 
time, we recognize the critical importance of so tailoring the partial 


reallocation as to avoid undue prejudice to practical latitude for 


future decision. Our review of the comments persuades us that such 
undue restriction would have resulted from adoption of the proposal 
in the Third Notice to place additional unlimited-time stations on 
virtually all of the Class I-A clear channels. 

26. Implementation of our judgment that we should at this 
time refrain from permitting shared nighttime use of all the Class I-A 
channels poses the problem of selecting, on a suitable basis, those 
channels on which we open the way to additional unlimited-time stations 
and those reserved for future decision. Numerous considerations bear 
on such a selection. The basic determinant is the question of whether, 
taking into account the numerous circumstances affecting each channel 
and the resultant overall pattern of service, it is best suited to shared 
use or to the preservation of possibilities of wider service from the 
existing Class I-A station through utilization of higher power. Key 
factors having a bearing on this judgment include: 

a. Location of needful white areas. 


[ 4097] 
b. The possibilities for providing a primary nighttime service 
in those white areas at sufficient distance from the Class I-A 
station to permit requisite protection of the generally usable 
portion of the existing station's skywave service -- i.e., the 
service area within its 0.5 mv/m 50% skywave contour. 
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c. Due protection to existing co-channel U.S. daytime stations 
and to U.S. stations on adjacent channels. 
d. Consideration of adjacent channel interference to stations 
located in neighboring countries, and to foreign co-channel 
stations to which the United States is committed, under 
international agreements, to afford a stated degree of protection. 
e. Avoidance of adjacent channel interference among new 


unlimited-time stations assigned to the Class I-A clear channels. 
f. The location of white areas apparently beyond the reach of 
foreseeable new stations which could provide a fees primary 
service. 
g. Existing skywave services in the foregoing areas and the 
consequent benefits from improved additional skywave services. 
h. The location of Class I-A stations so situated -- with 
reference to geographic relationships to the needful areas and 
co-channel and adjacent channel domestic and foreign inter- 
ference considerations -- as to indicate that they would be best 
adapted to the provision of additional and improved skywave 
services to the needful areas. | 
27. In the case of no single channel would all of the fore- 
going determinants uniformly indicate that it be earmarked for 
additional unlimited time assignment or that it be held in status quo 
for future consideration of alternative action. In each case we have 
arrived at our judgment by the painstaking process of determining and 
evaluating all the pertinent factors and deciding, on net balance, which 
course would best serve the public interest both in usage of the 
individual channel and in terms of the resultant assembled pattern of 
additional nighttime primary services on the one hand, and the 
potential for additional and improved skywave services in needful 
areas on the other hand. In weighing our choices of channels to be left 
at this time in status quo we have taken into account . the desirability 
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of endeavoring to preserve the potential of at least four reasonably 
reliable and satisfactory skywave services throughout all white areas. 
28. In arriving at the selection of Class I-A clear channels for 
duplication and for status quo, we have scrutinized with great care the 
entire record of this proceeding, including testimony, exhibits, briefs, 


oral argument, comments and other pleadings which, as we have noted, 


have included diverse alternatives and counter proposals. 


[ 4098] 

29. Considering all pertinent factors, and submissions, and 
taking into account the skywave services presently received, we have 
determined that the public interest will be served by deferring action 
at this time on the following frequencies: 640, 650, 660, 700, 770, 820, 
830, 840, 870, 1040, 1160 and 1200 kc. The potential for widespread 
improvement in skywave service is thus preserved for future 
evaluation. 

30. In selecting 640, 820, 1160 and 1200 kc for inclusion in 
this group, we have noted that these are the only I-A channels (other 
than 1040 and 1120 ke discussed below) serving the West; that the west 
is characterized by vast regions of low population density where skywave 
signals afford the only nighttime broadcast service; that a 
choice among skywave signals is not generally available to a substantial 
part of the West; and that acceptable locations for assignment of new 
unlimited tine stations on these channels would, in general, be limited 
to eastern areas already receiving abundant service. Accordingly, at 
this stage, we preserve the potential for improving skywave service 
which these channels afford. 

31. On 660 and 770 kc, unlimited time assignments, in addition 
to the Class I-A stations, are already operating. For this reason, as 
we state in the Third Notice, no additional assignments on these 
channels is deemed warranted at this time. Similarly, we do not at 
this time take any action with respect to 830 kc because of the pendency 
of an adjudicatory proceeding involving WNYC's use of that frequency 
during nighttime hours. 
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32. The potential for improved skywave service which arises 
from the location of 650 ke at Nashville, 700 ke at Cincinnati, 840 ke 
at Louisville, and 870 kc at New Orleans warrants inclusion of these 
channels in the group as to which no action is to be taken at this time. 
We have examined the feasibility of duplication on these channels and, 
while we recognize that duplication on these channels is possible, we 
are reluctant to take any action at this time which would limit the 
potential of these stations for providing improved Skywave service in 


underserved areas of the Southeast. 

33. Of the group on which action is deferred, there remains 
only 1040 kc to be discussed. The Class I-A station on 1040 ke is 
located at Des Moines, Iowa. Both 1040 kc and 1120 kc, on which KMOX, 
St. Louis, Missouri, is the Class I-A station, are somewhat centrally 
located and those channels could be used either to provide nighttime 
groundwave service to white areas in the West or to provide some 
improved skywave service. We have concluded that, in attempting to 
achieve a proper balance between the immediate benefits of duplication 
and retaining a potential for improved skywave service, it is preferable 
to defer action on 1040 kc but to permit an additional station on 1120 ke. 
An important factor in making this choice was a realization that the 
potential of 1120 ke for providing improved skywave seryice is con- 
siderably limited in all directions by adjacent channel operations at 
Omaha, Nebraska, Charlotte, North Carolina, Shreveport, Louisiana, 
Minneapolis, Minnesota, and New York, New York. : 

i 
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34. Turning now to the remaining Class I-A channels, we have 
determined that they can best be utilized by permitting operation of an 
unlimited time Class II station on each, thereby serving the important 
and immediate objective of providing nighttime primary service to 
white areas. This is not to indicate that other channels, among the 
group not presently duplicated, could not be duplicated and provide 
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valuable service to white areas. As we have indicated, our action here 
leaves to future determination, in the light of future developments, the 
decision as to what use should be made of those channels on which the 

status quo is presently retained. 

35. We conclude that the proper balance between immediate 
objectives and possible future goals is best achieved by deferring 
action on the channels noted above and by permitting one new unlimited 
time operation on the following: 670, 720, 780, 880, 1020, 1030, 1100, 
1120, 1180 and 1210 kc. In addition 750 and 760 kc will be duplicated 
put in a way designed to meet special situations arising out of the entry 
into force of the United States/Mexican Broadcasting Agreement. 

36. Class I-A stations on 880, 1020, 1030, 1100, 1180 and 1210 
ke are located at or near the northern or eastern boundaries of the 
country thereby affording maximum opportunity for assignment of 
unlimited time stations in the West where serious deficiencies in 
present service exist and the corresponding need for improvement is 
great. Such location permits flexibility in meeting the required 
spacing between co-channel Class I-A and unlimited time Class I 
stations. Moreover, the impact of the new unlimited time Class I 
stations on the present skywave service of these Class I-A stations 
will be ata minimum because the useful skywave service these stations 
render is generally confined to the extreme northeastern portion of the 
country. 

37. The Class I-A stations on 670, 720, 780, and 890 kc are 
located in Chicago and, while they are, of course, west of the group 
just discussed, they still offer useful opportunity for assignment of 
unlimited time stations in the far West. Several western states will 
meet spacing requirements and, additionally, the useful skywave 


service provided by the Chicago I-A stations is confined to the region 


of the Great Lakes which insures a2 minimum impact by the new co- 
channel unlimited time Class II stations to their skywave service. 
An added consideration in selecting the Chicago I-A frequencies for 
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duplication is the limited potential which they have for improving 
skywave service in areas which need it. Adjacent channel Class I 
operations in New York would limit radiation to the east and require- 
ments of protection to stations in Cuba and Mexico would limit 
radiation to the south. Their potential for improving skywave service 
to the west, moreover, is not so great as that of the Class I-A 
channels on which we are presently retaining the status quo. 

38. We have already discussed 1120 kc. The special consider- 
ations concerning 750 and 760 ke are treated separately in subsequent 
paragraphs of this Report and Order. 
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39. Our decision to permit nighttime sharing of 13 of the 
Class I-A clear channels could be implemented in several ways. If 
we were to follow the practice heretofore established in assigning new 
standard broadcast stations, applications meeting announced inter- 
ference criteria and other technical standards would be accepted and 
processed without confining such applications to designated areas. 
This would not be practicable here. The acceptability of any location 
proposed for new unlimited stations on clear channels depends not only 
upon requisite protection to existing stations but also upon avoidance 
of undue interference among the new stations so assigned. This means 
that if we followed the general basis for standard broadcast station 
assignments we could expect to receive considerable numbers of 
mutually exclusive applications which conflict either because they 
propose mutually inconsistent uses of the same frequency or because 
they propose conflicts as to acceptable locations of new adjacent channel 
assignments on Channels 10, 20, and 30 kilocycles removed from the 
channel applied for. For these reasons the hitherto customary approach 
to new station assignments could be expected to require numerous 
complicated and interrelated hearings which would be vastly and 
unnecessarily time consuming. 
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40. Much of this impediment and delay can be avoided by the 
system we here adopt--of designating the particular state or states 
within which each of the I-A channels to be duplicated will be available 
or an additional unlimited time station. The states so designated 
have been selected with a view to making the most fair, equitable and 
efficient use of the frequency taking into account limitations imposed 
by the need to protect existing co-channel and adjacent channel stations, 
the areas of greatest need for additional nighttime primary service 
and the avoidance of undue mutual interference among the new stations 
themselves. Due regard has additionally been given requisite protection 
to stations in neighboring countries. 

41. In the interests of fulfilling to the greatest possible extent 
the prime objective of the new unlimited time stations on the Class 
I-A clear channels -- i.e. to create new primary services in white 
areas -- we propose, as detailed below, to give preference to those 
applications which most fully serve this objective; and we will not 
consider any application for a new unlimited time station on one of 
the Class I-A channels unless it meets a specified minimum criterion 
for new primary service to white areas. 

42. For the foregoing reasons we reject proposals that we fix 
by rule the specific communities in which these frequencies may be 


so used. It would not be possible to anticipate, in advance of the 


filing of specific station assignments, the finite circumstances of 
principal city and radiation pattern which could best serve the objective 
of clear channel duplication. We leave this for decision on the basis 

of applications to be submitted in accordance with the rules herein 
adopted. 
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43. As to the suggestion that more than one unlimited time 
Class II station be authorized on the same Class I-A channel, we deem 
it preferable at this time to permit only one unlimited time Class I 
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station on the channels selected for such use. After we have the 
benefit of the manner in which the new unlimited time Class II stations 
are utilized, and details of actual performance, interference, etc. 
become available, we will be ina position to determine whether the 
public interest warrants assignment of additional unlimited time 
facilities on these channels, and, if so, to determine under what 
conditions they should be permitted. We are convinced, however, that 
such a decision should await further developments and that extension 
of the plan adopted herein to include such multiple use is not warranted 
at this time. 5 : 

44, The record also reveals that many of the comments re- 
questing Class II facilities come from parties seeking to improve their 
existing service--which is all too often in the areas of concentrated 
population where little "white area" would be served. We have empha- 
sized our aim of securing standard broadcast radio service to those 
areas which lack nighttime primary service. The standards we adopt 
herein are directed toward the achievement of that end and represent 
our considered judgment of the best way to fill these gaps in service 
at this time. In considering applications for Class I facilities on 
these clear channels we shall look closely at the applicants’ plans 
for serving such "white area”. The extent to which the facilities thus 
made available are ultimately utilized is, and necessarily so under 
our free competitive system, dependent upon the business judgment 
of prospective applicants and licensees. The fact that the theoretical 
optimum of service is unlikely of practical attainment due to such 
considerations as population distribution does not preclude our adopting 
a solution which more nearly achieves the objectives of broadcasting 
in the standard band than does the present utilization of Class I-A 
clear channels at night by only one station. The net result of the 

action we take today is to open the way for additional nighttime 
primary service to the public, especially in those areas where such 
service is needed, while at the same time holding to a minimum any loss 
of existing service to the listening public. 
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5/ In this connection, Argonaut Broadcasting Company, Standard ~Broad- 
casting Company, and Seattle, Portland and Spokane Radio filed a joint 
petition for acceptance of supplemental comments on July 7, 1961, 
seeking consideration of multiple nighttime use of the channels on which 
they operate limited time stations. The comments were filed more than 
one year after the record in the proceeding had been closed. Moreover, 
they came after public announcement of instructions by the Commission 
to its staff. The orderly processes of rule making required that 
petitions so filed be denied. In any event, as noted in the text, it has been 
decided that multiple use (i.e. nighttime sharing of the frequency by 
more than the Class I and a single Class 1 station) is not warranted at 
this time but should await further developments. The petition for 
acceptance of late comments filed by John Poole Broadcasting Co., 

Inc. is also denied. That petition was also filed more than a year late 
and is an attempted reargument of matters already presented in timely 
comments and considered by the Commission. Several oppositions 

were filed to each petition. 
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45. Moreover, it is expected that, upon final resolution of this 
proceeding, applications may be forthcoming from parties who have 
not commented in this proceeding and that additional sites within 
the states selected, will be proposed. We can in a comparative hearing 


consider, inter alia, the white area population expected to be served 


under the various proposals. Indeed, prospective applicants should be 
aware that we intend, absent decisive countervailing circumstances, that 
as between fully qualified applicants complying with all our Rules, the 
one who will serve the largest white area population will receive the 
grant. Parties are thus forewarned that white area population served 
rather than total population served is of prime importance herein. We 
can foresee at this time only one kind of circumstance in which it may 
be anticipated that the grant should not necessarily go to the qualified 
competing ap;licant proposing the first primary service to the largest 
number of people. Under Section 3.182(g) of the rules, primary service 
is not considered to exist in towns wth a population from 2,500 to 
10,000 if available groundwave service has a field intensity of less 
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than 2 mv/m. It is possible that one applicant for an untimited time 
Class II station may be in a position to show that he would provide a 
first nighttime primary service to more people than a competing 
applicant, in reliance upon his provision of groundwave service with 

a field intensity of 2 mv/m or better to persons living near enough to an 
existing unlimited time station, so that they now receive service of 0.5 
mv/m or better, although less than 2 mv/m. Some usable groundwave 
signals, although not of the standard contemplated in Section 3.182(g), 
are thus available to persons so situated. A competing applicant, on 
the other hand, may be in a position to demonstrate that he proposes 
a first groundwave service to a larger number of people who do not 
now have an 0.5 mv/m groundwave signal or better available to them. 
Considering the objectives of our rule changes herein, it would be 
appropriate, in reaching our decision in such case, to take this 
circumstance into account and not necessarily to grant perfunctorily an 
application which reflects a first primary service to the largest number 
of people by virtue of including in the count persons who, although they 
do not receive the 2 mv/m signal prescribed in Section 3. 182(g), are 


nevertheless able to receive a signal of at least 0.5 mv /z. 
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Standards Governing New Station Assignments 
46. In light of the fundamental concepts which we have enunci- 


ated above -- and considering that the I-A channels are those which 


must be primarily looked to for the improvement of overall standard 
broadcast service -- we adopt the following allocation standards, looking 
toward the assignment of unlimited-time stations herein classified as 
I-A stations. The Class I stations now licensed to operate exclusively 
in the United States on these channels, listed in the Table in Section 
3.22 of the Commission's Rules, will continue to operate with 50 
kilowatts of power but will share operation on the channel with one 
newly licensed station located in the designated area. These additional 
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assignments are those which, from a careful analysis of the entire 
allocation picture, we have determined will go furthest toward 
achievement of our objective, provided they meet certain standards 
as to power and service to “white areas". The applicable standards 
are: 

(1) The application must be for assignment to a community 
within the state or states specified in the Table in new Section 
3.22 of the Rules. 

(2) The application must be for unlimited time operation 
with no less than 10 kw nighttime power. A few parties have 
suggested that lower power should be considered. Minimum 
power as herein specified is necessary if a substantial amount 
of badly needed nighttime primary service is to be provided 
and we affirm our earlier judgment in this respect. While itis 
anticipated that these stations would also operate ordinarily 
with at least 10 kw power daytime, in some cases requirements 
of protecting existing nearby daytime stations may require that 
the new station operate with lower power daytime, and 
accordingly, to provide more flexibility with respect to the new 


assignments, we do not impose such minimum requirement as 


to daytime power. 

(3) At least 25% of the area or 25% of the population within 
the station's nighttime interference-free service contour must 
not receive nighttime interference-free primary service from 
any other station. 

Applications not meeting all of these standards will not be in compliance 
with our Rules ard will not be accepted, but will, if tendered, be returned. 
47. Additionally, the new Class I-A stations will be required 
to observe the following protection requirements: 
(1) Daytime protection standards for existing Class I-A stat- 
ions will be as prescribed in the present rules. 
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(2) Nighttime standards will require that the existing Class 
I-A station war): be protected to its 0.5 mv/m, 50% skywave field 


strength contour.— The location of this contour will be determined 
in accordance with procedures specified in the present rules for Class 
I-B stations and the 10% skywave signal from an interfering station on 
the same channel shall normally not exceed 25 uv/m at this contour. 
(3) In addition to providing protection to the existing Class 

I-A stations, the new Class I-A stations will be required to afford 
protection to existing stations of other classes, as prescribed for 
Class II stations in accordance with present rules, except to facilities 


granted after October 30, 1961. | 


Determination of service and interference with respect to Class I-A 
Stations : 


48. In order to implement the assignment plan and to insure 
that the Class II-A stations provide needed service while imposing a 
minimum impact on the service of the existing Class I-A stations, the 
Commission, in its "Second Supplement to the Third Notice” released 
February 19, 1960, sought comments concerning proposed engineering 
standards for the limitation of nighttime co-channel interference to 
Class I-A stations. Almost without exception, the comments and 

engineering statements which have been submitted proposed adoption 

of standards which are based either on the definitions of service given 
in Exhibit 109 of this proceeding or on the present Commission Rules 
relating to operation of stations on Class I-B frequencies. 

49. The Commission has previously recognized Exhibit 109 

s "the most comprehensive and realistic tool yet devised for 

evaluation of standard broadcast service" (emphasis added). A number 
of comments noted however, and we agree, that adoption of standards 
based upon definitions of service given in this Exhibit would not lend 
themselves to convenient administration. We are disposed to assign 
considerable weight to the requirement that standards | be susceptible 
of practical administration, in order to facilitate implementation of 
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the allocation plan we adopt with minimum procedural delays. 
Observing this criterion, and giving due consideration to all comments 
filed, we have determined that the new assignments on Class I-A 
channels provided for herein shall be based on somewhat simpler 
concepts along the lines presently embodied in our Rules -- i.e., 
protection of the Class I-A stations normally to their 0.5 mv/m 50% 
skywave contours. However, location of 50% and 10% time skywave 
contours will be determined by a method slightly different from that 
now used on clear channels--i.e., by use of skywave curves contained 
in a new Figure 1a of Section 3.190, which are the same as those 
contained in Appendix E to Annex 2 of NARBA; and, as to pertinent angle 
of departure, use of present Figure 6a of Section 3.190, which is now 
used for frequencies other than clear channels (as to which Figure 6 
ig used), and which is the same in pertinent part as Appendix F to 
Annex 2 of NARBA. The location of the 50% time contour will be 
determined by the use of Curve number one of Figure 6a, with the 
title of that figure modified accordingly. For the time being, assignments 
on Class I-B channels 


6/ We recognize the importance of clear service to national defense 
communications and in emergencies, and find substantial support in 
the comments to the effect that if there is to be duplication the 
existing Class I-A stations should be protected to their 0.5 mv/m 
50% skywave contour. 
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will continue to be based on Figure 1 and Figure 6 of that section. 6a/ 


50. Use of the new Figure la and Figure 6a, the NARBA curves, 
instead of present Figures 1 and 6, has several advantages. First, it 
makes more uniform the treatment of applications from a domestic 
and from an international standpoint. Second, as a step toward 
elimination of Figures 1 and 6, it works toward simplifying the 


Commission's rules by providing for only two standards instead of 
the present three. Third, use of the NARBA skywave curves and the 
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more refined Figure 6a, angle of departure curves, will give somewhat 
more realistic results in terms of extent of service, interference, 

and protection. Fourth, the computation process involved i in using u1ew 
Figure la and Figure 6a is somewhat simpler. Lastly, use of these 
figures -- especially 6a instead of 6 -- will result in more complete 
protection of the I-A station to its 0.5 mv/m 50% skywave contour, 

the desired objective. We have also considered the use of the latitude- 
corrected curves contained in Figure 2 of Section 3.190, which are the 
same as the 10% time curve contained in Exhibit 109; but we conclude 
that the considerations of simplicity mentioned above make preferable 
the use of the standards adopted here. | 


Service to nighttime ‘white areas" 
51. We have set forth above a minimum standard which the 


proposed new Class I-A assignments must meet in order to be entitled 
to consideration under our new rules -- that at least 25% of the area 
or population within its nighttime interference -free service contour must 
not now receive any nighttime interference-free primary service from 
another station. We adopt this minimum criterion because obviously 
a proposed operation which would not add this much service to present 
‘white’ areas would not greatly serve to fulfill our objective, and at 
the same time would probably, if not certainly, block a later operation 
which would be of more value in this connection. We believe that 
prospective applicants in each case can and should be expected to pick 
locations and design operations which will meet this criterion. 
Application Processing 
Applications for ClassIl-A assignments will not be placed in 
our normal processing line, but will be processed immediately. This 
is necessary if our objective, which these are the chief and first 
means of fulfilling, is to be attained with reasonable promptness. We 
disfavor exceptional priorities in license processing except where 
the most compelling circumstances call for them. It is unquestionable, 
in our considered judgment, that the public interest in improved and 
increased AM broadcast services will be far better served by 
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proceeding with the least possible delay to deal with Class I-A 
assignments, than by requiring them to wait until many hundreds of 
more routine applications which were previously filed have first been 
disposed of. 


6a/ Because of the large distances involved between co-channel 
stations, the use of the frequencies 660 kc (New York City and 
Fairbanks, Alaska) and 770 kc (New York City and Albuquerque) will 
not be affected by the substitution of Figures la and 6a for Figures 

1 and 6. This is primarily because at the distances between one station 
and the 0.5 mv/m 50% skywave contour of the other (more than 

1400 miles) the pertinent angle of departure is virtually zero under 
either Figure 6 or Figure 6a. 
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53. We will, however, allow a period of 90 days after the 


effective date of the rule amendments herein for the filing of appli- 
cations for Class II-A stations before acting upon any of them, in order 
to afford reasonable opportunity for the submission of other applications 
which may more effectively serve the major objective of reducing night- 
time white areas. Where more than one application for an assignment 
provided for herein is filed, a comparative hearing will, of course, be 
required. 
Prohibition of new daytime assignments on Class I-A channels 

54, For a number of years, we have been concerned with the 
crowding, and indeed over-crowding, of the daytime standard broadcast 
spectrum, which has not brought a corresponding gain in service. Not 
only has such intensive crowding of stations into the spectrum not 
brought the amount of needed additional service which had been hoped 
for, but it has been argued that economic limitations on programming 
for very limited audiences in very small interference-free service 
areas have prevented individual stations from rendering the quality 
of broadcast service which they might otherwise provide. It is the 
I-A channels to which we must look primarily for achievement of our 
overall allocations objectives. Therefore, for these and related reasons, 
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e have concluded that the I- A channels should not be opened for the 
een of stations on the same uncontrolled basis prevailing in 
the AM service generally, where each application is considered 
separately except with respect to conflicting applications or objectionable 
interference to specific existing stations. Further assignments on the 
I-A channels should be made in accordance with an overall plan which 
will achieve our various objectives, including provision of maximum 
service to underserved areas, provision of local outlets for the 
maximum number of communities, and others. | 
55. We have achieved such plan with respect to ‘the making of 
the Class II assignments provided for herein. After the specific 
location and facilities of the Class II stations have become established, 
the way would be open for consideration, in subsequent rule making 
proceedings, of any further proposals which may be submitted for 
additional unlimited-time Class Il assignments on the Class I-A channels 
in question. As in the case of the Class II-A assignments for which 
we now provide, any such rule making proposals would be examined in 
the light of the prime objective of further reducing nighttime white 
areas while at the same time affording due TERE to the co-channel 
Class I-A station. | 
56. In the circumstances we are amending the rules to remove 
provision for new daytime stations on the 25 Class I-A clear channels. 


Pending applications therefor will be dismissed. It is evident that 
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the assignment of new daytime stations on the Class I-A channels 
could in many instances frustrate the future optimum use of these 
channels for additional unlimited-time stations. Considering the 
potential reach of co-channel interference, the making of numerous 
daytime assignments on these channels could seriously impair the 
value of the new Class I-A assignments through extensive daytime 
interference to the new Class II-A station and by imposing protection 
requirements which the new Class II-A station would have to meet. 
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Moreover, new daytime stations on the 12 Class I-A channels now 
held in status quo could hinder or obstruct whatever further use of 
the channels -~- higher power and/or additional unlimited-time 
assignments -- may later be found appropriate in furtherance of our 
objective of improved overall radio service. 
Adjacent Channels _ 

57. Our Rules take into account objectionable groundwave inter- 


ference not only between co-channel stations but also between stations 
10 ke and 20 kc removed. As to skywave interference the Rules 


(Section 3. 182) take into account objectionable skywave-to-groundwave 
interference co-channel and between stations 10 ke removed. — The 
Rules (Section 3.37) also provide that two stations will not be authorized 
10 or 20 kc removed when the 2 mv/m groundwave contour of one would 
overlap the 25 mv/m contour of the other, or 30 ke removed where the 
25 mv/m groundwave contours would overlap. 

58. Aside from some of the Class I-A channels themselves 
(as to which, since there will for the time being be no further 
applications other than those specifically provided for herein, no 
further consideration need be given in this connection), there are a 
total of 33 frequencies which are located adjacent to -- i.e., within 
30 ke of -- one or more Class I-A channels. These include 14 I-B 
channels (other than 1030 ke, herein reclassified as I-A), 10 channels 
on which Canada or Mexico has priority for Class I-A use, 7 regional 
channels, and the two local channels 1230 and 1240 ke. In our 
judgment, it is obvious that we should not proceed to grant applications 
for these frequencies where the operation proposed would have a sub- 
stantial impact on future optimum use of the Class I-A channels, either 
the specific use provided herein for 13 of them, or possible future uses 
of the other 12 which are to be the subject of continuing study. 
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1/ Objectionable interference exists where the ratio between desired 
and undesired groundwave signals is less than: (1) co-channel, 20 to 
one; (2) 10 kc apart, one to one; (3) 20 kcapart, one to 30 (Section 
3.182(w)). Adjacent channel (10 ke removed) skywave-groundwave 
interference exists where the ratio.is less than one to five. The rules 
also recognize adjacent channel (10 ke removed) groundwave-to-sky- 
wave interference; but since only Class I stations are generally 
regarded as rendering skywave service, this problem does not 

arise here. 
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59. The problem of protecting against such adverse impact 
| 


from adjacent channel operations has two parts: 

(1) protection of the new unlimited time Class II assignments 
on 13 Class I-A channels from new or changed operations on 
adjacent channels which would thwart such new Class I 
assignments or jeopardize their value because of interference 
caused or received, or involve prohibited contour overlap; 

(2) protection of the future use to be decided upon for the 


remaining 12 Class I-A channels upon which the status quo is 
retained for the present. | 

Different kind of restrictions are necessary with respect to frequencies 

adjacent to the two groups of Class I-A channels involved in (1) and 


(2) above. Since some frequencies are adjacent to Class I-A channels 


in both groups, it will be necessary (with the exception noted below) 
to impose both kinds of restrictions as to the adjacent frequencies so 
situated. 
Protection with respect to New Class II Unlimited Time Stations 
60. The frequencies which are adjacent to the Class I-A channels 
on which we now permit new Class II unlimited time assignments are 
680, 690, 710, 730, 740, 790, 800, 810, 850, 860, 900, 
910, 920, 990, 1000, 1010, 1050, 1060, 1070, 1080, 1090, 
1110, 1130, 1140, 1150, 1170, 1190, 1220, 1230 and 1240 ke. 
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We find that in order to avoid undue risk of mutual interference or pro- 
hibited overlap between stations on these frequencies and the new un- 
limited time Class II stations, which would seriously impair the value 
of the latter, it will be necessary to process applications on the above- 
listed frequencies in accordance with the provisions of paragraph (a) 

of the appended revision of Section 1.351 of the rules. When it appears 
that theadjacent channel facilities requested would involve undue risk 
of objectionable daytime or nighttime interference to, prohibitive 


daytime or nighttime interference from, or prohibited overlap with, a 


possible Class I assignment as provided herein, the possibly conflicting 
application will not be granted but will be held pending until the loca- 
tion of the new Class II station and its mode of operation are determined. 
If a hearing on the possibly conflicting application is in progress or 

is ordered for other reasons, the hearing will include an issue as to 
effect to or from the new Class I assignment. When the location and 
facilities of the new Class II station are determined, the other 
application will be: (1) granted (or otherwise acted upon independently 
of the new Class II assignment), if it appears that interference or 
overlap conditions as mentioned would not exist; or (2) designated for 
hearing, where it appears that such conditions would exist. The hearing 
will not be comparative, put will be upon the issue of whether, with 

the Class II station operating as proposed, grant of the other application 
would serve the public interest, taking into account the extent of inter- 
ference or overlap between the two operations. 
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61. In giving the foregoing priority to Class II assignments 
over conflicting assignments on adjacent channels we depart from long 
established bases for comparative consideration in such cases. We 
do so with full awareness of the requirements under Section 307(b) 
of the Communications Act for fair, efficient and equitable 
distribution of radio facilities. After the most painstaking consideration 


we conclude that, in view of the paramount importance of enabling 
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the new Class II-A stations to achieve -- to the greatest extent 
possible -- the primary objective of reducing nighttime white areas, 
for which Class I-A frequencies are best suited, it could only frustrate 
the effective implementation of Section 307(b) and invoke wasteful 
hearing processes to no useful end, to apply here the long established 
route of the comparative routines which have hitherto been generally 
followed. In our judgment, the public interest will be much better 
served by giving the Class II-A stations the protection discussed above. 
Such action, although not conforming with past routines, is not 
unprecedented. It is basically similar to the precedence given Class 
I-A assignments over conflicting applications in the interest of service 
to areas which it is impracticable to reach with other classes of stations. 
Similar precedence in the case of the Anchorage and San Diego 


assignments is required in order to effectuate adjustments necessary 


to meet this nation's international obligations. 
62. It is apparent from the foregoing that we do not contem- 
plate grant of any applications for facilities which would prevent making 


the new unlimited time Class II assignments established herein, or 
which could not co-exist with them. It is possible, however, that some 
assignments on adjacent frequencies may receive interference from 
these subsequently authorized Class II stations. Therefore, in order 
to provide the greatest opportunity for these new Class 4 assignments 
in furtherance of our objectives, and in order that, where appropriate, 
such assignments may be implemented without the cumbersome and 
time-consuming adjudicatory processes often involved in new AM 
assignments, we will impose, as a condition on any grant of an 
application for new or changed facilities on one of the frequencies 
listed in paragraph 60, the condition that the grant is subject to 
whatever objectionable interference may be received from any of the 
new Class II unlimited time stations provided for herein. Our rules 
are amended so as to provide that all grants involved are so subject, 
and every authorization on any of the indicated frequencies will 

carry this condition. 
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Protection with respect to Class I-A channels left in status quo 
63. The following frequencies are adjacent to the 12 Class I-A 


channels which for the time being we leave in status quo: 
610, 620, 630, 680, 690, 710, 730, 790, 800, 810, 850, 
860, 900, 1010, 1050, 1060, 1070, 1130, 1140, 1150, 
1170, 1190 and 1220 kc. 


[ 4110] 
We find that in order to avoid undue risk of frustrating future improve- 
ments to service on the 12 Class I-A channels now left in status quo 
(whether by possible future authorization of higher power, by possible 
future Class I unlimited time assignments, or by possible combinations 
of these techniques) it is necessary to apply to applications on the 
above listed adjacent frequencies the restrictions set out in paragraphs 
(b) and (c) of Section 1.351, as herein amended. We have omitted from 
the foregoing list two frequencies (740 ke and 1230 kc) notwithstanding 
the fact that, like those listed, they also are adjacent to Class I-A 


channels now held in status quo. 


64. The restrictions we impose on the adjacent frequencies 
listed in paragraph 63 will be maintained until September 1, 1964, by 
which time it is expected that we will be able to decide the future use 
of the 12 Class I-A channels now left in status quo. Should earlier 
decision be reached, it will be possible to shorten this period. In the 
interim we deem it necessary to defer the processing of all applications 
for new facilities on the listed frequencies, or for the change of existing 
stations to these frequencies. Only by this means is it possible to 
safeguard effectively against the assignment of new stations which could 
obstruct the possibilities for meaningful improvement of service by 
whichever of the techniques it may be found best to employ in improving 
service on theClass I-A channels now left in status quo. Additionally, 
as provided in the appended amendment to Section 1.351, we will 
examine requests for modifications of outstanding authorizations on the 
frequencies listed in paragraph 63, with a view to insuring that those 
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which propose increases of power, or which seek authorization to 
operate existing stations during nighttime hours not now authorized, 
will not prejudice the effectuation of service improvements on the 
12 reserved Class I-A channels. Action will be deferred luntil 
September 1, 1964, on applications which we find would jeopandize 
such improvements. | 
65. It is because of the relative degree of possible impact that, 
in the restrictions summarized in paragraph 64, we havel made a dis- 
tinction between applications for new facilities and those for certain 
major changes. The effect of a change in facilities (without change of 


frequency) is more predictable in terms of possible impact on adjacent 
Class I-A channels, if for no other reason than that the station whose 


8/ Despite these adjacenies, it is not appropriate to Beeet 740 ke 
and 1230 ke to the same restrictions which are applied to the other 
frequencies listed in this paragraph. 740 kc is adjacent to 770 kc. 
The limits of future use of 770 kc are sufficiently defined by pre- 
vious Commission decisions as to establish the degree of protection 
required to be provided to stations assigned to this channel. The 
special circumstances pertinent to 1230 ke are noted below in para- 
graph 67. 
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facilities are to be changed is already in existence, radiating and 
entitled to protection, and therefore ~~ whatever may ultimately be 
determined as the optimum use for the Class I-A channel -- the inhi- 
biting effect on such use from the proposed change in facilities will 
often be inconsequential. In the case of a new station, on the other 
hand, the facilities would represent, almost by definition, a substan- 
tial new factor on the frequency which would have to be reckoned with 
in deciding the ultimate use of the adjacent Class I-A channel. This is 
true both because of the interference potential of the new operation, 
involving radiation in an area of the country where usually it did not 
exist before on that frequency, and because the new operation would be 
entitled to some degree of protection and would thus impose a limitation 
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on use of the adjacent I-A channel in that area. Thus, until final 
decisions are reached as to the future uses of these Class I-A channels, 
any new station on an adjacent channel is quite likely to have a damaging 
adverse impact. We must, therefore, defer action on all such applica- 


tions for the three-year period mentioned, i.e., until September 1, 1964, 


unless appropriate over-all decisions can be made earlier. 
Protection with respect to adjacent Class IV channels 

66. We recognize the need for exceptional treatment of 1230 
ke and 1240 kc, which are Class IV channels. Both are adjacent to 
1210 ke on which a new Class II-A station is proposed. Under separate 
rule amendments previously adopted the Commission has increased the 
daytime maximum power of Class IV stations from 250 watts to 1 
kilowatt. There is strong reason for keeping the way open to the prompt 
processing of applications for such daytime power increases, in order 
that, insofar as possible, Class IV stations still operating with less 
than 1 kw daytime may have the opportunity to offset the interference 
effects of power increases by other Class IV stations. Since the power 
increase is confined to daytime hours, since there is a maximum 
limit of 1 kilowatt, and further, in view of the fact that the adjacencies 
here involved are 20 and 30 kc removed from the pertinent Class I-A 
channel, the regular processing and grant of these applications may 
not be expected to interfere unduly with the assignment of a Class II-A 
station on 1210 kc. Applications on 1230 and 1240 ke other than for 
daytime power increase will be considered in the light of possible 
impact on the Class I-A assignment, as provided in the revised 
Section 1.351 of the rules. 

67. For similar reasons, we refrain from imposing further 
restrictions on the use of 1230 kc, notwithstanding the fact that it is 
additionally adjacent to 1200 kc, one of the Class I-A channels on which 
we now preserve the status quo. Owing to the remoteness of the 
adjacency involved (30 kc removed), and the limitations otherwise 
imposed by our rules on the use of Class IV frequencies, we find that 
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no useful purpose would be served by barring new Class IV assignments 


on 1230 kc, or by otherwise limiting the use of this channel. 


[ 4112] 
Resultant Revision of Freeze Rule 
68. Hitherto, under a blanket freeze imposed by Section 1.351 
of the rules, the processing of all applications of designated types on 
all Class I-B channels within 30 kc of Class I-A channels! has been 


deferred. Under Section 1.351 as herein amended, the processing of 


applications on frequencies adjacent to the Class I-A channels will, 
vith one exception, no longer be deferred. Instead, (with the one 
exception of applications for new stations on designated adjacent 
frequencies) processing of applications will proceed in the normal 
course. Only where it is determined that the grant of an application 
would jeopardize improvement of service on Class I-A channels as 
contemplated herein will we defer action on the adjacent | channel 
application until further developments make it possible to evaluate 
the matter definitively. | 
69. While we thus moderate the former freeze, we at the same 
time have found it necessary, for reasons already stated in some detail, 
to extend to additional adjacent frequencies the remaining restrictions 
applied to preserve due latitude in making the most fair, efficient and 
equitable possible use of the Class I-A channels. Specifically, we now 
bring within the purview of the amended Section 1.351 frequencies which, 
like those formerly included, are within 10, 20, or 30 kc, of a Class I-A 
channel. Although the rule had formerly applied only to Class I-B 
channels so situated, it has frequently been pointed out that, so limited, 
the rule hazarded damaging assignments on other classes of similarly 
adjacent channels. Since the only "freeze" (i.e., deferrment of 
application processing) now retained has been narrowed ‘to new 
assignments on channels adjacent to 12 of the Class I-A ichannels, 
Section 1.351, as amended to include additional adjacent channels, will 
have less restrictive effect than if these channels had been so included 
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when the "freeze" provisions applied to frequencies adjacent to all of 
the Class I-A channels. The fact that, animated by the desire to 
restrict the freeze, we formerly confined it to adjacent Class I-B 
channels, did result in assignments on similarly adjacent frequencies 
of other classes which to an extent have hampered and limited our 
efforts to make optimum use of the Class I-A channels on which we 
have found it desirable to permit new unlimited time Class II stations. 
This experience has demonstrated that continued omission of some 
adjacent frequencies from the restrictions imposed under Section 1.351 


is bound to create progressively serious jeopardy to the realization of 
the vital and basic objectives of the best utilization of the Class I-A 
clear channels. We thus have found it imperative to adjust section 1.351 
in the manner described above. We do so with regret that it will 


create some delays, and only after reaching the considered judgment 
that, taking all pertinent factors into account, the public interest will 
be best served by the course here adopted. 


[ 4113] 
Some Specific Problems 

70. A few specific problems and areas of comment should be 
noted at this point. As we noted in our Third Notice, the operations of 
KFAR, Fairbanks, Alaska, on 660 kc and of KOB, Alburquerque, New 
Mexico, on 770 ke, have caused us to conclude that no additional 
assignments on these two channels are warranted at this time. 

71. One specific proposal for use of 770 ke was received but it 
was a proposal for multiple use of the frequency. We have already 
denied requests for multiple use at this time. Meredith Engineering Co., 
National Weekly, Inc., and Sky Broadcasting Service all sought 
multiple use of 660 kc in various diverse locations. 

72. One other related proposal is the suggestion by W4JR, The 
Goodwill Station, Inc., Detroit, the I-A station on 760 kc, that the use 
of 760 kc by KGU, Honolulu, Hawaii, should be considered as the 
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duplication of that frequency and no further assignments mh thereon. 
We cannot agree. In the case of 660 kc, we have recognized that because 
of the paucity of radio facilities operating in Alaska, it would be 
inadvisable to permit the same amount of interference to reach that 


area as we do in the remaining states where some 3400 radio stations 
are in operation. Alaska, with its vast remote area, is highly 
dependent upon its radio services, KFAR can serve most of Alaska, 
which obviously does not receive services from other states, but 
could not do so if we authorized another station on 660 ke somewhere 
in the Southwest. We are motivated in this regard by the need for 
protection against the potential interference which would be caused to 
the Alaska station by a new Class II station so located that it would 
protect the dominant station and also comply with restrictions caused 
by operation of a co-channel station in Cuba. There is no similar 
need to protect 760 ke in Honolulu, several thousand miles from the 
mainland. Moreover, it is WJR, the I-A station on the frequency, which 
makes the suggestion -- and not KGU. WIR, along with all other Class 
I-A stations, will be protected to its 0.5 mv/m 50% skywave contour. 
640 kc and 830 kc 

. While neither 640 kc, on which KFI operates as the I-A 
station at Los Angeles, nor 830 kc, on which WCCO operates as the 
I-A station at Minneapolis, is authorized for use by a Class -A station, 
both of these frequencies should be given special attention here because 
of pending hearings which involve the question of ae use of those 
frequencies. | 

74, On 640 ke, Station WOI, Ames, Iowa (which is regularly 

licensed to operate on this frequency daytime with 5 kw non-directionally), 
operates with 1 kw power from 6:00 a.m. (C.S.T.) to sunrise at Ames, 
which is during nighttime hours when sunrise is later than 6:00. Not- 
withstanding the fact that this operation does not meet the conditions 
of Section 3.78 of the Rules concerning pre-sunrise operation of day- 


time stations on clear channels, the Commission at since 1944, 
authorized such 
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pre-sunrise operations by WOI under a series of Special Service 
Authorizations ( and more recently under other temporary authority), 
a type of authorization employed in exceptional circumstances to 
permit uses of AM frequencies for which provision is not made in 
the general rules. There is currently pending an adjudicatory proceeding, 
Docket No. 11290, in which there is at issue the basic question of 
whether the public interest would be served by continuing to authorize 
WOI's pre-sunrise operation. 

75. Since 1943, WNYC, a municipally owned and operated 
station at New York City, has been permitted under a series of temporary 
aut horizations to operate on 830 ke during certain nighttime hours: 
6:00 a.m. (E.S.T.) to local sunrise and from sunset at Minneapolis to 
10:00 p.m. (E.S.T.), with power of 1 kw. (WNYC's regularly licensed 
limited time operation on 830 ke is at 1 kw power, with a different 
directional antenna). Notwithstanding the directional antenna employed, 
WNYC's operation during nighttime hours causes interference within 
the secondary service area of WCCO at Minneapolis. In a pending 
adjudicatory proceeding (Docket No. 11227) consideration is being 
given to the question of whether, balancing the interference caused to 
WCCO against the service WNYC renders during nighttime hours, the 
public interest would be served by continuing to permit WNYC's night- 
time operation, for which no provision is made in the AM rules governing 
the use of Class I-A frequencies. 

76. We do not here decide upon or prejudice the decision in 
those adjudicatory proceedings. In one pertinent respect, however, it 
is appropriate to take action in this proceeding by way of amending the 
clear channel rules to establish the basis for the regular licensing of 
WOI's pre-sunrise operations and WNYC's nighttime operations so 
that in the event it is decided in the adjudicatory proceedings that such 
operations are in the public interest the way will be clear procedurally 
for applications to be filed for such operations on a regular basis. 
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750 ke and 760 kc | 

77, In two instances we have provided for a solution to special 
problems arising by virtue of the entry into force of the United States- 
Mexican Broadcasting Agreement, by allocating 750 ke to Anchorage, 
Alaska for use by station KFQD and 760 kc to San Diego, California for 
use by station KFMB. | 

78. The Agreement between the United States of America and 
the United Mexican States Concerning Broadcasting in the Standard 
Broadcast Band signed in January, 1957, gives Mexico a Class I-A 
priority on 540 ke and thus precludes its continued use at San Diego. 
While discontinuance of this particular use of 540 kc in the United States 
is offset by advantages deriving from the provisions of the Agreement 
for reciprocal protection on all AM broadcast frequencies, the problem 
remains of finding a suitable frequency on which the service heretofore 
provided by KFMB at San Diego may continue to be rendered to that 
community and adjacent areas. It is appropriate that use p be made of 
the relatively uncluttered spectrum 
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space still open on the Class I-A clear channels, and that provision be 


made inthis proceeding -- which embraces the allocation questions 
pertaining to all Class I-A frequencies -- for a substituted assignment 
to San Diego. A painstakingly careful review of all the availabilities 
persuades us that 760 kc is the preferable choice, taking into account 
requirements of protection to Mexican stations on other Class I-A 
channels, the availabilities of some other Class I-A clear channels for 
new Class I-A stations at other places in the United States, domestic 

and Canadian co-channel and adjacent channel limitations on the allocation 
of individual Class I-A clear channels, and related considerations. We 
accordingly herein assign 760 kc for use for a Class I unlimited time 
operation at San Diego. Exceptionally, in this instance, we confine the 
assignment to a specific city instead of making it available generally 
throughout one or more states in conformity with the general pattern 
of clear channel reallocations adopted herein. 
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79, In reaching this decision, we have given consideration to 
all comments relating to KFMB's request for shift to 760 ke or other 
frequency, and to possible alternative solutions. These include comments 
by Stations KFSD, San Diego, WJR, Detroit and other comments bearing 
on this problem. We note the interest of KFSD, a station operating at 
San Diego on 600 kc, in shifting to a Class I-A frequency if any should 
be made available. Parties interested in securing a Class I-A operation 
in California may apply for 1120 ke which is herein made available for 
application in California or Oregon. The interests of any other parties 
in the use of 760 kc at San Diego can, of course, be considered in 
connection with renewal of KFMB's license on that frequency. We are 
not, however, using 760 kc to solve the main issues of the clear channel 
proceeding but for this special limited purpose. Therefore, it will not 
be available under the criteria governing Class I-A stations but will 
be authorized to operate with 5 kw of power, the power presently used 
by KFMB on 540 ke. Finally, we recognize that an authorization under 
this rule will require waiver of Section 3.37 of our rules because of a 
2 mv/m and 25 mv/m overlap with Station KBIG, Avalon, California 
(740 ke). 

80. In like manner, we are reserving 750 kc, herein assigned to 
Alaska, for use at Anchorage by KFQD, which must vacate 730 ke under 
the terms of the Mexican Agreement. This special need results in the 
use of 750 kc in Alaska, rather than in Arizona as proposed by the 
Third Notice. Moreover, our careful search has disclosed no other 
frequency which, under the general allocation plan we adopt, could be 
allocated to Arizona. However, the comments received under the Third 
Notice show that 750 kc would have been "unworkable" in Arizona in 
any event. Use of 750 kc in Arizona is undesirable because it would 
present serious adjacent channel problems and the assignment could 
not be used in wide areas of the state. The necessity of avoiding inter- 
ference to KUEQ (740 kc, Phoenix), coupled with its central location in 
Arizona, constitutes a formidable bar to the flexible use of the 
frequency within the state. Other substantially limiting factors to 
such assignment would be the necessity of protecting co-channel 
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Station KMMJ, Grand Island, Nebraska, and an adjacent channel station 
(740 kc) at Cortez, Colorado. These stations would probably forever 
limit an Arizona station on 750 kc to a power of 10 kw and would 
seriously restrict its location. We note, in passing, that no specific 
proposals were received requesting 750 ke for Arizona. We have given 
the parties comments and proposals careful considerations and agree 
that 750 ke is not a desirable assignment for Arizona. Because of the 
special use made of 750 kc, it will not be governed by the criteria applying 
to Class I-A stations. Its use at Anchorage will be limited to 10 kw, 
the power presently used by Station KFQD on 730 kc. 

81. We note with respect to both the Anchorage and San Diego 
assignments made herein on 750 kc and 760 kc, that neither serves 
the primary objective of the clear channel reallocations' adopted in 
the appended rule amendments: i.e., the provision of primary service 
to white areas. Were it not forthe special and compelling circumstances 
which justify the exceptional use of these frequencies as herein provided 
for, we would have preferred to allocate them for stations which would 
provide a first primary service in white areas. We nevertheless 
conclude, after a painstaking balancing of all pertinent considerations, 
that it is appropriate and desirable to make the exceptional provisions 
for 750 kc and 760 ke which we here adopt. As to both, we impose a 
requirement that they protect the 0.5 mv/m 50% skywave contour of 
the Class I-A station operating on the same channel. In addition, they 
will, of course, be required to meet the daytime protection standards 


presently contained in the Rules. 
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KOB (770 kc) 

82. The special circumstances relating to 770 kc and 1030 ke 
relate largely to the "KOB problem”. 9/ In 1940, as in prior years, 
Stations WJZ, New York City (a3ow WABC) WBZ, Boston, and KOB, 
Albuquerque, operated as Class I stations on the clear channels 760 
ke, 990 ck, and 1180 kc, respectively, Section 3.25 (a) of our Rules then 
providing that 760 kc and 990 kc were I-A clear channels, and 1180 
kc was aI-B clear channel. Under the reallocations effected in late 
1940 and early 1941 to implement the first North American Regional 
Broadcasting Agreement, all of these stations were required to change 
frequency. WABC (WJZ) was shifted to 770 kc, and under the rule 
amendments effective March 29, 1941, that frequency became a I-A 
clear channel. As part of the overall reallocation (in which many 
stations were moved to higher frequencies) it was necessary to remove 
KOB from 1180 kc, and no frequency could be found on which that station 
could retain its I-B status. Accordingly, WBZ and KOB were both 
assigned to 1030 kc, WBZ as a Class I-B station and KOB as a Class I 
station, and began operation on this frequency March 29, 1941. The rule 
amendments effective the same date made 1030 kc a Class I-B frequency. 
Because of the limited service KOB could render on 1030 kc, efforts 
were made to find a frequency on which its service area would be larger. 
Accordingly, in October, 1941, KOB received a Special Service 


9 For a more complete history of this matter, see the Commission's 
decision in Albuquerque Broadcasting Company, Appendix A, 25 FCC 
683, 794; 16 RR 765, 883 affirmed 280 F. 2d 631, 20 R.R. 2001 (1960). 
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Authorization to operate on 770 kc with 50 kw day and 25 kw night, non- 
directionally. Since October, 1941, KOB has operated on 770 kc, under 


a series of SSA's and most recently under temporary authority 10/ 
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83. Early in 1944 KOB applied for modification of construction 
permit and license to operate on 770 kc with 50 kw power, unlimited 
time and non-directionally. It was the hearing proceeding jon this 
application (Dockets 6584 and 6585) which ultimately resulted in our 
decision of September 1958 (25 FCC 683, 16 RR 765), in the "KOB 
case". This hearing, after an extensive inquiry into 10 possible modes 
of operation by KOB (4 on 770 ke and 6 on 1030 kc) resulted in a det- 
ermination that the public interest would best be served by KOB and 
WABC both operating on 770 ke as Class I stations, affording each other 
mutual protection by directionalizing their operations at night. The 
Commission accordingly amended its Rules to permit assignment of 


two Class I stations on 770 kc. Of great importance in reaching this 


conclusion was the fact that KOB would render a much larger nighttime 
primary service 11/ under this mode than under any other mode, as 

well as some secondary service, including secondary service to an 

area in the West which receives only two other secondary service and 

has no nighttime primary service (See 25 FCC 771-782, 16 RR 859-873). 
The decision took into account the loss of service from WABC which would 
be entail by requiring that station to directionalize (which would occur 
largely in the East, where service is substantially more abundant); 

and there was specific comparison of the mode finally selected with 
operation by KOB as a Class II station protecting WABC's present service. 
(See 25 FCC 778, 16 RR 866- 867). The decision outlined various procedural 
steps designed to implement this conclusion; KOB, as permitted by the 
decision filed an amendment to its 770 ke application looking toward the 
operation decided upon. Pending action on this application, KOB con- 
tinues to operate on 770 kc under its temporary authority, with 50 kw 
daytime and 25 kw, directionalized to protect WABC, at aight. WABC 

has consistently opposed KOB's assignment to 770 ke, and in its presently 
pending application for renewal of license indicated that it does not ac- 
quiesce in our conclusion that its nighttime operation should be direct ion- 
alized to afford KOB mutual Class I protection. Since the rule amendment 
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is phrased in permissive rather than mandatory terms, WABC's re- 
newal application is not technically in conflict with the amended rules. 
KSTP, Inc., the licensee of KOB, has filed an application for facilities 
on 770 ke at New York City, directionalized as set forth in our KOB 
decision, obviously in conflict with WABC's renewal application. 


USI SR ee 


—/In 1957, pursuant to an Order of the Commission following a man- 
date of the Court of Appeals for the District of Columbia, KOB's night- 
time operation was directionalized so as to substantially protect WABC 
from objectionable interference within that station's 0.5 mv/m 50% 
skywave contour, and it presently operates on that basis. However, KOB 
has continued to be licensed for operation on 1030 kc, presently holding 
a renewal of license until 1962 on that frequency, even though it does not 
operate thereon. 


11/ Under this mode of operation KOB can provide a nighttime primary 
service to 156,275 persons who lack any such service from other stations 
as compared to only 37,483 persons who would be so benefitted if KOB 
should operate as a Class II station protecting WABC. 
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84. ABC appealed our decision to the United States Court of Appeals 
for the District of Columbia, which in May 1960 affirmed the Commission. 
(American Broadcasting Company v. FCC, 280 F. 2d 631 20 R.R. 2001 .) 
However, the Court added: 

"At the same time, we do not think that the position of ABC as 

a network should be permanently prejudiced by forcing it to share 

a channel if other networks are given full use of clear channels. 

This inequity, if it exists or is permitted to exist, should be 

cognizable by the Commission in a proper proceeding brought 

before it by ABC, even though the assignment of KOB to 770 kc 

is permitted to continue. In other words, the Commission should 

seek to provide channel facilities to the ABC network on a basis 

which is fair and equitable in comparison with other networks. 

Whether this is to be done by permitting ABC to intervene in the 


clear channel proceedings now pending, or through some other 
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means, is not for us to say. It may be that ABC can raise its 


claims in this regard by filing competitive applications when present 

licensees on other frequencies seek renewal or by seeking 

modification of existing licenses held by others. Perhaps the 

Commission will afford, sua sponte, some other procedural 

remedy. Thus, we do not believe that ABC has been or should 

be precluded from a hearing on its claim that the public interest 

requires that the loss of service in the East, which Class I broad- 

casting from Albuquerque produces, be absorbed by some eastern 
broadcaster other than WABC. Any failure by the Commission to 
give due consideration to ABC's claim for treatment comparable 

to that accorded to other networks, when raised in an appropriate 

manner, may be brought to the courts for review." 

85. In view of the above language of the Court of ovens and the 
need for further hearings concerning some or all of the three pending 
applications mentioned above, it is not appropriate here to determine 
finally the exact form of operations which will be permitted on the channel 
770 kc. However, we have in our deliberations herein reviewed the 


disposition to be made of all of the clear channels, including that frequency, 
and certain conclusions as to the'"KOB problem" and 770 ke are required 
and appropriate at this point. These, which are discussed in more detail 
below, are as follows: | 

(a) For reasons stated at length in the KOB decision, and in line 
with our general conclusions reached herein concerning the need for 
using I-A channels to provide a first nighttime primary service in 
underserved areas, the public interest requires the establishment ofa 
major unlimited time facility in New Mexico. This is particularly true 
in the unique "KOB case", where the area once had Class I service and 
was deprived of it because of the reallocations required in 1941 in con- 
nection with the first NARBA. 
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(b) The frequency 1030 kc, being greatly inferior to 770 ke for 
such operation for reasons stated in the KOB decision, can no longer 
be regarded as involved in the "KOB problem", and is available for 
other use. Its utilization is discussed below. 

(c) The frequency 770 kc is the one most suitable and appropriate 
for such operation by KOB. We did not consider alternative frequencies 
other than 770 ke and 1030 ke in the KOB proceeding, and we should not 
and indeed cannot consider them further -- e. g., on the basis of an 
evidentiary record as requested by ABC -- either here or in whatever 
hearings may take place with respect to the 770 kc applications mentioned 
above. 

(a) Whatever may be the ulitmate decision as to operation by New 
York and Albuquerque stations on 770 kc, we conclude with respect to 
this channel, for the same reasons discussed above with respect to 
the I-A channels generally, that multiple breakdown thereof, with more 
than two stations operating at night, is not in the public interest at this 
time. Therefore pending applications for unlimited time operations by 
other stations on this frequency will be dismissed. 

86. The only one of these points requiring further discussion is 
the selection of 770 kc as the frequency for the New Mexico unlimited 
time assignment, without further consideration of other frequencies on 
the basis of an evidentiary hearing as requested by ABC. This channel 
was selected in the KOB case as one of two for consideration, because of 
the historical association of that frequency with the "KOB problem". 

Of the two channels so studied, 770 was selected as greatly preferable 
to 1030 kc. The Court of Appeals affirmed our actions in both respects. 
Upon further examination of all of the channels, we find 770 kc to be the 
appropriate one for use in New Mexico. It must be borne in mind that 
the overall allocation scheme adopted herein was carefully worked out, 
as it had to be, to take into account the numerous problems involved 

in making the new assignments on the I-A channels -- protection of 
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Canadian and Mexican stations, protection of our own co-channel and 


adjacent channel assignments, placing the new stations far enough from 
the co-channel Class I-A stations so that the former can render a 
reasonable amount of service, and avoidance wherever possible of 
having the new unlimited time stations in adjacent states on channels 
only 10 kc apart. The assignment of 770 kc for use in New Mexico 


meets these requirements, and permits the rendition of ; a large amount 
of much-needed service in that area. Our decision affirming that 
assignment is based upon what we deem best for the public with due 
regard for present and potential service in the standard broadcast 
medium. Whatever significance considerations relating | to "networking" 
and network competition may have in other contexts -- a matter we 

do not decide here -- we cannot conclude that the public interest would 
be served by attempting to redesign the entire nationwide allocation of 
frequencies adopted here solely in order to alleviate whatever adverse 
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situation may confront ABC in these respects. 12/ Consideration of this 
character, which are subject to frequent change, cannot be of great 
consequence in deciding wide-ranging, basic, and relatively permanent 
allocations questions such as those involved here. | 

87. For these reasons, ABC's request for evidentiary hearing on 
alternative frequencies for the New Mexico assignment} must be denied. 
Moreover, it would make a complete travesty of our efforts to resolve 
the many and fundamental clear channel allocation problems, involving 
hundreds of stations all over the country, if we were to: proceed to 
consider other alternative frequencies on the basis of an evidentiary 
record. As mentioned above, there is no one single obvious alternative. 
Even if limited to three as proposed by ABC, such an inquiry would 
obviously take a vast additional amount of time; and there is no reason 
why licensees of stations affected by inquiry into these, frequencies could 
not suggest still further alternatives which we would be compelled to 
consider. While 
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2, There is no one other frequency which could be considered as an 
obvious alternative to 770 ke for Class I use at Albuquerque, even aside 
from the other disposition of the various I-A channels made herein, Of 
the three proposed by ABC — 660, 680, and 1180 ke — 880 and 1180 kc 
would not provide as much needed primary service in the Southwest as 
does 770 kc. As to 660 kc, while this frequency might afford somewhat 
more of such service in the Southwest, this channel has long been used 
by Station KFAR, Fairbanks, Alaska, in addition to the Class I-A station 
at New York City. Such use we have concluded herein to be consistent 
with our allocation'plan. Additional use at Albuquerque would raise 
slightly the nighttime limit to KFAR in Alaska, and thus prevent that 
station to some extent from rendering widespread and needed service. 
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such a proceeding, doubtless of several years’ duration, would be going 
on, not only would resolution of the "KOB problem" be delayed, but we 
could not proceed finally with any substantial reallocation of clear chan- 
nels anywhere, because we would not know what frequency would finally 
be selected for this important use. A blanket "freeze" on a substantial 
portion of the broadcast spectrum, affecting many applications, would 
have to be maintained for the same indefinitely long period. 

89. Whatever disposition is finally made as to operation on 770 ke, 
the use of this frequency will harmonize with uses herein made of Class 
I-A channels for the provision of much needed nighttime primary serv- 
ice in areas otherwise lacking it. The Class I-A channels formerly 
reserved for the exclusive nighttime use of a single station, on which we 
now permit two unlimited time stations, include all those occupied by 
network owned Stations. 

90. In view of the foregoing considerations, we here affirm our 
KOB decision insofar as it determined that a major unlimited time fac- 
ility should be assigned to New Mexico on 770 ke and amended rules to 
permit the assignment of two Class I stations on that frequency. 

KOA 

91. Metropolitan Television Company, licensee of KOA, Denver, 
Colorado, admits that since the I-A channels, rather than the I-B 
channels, form the basis for our overall allocation plan, KOA is not 
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directly affected. However, it urges that KOA be restored to Class I-A 
facilities. It does not suggest what to do with the 10 full-time stations 
now sharing its frequency. The KOA request goes beyond anything 
adopted herein and must be denied. 
1030 ke 

92. Since 1030 kc is no longer involved in the "KOB problem", 
we proposed in our Third Notice to permit a Class II unlimited time 


assignment on that frequency in Montana or Wyoming. 13/ | That Notice 


also contemplated the use of 650 ke in Montana and 1180 Ke in Wyoming. 
We have seen that 650 ke is not one of the frequencies on which dupli- 
cation will now be permitted. As to 1030 ke and 1180 ke, further exam- 
ination has revealed that by utilizing 1030 ke in Wyoming and 1180 ke 

in Montana greater protection can be afforded 


i 15, In view of KOB's operation on 770 Kc, the fact that KOB has a 
license on 1030 ke is not an impediment to assignment © of a new 1030 
ke station elsewhere. 
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to the I-A operation at Salt Lake City which provides the only I-A service 
to vast regions of Idaho, Utah, Wyoming, Nevada, Arizona, New Mexico 
and Colorado. The change involves only the Montana and Wyoming assign- 
ments and each of these states still receives one Class - A assignment. 
No proposals were received pursuant to the Third Notice with respect to 
either of these frequencies. Moreover, assignment of 1030 to any portion 
of Wyoming and 1180 to any portion of Wyoming and 1180 to any portion 
of Montana is not precluded by the location of the I-A stations on those 
channels. : 

93. Such use of 1030 kc is, of course, similar to that now adopted 
for those I-A channels on which duplication will be permitted. 1030 
ke is now a I-B channel under our rules, though assigned to the United 
States for priority of use as a I- A channel under the 1950 North American 
Regional Broadcasting Agreement, and the 1957 Agreement between the 
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United States of America and the United Mexican States Concerning 
Radio Broadcasting in the Standard Broadcast Band. The question is 
whether this frequency should be reclassified as a I-A channel in our 


rules. In the pending file (because of the "freeze"’) 14/ are some six 


applications for use of this frequency on an unlimited time Class I 
basis in the continental United States, none of which is for Wyoming. 
If 1030 kc becomes a I-A channel these applications, of course, cannot 
be granted under the rules we adopt herein as to the use of these channels. 
94. We conclude that 1030 kc should be utilized by a Class I-A 
station in Wyoming and that it should be reclassified as a I-A channel. 
The reason why it was made a I-B channel in 1941 -- to afford an assign- 
ment for KOB in New Mexico -- no longer exists, and therefore it is 
appropriate to give this frequency the status accorded it under international 
agreements. It must be borne in mind that a I-A channel -- on which the 
United States or any other country having I-A priority is afforded pro- 
tection to its borders rather than merely with respect to particular 
existing operations -- ig a national asset. We should not suffer a loss 
by default of such an asset to which we are entitled under international 
agreements. These considerations outweigh the restriction on unlimited 
time assignments which is entailed if 1030 kc is made a I-A channel. 
Moreover, the Class I-A assignment which is provided on that frequency 
is an integral part of the plan which we have adopted for achievement 
of the primary objective of improving service to white areas. We could 
not consider in any event the making of other unlimited time ass ignments 
which would impair the value of this new Class I-A allocation. The re- 
classification of 1030 kc is consistent with our decision mentioned above 
not to permit, for the present, use of the channels duplicated in this 
proceeding by more than one unlimited time Class II-A station. Accord- 
ingly, Section 3.25 of our rules is amended herein to make 1030 kc a 
I-A channel, and the pending applications for unlimited time operation 
thereon within the continental United States will be dismissed. 


14, / Section 1.351 of our rules, the "freeze" rule, provided that, pending 


the decision in Docket No. 6741, action would be withheld on applications 
for facilities on the I-A channels and on 1030 ke and 14 other I-B channels. 
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Denial of Educational Reservations 

95. Comments pursuant to the Third Notice were filed by about 
30 educational groups which requested that some or all of the proposed 
new Class II stations be reserved for educational use. Of this group, 
nine gave some indication that the commenting party itself is interested 
in obtaining the use of a clear channel frequency. One such party stated 
it has the necessary funds available to it. 

96. The Commission has never reserved frequencies for educational 
use in the standard broadcast band. When television came to the fore as 
a new medium, we recognized the high costs of establishing a television 
station and the necessity, if educators were to be given sufficient oppor- 
tunity to utilize the medium, that some channels be reserved for non- 
commercial use in the establishment of the Table of Assignments to give 
the educational community time to evaluate the uses of the medium, 
and to raise the huge sums required for the construction and operation 
of stations. This decision was necessitated in part by the limited number 
of channels available. | 

97. In AM radio, however, the situation has been | ‘somewhat differ- 
ent. Construction costs are substantially less than they are for television 
stations. Radio as a medium has existed for many years and it is not 
necessary that educators be given time, aS was required in the new 
medium of television, to study possible uses and the impact of the medium. 
We see no need in the public interest for the reservation requested. 


| 
Our objective of securing nighttime primary service to areas which 


presently lack such service has been made clear. Detailed requirements 
that successful applicants for such stations must meet are enumerated 
herein. Moreover, as we noted in our Sixth Report and Order setting 

up the Table of Television Assignments, the potential of television for 
education is much greater and more readily apparent than that of aural 
broadcasting and that the interest of the educational community in the 
field is much greater than it was in aural broadcasting. Nothing we are 
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adopting herein forecloses additional educational AM radio. Educational 
applications for the Class II-A stations hereby made available will be 
accepted on the same basis as are commercial applications. Those 
mutually exclusive applications complying with our Rules will be given 
comparative consideration. 
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The I-B Channels 

98. In our consideration of the clear channel proceeding in recent 
years, we have not contemplated breakdown of the I-B channels any 
further than at present. Because of the relatively complicated conditions 
and requirements which already obtain on these channels and which would 
have to be taken into account in any new allocation plan -- requirements 
of protecting usually two co-channel United States I-B stations and a 
number of co-channel unlimited time United States Class II stations, 
foreign protection requirements, the fact that the United States receives 
protection on these channels only with respect to existing operations 
and not to the borders of the country, and similar factors -- the Class 


I-B channels do not lend themselves to use in an overall allocation plan, 


and we must look primarily to the I-A channels for an allocation pattern 
designed to improve overall radio service. 

99. Accordingly, we adopt herein no change in the established 
principles and standards governing the assignment of stations to Class 
I-B channels. Further, consistently with the changed mode of protecting 
future uses of Class I-A channels, we remove the blanket freeze hither- 
to applicable to 15 Class I-B channels and retain only the restrictions 
already discussed, which are adapted to and necessitated by our decisions 
concerning the utilization of the Class I-A channels. 

Concluding Observations 

100. This proceeding, which was initiated in 1945 on eleven issues 
of wide scope, and pursued further under subsequent Notices issued in 
1958 and 1959, has embraced an encyclopedic variety of approaches 
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and proposals going to the basic question of how best to utilize almost 
half the spectrum space devoted to standard broadcasting. While the 
sheer volume of the record and the fact that it has spanned a period of 
consequential change in standard broadcasting have added difficulty to 
the task of deciding upon the most desirable course, the Commission 
has been vastly assisted by numerous helpful contributions made in 
submissions on the record through testimony, exhibits, briets, oral 
arguments, comments and other pleadings. | 

101. In the hard fought, head-on conflict between the two basic 
approaches of extending the reach of major stations on clear channels 
or increasing the numbers of stations permitted on these channels, much 
valuable data and analysis have been placed before us by the proponents 
of both approaches. Recognition is due to the fact that some merit attaches 
to very many of the proposals which have been urged upon us, including 
some of those which we herein reject. Our essential task in this pro- 
ceeding has been to select among the myriad solutions offered those 
which, on net balance, taking into account the many pertinent considerations, 
would best serve the public interest. The opposed factors bearing upon 
our judgments in some instances are closely balanced. While recognizing 


that much can be said for numerous alternative approaches, we now con- 
clude that the course laid out herein, both as reflected in the rule changes 
now adopted and in the preservation for the time being of the status quo 
on 12 Class I-A clear channels, represents the best solution available at 
this time. | 
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102. Authority for adoption of the rule amendments herein is 
contained in Sections 4(i) and (j), 303(a), (b), (c), (d), (£), ©) (h), and 
(r), and 307(b) of the Communications Act of 1934, as amended. 

103. In view of the foregoing, IT IS ORDERED That, effective 
October 30, 1961, the Commission's Rules ARE AMENDED as set forth 
in the Appendix hereto; and | 
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104. IT IS FURTHER ORDERED, That all pleadings, petitions, 
comments and reply comments, requesting other changes in our rules 
relating to clear channels; requesting that no changes be made; requesting 
further hearing, oral argument, or evidentiary hearing; or requesting 
other relief not adopted herein ARE DENIED; and 

105. IT IS FURTHER ORDERED, That this proceeding, Docket 
No. 6741, IS TERMINATED. 

FEDERAL COMMUNICATIONS COMMISSION* 


Ben F. Waple 
Acting Secretary 


Adopted: September 13, 1961 
Released: September 14, 1961 
* See attached Dissenting Statement of Commissioner Lee: 


See attached Statement of Commissioner Cross Concurring in Part 
and Dissenting in Part 


NOTE: Amendment of Part 1 herein will be covered by Transmittal 
Sheet I-13; amendment of Part 3 will be included in a revised 
edition of Volume III being prepared. 
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APPENDIX 
PART I 
1. Section 1.351 is amended to read as follows: 
$ 1.351 Applications for frequencies adjacent to Class I-A 


channels. 

Notwithstanding the provisions of any other rules of the 
Commission, all applications (regardless of when they were or 
may be filed) for frequencies located within 30 kc of a Class I-A 
channel listed in 8 3.25(a) of this chapter will be subject to the 
provisions of this section. The provisions of paragraph (a) of 
this section apply to the frequencies listed therein, which are 
within 30 kc of a Class I-A channel on which an unlimited time 
Class II assignment is specifically provided for in § 3.22 or 3.25 
(a) of this chapter. The provisions of paragraphs (b) and (c) of 
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this section apply to the frequencies listed in paragraph (b), 
which are within 30 kc of the remaining Class I-A channels. 
Where a frequency is listed both in paragraphs (a) and (b), ap- 
plications for facilities on such frequency are subject to the pro- 
visions and restrictions contained in both of said paragraphs. 
(a) (1) The provisions of this paragraph apply to the following 
frequencies: | 
680, 690, 710, 730, 740, 790, 800, 810, 850, 860, 900, 910, 
920, 990, 1000, 1010, 1050, 1060, 1070, 1080, 1090, 1110, 
1130, 1140, 1150, 1170, 1190, 1220, 1230, 1240 ke. 
(2) Where it appears that the facilities requested in any 


application for one of the designated frequencies (other than an 
application by an existing Class IV station to increase daytime 
power on 1230 or 1240 kc) involves undue risk of objectionable 
interference to, prohibitive interference from, or prohibited over- 
lap with, a possible new Class II-A assignment specified in § 3.22 
of this chapter or a new unlimited time Class Il assignment at 
Anchorage, Alaska, or San Diego, California, specified in 8 3.25 
(a) of this chapter, such application will not be granted until the 
location and operating facilities of such new Class I station are 
established. Assignments of such new Class Il stations will be 


made without regard to the pendency of applications on adjacent 


frequencies. Any hearing which may be held on such an application 
for an adjacent frequency will not be comparative with respect to 
the Class II facility, and any issues pertaining to the mutual impact 

of the Class II and adjacent channel operations concerned will be 
confined to the question of whether, with a Class n station operating 
as proposed, the public interest would be served by a grant of the 
adjacent channel application. 

(b) (1) Until Sept. 1, 1964, or such earlier date as may be 

announced, the provisions of this paragraph and of paragraph (c) 
of this section will apply to all applications for the following fre- 
quencies: | 
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610, 620, 630, 680, 690, 710, 730, 790, 800, 810, 850, 
860, 900, 1010, 1050, 1060, 1070, 1130, 1140, 1150, 1170, 
1190 and 1220 kc. 
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(2) Applications for new stations on, or for change of existing 
stations to, one of the designated frequencies will not be granted, 
and, except as provided in paragraph (c) of this section, will be 
placed in the pending file without further processing or consideration. 
Where before October 30, 1961, such applications had attained 
protected status under 8 1.354 or by designation for hearing, they 
will retain such status to the extent so established. Additionally, 
such applications will be protected, as provided elsewhere in the 
rules, through designation for hearing. They will not be otherwise 
protected. 

(3) Applications for increase in power or operation during 
nighttime hours not previously authorized will be processed in 
normal course, but will be considered in the light of the effect 
that grant thereof might have upon possible future uses of the Class 
I-A channel or channels located within 30 kc of the frequency in- 
volved (e.g.; authorization of power greater than 50 kw for Class 


I-A stations, or additional unlimited time co-channel assignments). 


Such applications will not be granted if it appears that they risk 
prejudice to such possible future uses of the Class I-A channels 
concerned, because of interference caused or received, or pro- 
hibited overlap. In these situations the application involved, if 
otherwise ready for grant (after hearing or otherwise) will be 
placed in the pending file. Where it appears that because of these 
considerations an application cannot be granted in due course, 

the applicant will be so notified and, notwithstanding the provisions 
of § 1.311 and 1.354, will be permitted to amend his application 
within 45 days of such notice, without change in position in hearing 
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or on the processing line, in order to remove the circumstances 
which stand in the way of a grant. Applications will acquire and 
retain protected status as they would in normal course. 
(4) Applications for other changes in facilities on the designa- 
ted frequencies will be processed and acted upon in normal course. 


(5) Action will not be withheld under this paragraph on appli- 


cations for facilities in Alaska, Hawaii, Puerto Bac or the 


Virgin Islands. 

(c) (1) After October 30, 1961, hearings will not be designated 
on applications falling under paragraph (b) (2) unless they conflict 
with applications not falling under paragraph (b) (2). 

(2) If the decision in a hearing looks toward grant of an ap- 
plication which, under paragraph (b) (2) or (b) (3), cannot be made 
immediately, such application and all applications conflicting 
with it will be placed in the pending file, and will retain protected 


status. 
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2. In § 1.354, paragraphs (a) and (c) are amended, paragraphs (a) 
through (j), inclusive, are redesignated paragraphs ) through (1), 
inclusive, and new paragraphs (d) and (3) are added, a: as follows: 
$ 1.354 Processing of standard broadcast applications. 

(a) Applications for standard broadcast facilities are divided into 
three groups. | 
(1) In the first group are applications for new stations (except 
applications for new Class I-A stations) or for major changes in the 
facilities of authorized stations, i.e., any change in frequency, power, 
hours of operation, or station location: Provided, however, That the 

Commission may, within 15 days after the tender for filing of any 
application for other modification of facilities, advise the applicant 
that such application is considered to be one for a major change and 
therefore is subject to the provisions of $ 1.359. 
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(2) The second group consists of applications for licenses and 
all other changes in the facilities of authorized stations. 

(3) The third group consists of applications for new Class I-A 
stations. 

* * * * * 

(c) Applications for new stations (except new Class I-A stations) 
or for major changes in the facilities of authorized stations are pro- 
cessed as nearly as possible in the order in which they are filed. 
Such applications will be placed in the processing line in numerical 
sequence, and are drawn by the staff for study, the lowest file number 
first. Thus, the file number determines the order in which the staff's 
work is begun on a particular application. There are two exceptions 
thereto: The Broadcast Bureau is authorized to (1) group together 
for processing applications which involve interference conflicts 
where it appears that the applications must be designated for hearing 
in a consolidated proceeding; and (2) to group together for processing 
and simultaneous consideration, without designation for hearing, 
all applications filed by existing Class IV stations requesting an 
increase in daytime power which involve interlinking interference 
problems only, regardless of their respective dates of filing. In 
order that those applications which are entitled to be grouped for 
processing may be fixed prior to the time processing of the earliest 
filed application is begun, the Commission will periodically publish 
in the Federal Register a Public Notice listing applications which 
are near the top of the processing line and announcing a date (not 
less than 30 days after publication) on which the listed applications 
will be considered available and ready for processing and by which 


all applications excepting those specified in exception (2) in this 


paragraph must be filed if they are to be grouped with any of the 
listed applications. 
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(a) Applications for new Class II-A stations are placed at the 
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head of the processing line and processed as quickly as possible. 
Action on such applications may be at any time: (1) more than 30 
days after public notice is given of acceptance of the application for 


filing, or (2) after January 30, 1962, whichever is later, 

(e) The processing and consideration of applications for new 
stations or major changes on those frequencies specified in 6 1.351 
are subject to certain restrictions, as set forth therein. 

PART 3 | 


Section 3.21 is amended to read as follows: | 
$ 3.21 Classes of standard broadcast channels and stations. 
(a) Clear channel. A clear channel is one on which the dominant 


station or stations render service over wide areas, and which are 
cleared of objectionable interference within their primary service 
areas and over all or a substantial portion of their secondary service 
areas. Stations operating on these channels are classified as follows: 

(1) Class I station. A Class I station is a dominant station operating 
on a clear channel and designed to render primary and secondary 
service over an extended area and at relatively long distances. Its 
primary service area is free from objectionable interference from 
other stations on the same and adjacent channels, and its secondary 
service area free from interference except from stations on adjacent 
channels, and from stations on the same channel in accordance with 
the channel designation in 8 8 3.25 or 3 182. The operating power 
shall not be less than 10 kilowatts nor more than 50 kilowatts. (Also 
see § 3.25(a) for further power limitation.) : 

(2) Class II station. A Class II station is a secondary station which 
operates on a clear channel (see 8 3.25) and is designed to render 
service over a primary service area which is limited by and subject 

o such interference as may be received from Class I stations. 
Whenever necessary a Class II station shall use a directional antenna 
or other means to avoid interference with Class I stations and with 
other Class II stations, in accordance with 8 3.182 (and 8 3.22 in 
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the case of Class I-A stations). Class II stations are divided into 
three groups: 

(i) Class I-A station. A Class II-A station is an unlimited time 
Class II station operating on one of the clear channels listed in # 3.22 
and assigned to'a community within a state specified in the Table 
contained in that section. A Class II-A station shall operate with 
power of not less than 10 kilowatts nighttime nor more than 50 kilo- 


watts at any time. 
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(ii) Class II-B station. A Class II-B station is an unlimited time 
Class II station other than those included in Class I-A. A Class II-B 
shall operate with power not less than 0.25 kilowatts nor more than 
50 kilowatts. 

Note: The Class II station operating unlimited time on 760 ke at 
San Diego, California, shall be limited to a power of 5 kw 
and the Class II station operating unlimited time on 750 ke 
at Anchorage, Alaska shall be limited to a power of 10 kw. 
Both stations shall protect the I-A station on the same frequency 
to its 0.5 mv/m 50% skywave contour. 

(iii) Class II-D station. A Class II-D station is a Class If station 
operating daytime or limited time. A Class II-D station shall operate 
with power not less than 0.25 kilowatts nor more than 50 kilowatts. 

(b) Regional channel. A regional channel is one on which several 
stations may operate with powers not in excess of 5 kilowatts. The 
primary service area of a station operating on any such channel may 
be limited to a given field intensity contour as a consequence of 
interference. 

(1) Class II station. A Class III station is a station which operates 
on a regional channel and is designed to render service primarily to 
a principal center of population and the rural area contiguous thereto. 
Class III stations are subdivided into two classes. 
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(i) Class III-A station. A Class III-A station is a ciass Il station 
which operates with power not less than 1 kilowatt nor ‘more than 5 
kilowatts and the service area of which is subject to interference 
in accordance with § 3.182. | 

(ii) Class II-B station. A Class III-B station is a Class mm 
station which operates with power not less than 0.5 kilowatt, nor 
more than 1 kilowatt night and 5 kilowatts daytime, and the service 
area of which is subject to interference in accordance with 8 3.182. 

(c) Local channel. A local channel is one on which several stations 
operate with powers no greater than provided in this paragraph. The 
primary service area of a station operating on any such channel may 
be limited to a given field intensity contour as a consequence of inter- 
ference. Such stations operate with power no greater than 250 watts 
nighttime, and power daytime no greater than: | 

(1) 250 watts if the station is located 100 kilometers (62 miles) 
or closer to the Mexican border, or in the area of the'state of Florida 


south of 28 degrees north latitude and between 80 and 82 degrees 


west longitude; or 
(2) 1 kilowatt if the station is located elsewhere. 
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(3) Class IV station. A Class IV station is a station operating on 

a local channel and designed to render service primarily to a city or 
town and the surburban and rural areas contiguous thereto. The power 
of a station of this class shall not be less than 0.1 kilowatt, and not 
more than 0.25 kilowatt nighttime and 1 kilowatt daytime, and its 
service area is subject to interference in accordance with $ 3.182. 
Note 1: Under NARBA, the power ceiling for Class IV station is 

250 watts daytime as well as nighttime. The US-Mexican 

Agreement permits such stations to operate with up tol 

kilowatt power daytime if they are located further than 

100 kilometers (62 miles) from the Mexican border. Pursuant 
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to the US-Mexican Agreement and informal coordination with 
the other NARBA signatories, the Commission will consider 
applications for Class IV stations on local channels with day- 
time powers more than 250 watts, up to 1 kilowatt, if such 
station is to be located outside of the areas specified in para- 
graph (c) (1) of this section, and if no objectionable inter- 
ference would be caused (under the standards set forth in the 
pertinent international agreement) to a duly notified station 
in Mexico, Haiti, or any foreign country signatory to NARBA. 
All authorizations of new or changed Class I-B, Class II-B, 
Class II-D, Class III or Class IV facilities after October 30, 
1961, are subject to whatever interference may be received 


from, or whatever overlap of 2.0 mv/m and 25 mv/m ground- 


wave contours or overlap of 25 mv/m groundwave contours 
may be involved with, previously or subsequently authorized 
Class I-A facilities. 


4. Section 3.22 is amended to read as follows: 
§ 3.22 Assignment of Class I-A stations 
(a) Table of assignments 
One Class I-A station may be assigned on each channel listed in 


in the following table within the designated state or states: 


Channel 
(kc) 


670 
720 
780 
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State(s) in which Class I-A 
Existing Class I Station Assignment may be Applied for 


WMAQ Chicago Idaho 
WGN Chicago Nevada or Idaho 
WBBM Chicago Nevada 
New York North Dakota 
South Dakota or 
Nebraska 
Utah 
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KDKA Pittsburgh New Mexico 
WBZ Boston Wyoming 
KYW Cleveland Colorado 
KMOX St. Louis California or Oregon 
WHAM Rochester Montana | 
WCAU Philadelphia Kansas, Nebraska or 
Oklahoma | 
(b) Minimum service to "white'' areas. | 
No Class II-A station shall be assigned unless at least 25% of 
its nighttime interference-free service area or at least 25% of the 
population residing therein receives no other interferpace-tree night- 


time primary service. 
(c) Power. Class II-A stations shall operate with: not less than 10 


kw power nighttime. 
(a) Protection. (1) Protection by Class II-A stations to other 
stations. The co-channel Class I- A station shall be protected by the 


Class II-A station to its 0.1 mv/mcontour daytime and its 0.5 mv/m 
50% skywave contour nighttime. All other stations of any class 
authorized on or before Oct. 30, 1961, shall normally receive pro- 
tection from objectionable interference from Class II- A stations 
as provided in § 3.182. | 
(2) Protection to Class Il- A stations. A Class I-A station shall 
normally receive daytime protection to its 0.5 mv/ m _groundwave 
contour and nighttime protection to the contour to which it is limited 
by the co-channel Class I- A station. | 
(e) Applications not complying with this section. Applications for 
Class II-A stations which do not meet the requirements of paragraphs 
(b) and (c) of this section will be returned without further consideration. 
[4134] | 
5. In § 3.24, paragraph (b) is amended; present paragraph (i) is redesig- 
nated paragraph (j); and new paragraph (i) is added; as follows: 
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$ 3.24 Broadcast facilities; showing required. 
* * . * * * 

(b) That objectionable interference will not be caused to existing 
stations or that if interference will be caused, the need for the pro- 
posed service outweighs the need for the service which will be lost 
by reason of such interference. (For special provisions concerning 
interference from Class II-A stations to stations of other classes 
authorized after October 30, 1961, see Note 2 to § 3.21 and 8 3.22(d). 
That the proposed station will not suffer interference to such an extent 
that its service would be reduced to an unsatisfactory degree. (For 
determining objectionable interference, see § § 3.182 and 3.186.) 


* * * * * 


(i) That, in the case of an application for a Class II-A station (see 


§ 3.22), 25% or more of the area or population within the nighttime 


interference-free service contour of the proposed station receives 
no nighttime interference-free primary service from another station. 
. In 8 3.25, paragraphs (a) and (b) are amended to read as follows: 
§ 3.25 Clear channels; Classes I and II stations. 
Ei * * * * 
(a) On each of the following channels, one Class I station will 
be assigned, operating with power of 50 kw: 640, 650, 660, 670, 700, 
720, 750, 760, 780, 820, 830, 840, 870, 880, 890, 1020, 1030, 1040, 1100, 
1120, 1160, 1180, 1200 and 1210 kc. In addition, on-the channels 
listed in this paragraph, Class II stations may be assigned as follows: 


[4135] 

(1) On 670, 720, 780, 880, 890, 1020, 1030, 1100, 1120, 1180 and 
1210 kc, one Class II-A unlimited time station, assigned and located 
pursuant to the provisions of 8 3.22. 

(2) On the channel 750 kc, an unlimited time Class II station located 
at Anchorage, Alaska. 

(3) On the channel 760 kc, an unlimited time Class II station 
located at San Diego, California. 


[4135] 


391 


| 

(4) On any of the channels listed in this paragraph (to the extent 
consistent with the assignments provided in subparagraphs (1), 

(2), and (3) of this paragraph), unlimited time Class II stations located 
in Alaska, Hawaii, Virgin Islands, or Puerto Rico, which will not 
deliver more than 5 microvolts per meter groundwave ‘day or night 
or 25 microvolts per meter 10 percent time skywave at night at any 
point within the continental limits of the United States excluding 
Alaska. | 

(5) On any of the channels listed in this paragraph | (to the extent 
consistent with the Class I, Class I-A, and Anchorage and San Diego 
Class II assignments provided in this paragraph, and, in the case of 
limited time stations, subject to the restrictions contained in 8 3.38), 
limited time and daytime only stations, as follows: : 

(i) In Alaska, Hawaii, Puerto Rico and Virgin Islands. 

(ii) Witiiin the continental United States excluding Alaska, where 
the station would operate with facilities authorized as of October 30, 
1961. | 
Note 1: In view of special circumstances arising from the provision 

of pre-sunrise broadcast service on 640 kc at Ames, Iowa, 
applications will Ye accepted for broadcast operations on 640 
ke between 6:00 a.m. central standard time and local sunrise 
at Ames, Iowa, with not to exceed 1 kw power: Provided, That 
such applications will be acted upon only after and in light of 
the decision reached in Docket No. 11290. 

In view of special circumstances arising from the provision 

of a service during some nighttime hours by a Class II station 
operating on 830 kc at New York, N. Y., (i.e. from 6: 00 a.m. 
to local sunrise and from sunset at Minneapolis to j0: 00 p.m. 
E.S.T.) applications will be accepted for such peceation: 
Provided, That they will be acted upon only after and in 

light of the decision reached in Docket No. 11227. 
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Note 3: On the frequency 770 kc, two Class I stations may be assigned. 
Note 4: See NARBA concerning priority for Canadian Class I-B and 
Cuban Class I-C assignments on 640 kc. 


[4136] 
Note 5: See NARBA concerning Cuban Class II-E assignment on 
660, 670, 760, 780, 830, 1020, 1030, and 1120 kc. 
Note 6: See US-Mexican Agreement concerning Mexican use of 660, 
760, and 830 kc. 
(b) To each of the following channels there may be assigned Class 
Il and Class II stations: 680, 710, 810, 850, 940, 1000, 1060, 1070, 
1080, 1090, 1110, 1130, 1140, 1170, 1190, 1500, 1510, 1520, 1530, 
1540, 1550, and 1560 kilocycles. 
Note 1: See NARBA and the US-Mexican Agreement concerning a 
Cuban Class II-E assignment on, and Mexican use of, 1030 ke. 
Note 2: Class I and Class II stations on 1540 ke shall deliver not 
over 5 microvolts per meter groundwave or 25 microvolts per meter 
10 percent time skywave at any point of land in the Bahama Islands, 
and such stations operating nighttime (i. e., sunset to sunrise at 
the location of the Class II station) shall be located not less than 650 
miles from the nearest point of land in the Bahama Islands. 
7. Section 3.28(a) is amended to read as follows: 
§ 3.28 Assignment of stations to channels. 
(a) The individual assignments of stations to channels which 
may cause interference to other United States stations only, shall be 
made in accordance with the provisions of this part for the respective 
classes of stations involved. (For determining objectionable inter- 
ference, see 88 3.22, 3.182, and 3.186.) 
8. In $ 3.182, the introductory text and subparagraphs (1) (i) and (2) 
of paragraph (a) are amended; paragraph (c) is added; and paragraphs 
(s) (t) and (v) are amended, as follows: 


§ 3.182 Engineering standards of allocation. 
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(a) Sections 3.21 to 3. 24, inclusive, govern allocation of facilities 
in the standard broadcast band of 535 to 1605 kc. 8 3 24 establishes 
three classes of channels in this band, namely, clear channels for 
the use of high-powered stations, regional channels for the use of 
medium-powered stations, and local channels for the use of low- 
powered stations. The classes and power of standard broadcast 
stations which will be assigned to the various channels are set forth 
in § 3.21. The classification of the standard broadcast stations are 
as follows: | 

(1) * * * 


[4137] 
(i) The Class I stations in Group I-A are those asbigned to the 


channels allocated by § 3.25(a), on which, except to the extent pro- 

vided by that section and by § 3.22, duplicate nighttime operation is 

not permitted. The power of these stations shall not be less than 50 

kilowatts. The Class I stations in this group are afforded protection 

as follows: 

Daytime: to the 0.1 mv/m groundwave contour from stations on the 
same channel, and to the 0.5 mv/m groundwave contour 
from stations on adjacent channels. | 

Nighttime:to the 0.5 mv/m, 50skywave contour from stations on the 
same channel, and to the 0.5 mv/m groundwave contour 
from stations on adjacent channels. | 

* * * * | * 

(2) Class II stations are secondary stations which operate on 
clear channels with powers not less than 0. 25 kw nor more than 50 
kw, except that Class II- A stations shall not operate) ‘nighttime 
with less than 10 kw. Class II stations are required to use a direct- 

ional antenna or other means to avoid causing interference within 
the normally protected service areas of Class I stations or other Class 
II stations (for special rules and standards cece Class II-A 
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stations, see 8 3.22). These stations normally render primary 
service only, the area of which depends on the geographical location, 
power, and frequency. This may be relatively large but is limited 
by and subject to such interference as may be received from Class I 
stations. However, it is recommended that Class II stations be so 
located that the interference received from other stations will not 
limit the service area to greater than the 2.5 mv/m groundwave 
contour nighttime and 0.5 mv/m groundwave contour daytime, which 
are the values for the mutual protection of this class of stations 


with other stations of the same class (except that Class II-A stations are 


normally protected to their 0.5 mv/m groundwave contour daytime, and 


nighttime to the limit imposed by the co-channel Class I-A station). 
* * * * * 


| 4138] 

(s) The existence or absence of opjectionable groundwave inter- 
ference from stations on the same or adjacent channels shall be deter- 
mined by actual measurements made according to the method here- 
inafter described, or, in the absence of such measurements, by 
reference to the propagation curves of $ 3.184. The existence or 
absence of objectionable interference due to skywave propagation shall 
be determined by reference to the appropriate propagation curves 
in Figure 1 or Figure la or Figure 2 of 8 3.190. 

(t) In computing the fifty (50) percent and the ten (10)percent 
skywave field intensity values of a station operating on a clear channel 
specified in 8 3.25 (a), use shall be made of the appropriate curve 
set forth in Figure la of 8 3.190, "Skywave Signals for 10% and 50% 
of the Time." In computing the fifty (50) percent and ten (10) percent 
skywave field intensity values of a station operating on a clear channel 
specified in § 3.25 (b), use shall be made of the appropriate curve 
set forth in Figure 1 of 8 3.190, entitled "Average Skywave Field 
Intensity (corresponding to the second hour after sunset at the re- 
cording station). In computing the ten (10) percent skywave field 


[4138] 


395 


intensity values of a regional channel station, use shall be made of 
the appropriate curve in Figure 2 of 8 3.190, entitled "10 percent 
Skywave Signal Range." The curves in Figure 1 of § 3,190 are drawn 
for a radiated field of 100 mv/m at one mile in the horizontal plane 
from a 0.311 wavelength antenna. The curves in Figure la and Figure 
2 of § 3.190 are drawn for a radiated field of 100 mv/n m at one mile 
at the vertical angle pertinent to transmission by one reflection. In 
computations based on Figure 1, the pertinent vertical angle shall 
be determined by use of Figure 6 of § 3.190. In computations based 
on Figures la or 2 of 8 3.190, the pertinent vertical angle shall be 
deter mined by use of Figure 6a of 8 3.190. | 
* * * * td 

(v) Protected service contours and permissible interference signals 
for broadcast stations are as follows (for Class I and Class I-A 
stations, see § 3.182 (a)): 


‘gUO}IEIS 1OY}O [[B WoT UOT}O9}0Id 0} yoodsea YT PlepuLys pays}[qEjse oy} oq 
d-I Sse[O Aq pow] ore suoT}E}s I] SEBO 94} J] “SeNnTeA osay} pe 


al} JBY} po}eoO] OS oq suUOT}¥}S I] Ss 


BIO yey} popuout 


UlODaI ST 7 


[184s sonyea yons uy) ‘senjVA IeYys{Yy 0} suoT}E}s 
0X9 JOU []}M SUOT}L}S {-[ SSB[QWIOI] poAyooe. 9dUeINJ10}UT 
‘JOAOMOY] ‘ONTVA TSYSTY JO AMojUOD AjJsusjzUT Poy B 0} 9dU 


-19J19jUyT asneo ABU SUOT}E}S YOTYA ‘q-] SSBIO Jdooxe suO]}E}S [1B WOIZ GOUdTOJTOzUT OF qoodsar y}IM O18 sonjVA esoyL /S 
‘QUI]] oY} JO OIOUI IO JUadIEd OT 10} AyISuozUT Plely oABMAYS ft 


eABMpUNOID /E€ 
‘uoy}008 sty Jo (Mm) ydeaSered oes ‘jouuvyo queoUlpe 10g /Z 


*sU0]}¥}S 19YIO [1 
WOIJ GdUATETIOZUT 0} JOOdsoI YITM UOT}E}S YONS 10J plepuLys pays}{quyse oy} oq [[eYs 1nojUOD Sty} ‘gs¥lo S}] 10y pojoojo1d 
Ajpeutrou yey} URY} eNTVA LOYySTY JO MOJUOD ¥ O} SUOT}HIS TOI}O WoOIZ 9dUaTOJIOVUT fq poyyutry Apeesye st uoyyeys @ ueyM /T 


/gbeqtiosead JON | °° UL/AN GZ 


teeeeeees UE7AN 00g | “7 W/AN GZ 


seeeeeees UEZAN GZT 


UL/AN SZT 
beneeesesere w/An GZ 


** WI/AN GZ 
** WI/AN GZ 
** W/AN GZ 


teeeseereees UT7ZAN gg | 117* W/AN G 


/gPeditosead JON 
nese 7gur/an 000% 


sess UL/AN 0092 
"7g /Eu/An 00Sz 
velo pean 008 


/€™/4N 008 OV 


(eaemAys 


sees wi/An 00s 
w/an 00S 


“5) UL/AN 00S 
“= WIZAN 00S 
“+ ULZAN 00S 


%0S) W/AN 00S OS|""’ W/AN 00S OV 


“et 7gul/An 00S OV 


sees ua7an g| G0 


—& 
ig 


—]euuByo oules UO [BUdTS 
/ egut10j107Uy e1qIssTulIeg 


yp loaemsys 
d wW/AN 00S OS 


JUSTIN 


a]qeuoyj}oafqo « 


W/AN 0OT OS 


*** W/AN 00S OV 
“** W/AN OOT OS 


—& 
[Se 


F_ OUdLOJAOFUT 


OI} pojooj}01d 


Bole JO 1noWUO Aj suszUT jeu 


[eetr] 


Aep MY T 0} 10 pue 
yyZIU My GZ'0 OF TO 


tees ep Ay G pue 
yysyu My T 07 S°0 


sees MG O} MY T 
MY OG 07 MY SO 


seeeees (outta syst) 
A 0G 0} M4 OT 
(ewtyAep) 
M1 0G 0} MH 9Z"0 


MY OG 0} M4 OT 


PSCSou ss bs bsebee bee) AA Sy 0S 


aemod 
o[qIssfultled 


tieeeeeeees TBOOT 


seesece yeuoldoy 
aeasees yeuolsey 
tereeserees TEQTO 


CECE €:72% C9) 


see TeAID 


seeeeeeeees IBOIO 


posn 
yeuueyo 
JO S8¥ID 


FrarexiisririsK AI 


Hee Gon 
tesseeeeeees WomnT 
*'d-Il pue d-Il 


sieeeseeeeeee oT 


seeeeeeeewers Grog 


ee seeroascecs 


V-i 


uo}}#48 
jo 
TT fe) 


*jauusyo yueoe(py = OV ‘jouueyo ouleg = OS 


*pousjsse 


LU $ 9-09 ULO.1J ‘pe}09301d 
aq ABUL SUIS | SSBTO OM} ‘OY OLL AOUSNboIZ 04} UD “sTsEq Fey} UO eouelej1O}Uy [oUULY: 
Be SANOY OUL]}}YSIU ZufAnp uoy}V}s GUO JO osn SATSNOX9 Ol} 1OJ paAresed sjouuBYyo UO sUOs}E}s Y-I S880 /i 


‘uorjoas sty} Jo (F) (v) yderZeaed oag /s 


lort#] 


[4141] 


9. 


398 


[4141] 
In 8 3.185, paragraph (b), and the introductory text of paragraph 
(4) are amended, and new paragraph (k) is added, as follows: 
§ 3.185 Computation of interfering signal from a directional antenna. 
* * * * * 

(bo) For signals from stations operating on Class I-B clear channels 
(those specified in $ 3.25 (b)), in case of determining skywave inter- 
ference from an antenna with a vertical pattern different from that on 
which Figure 1 of 8 3.190 is predicated (the basis of the night mileage 
separation tables), it is necessary to compare the appropriate vectors 
in the vertical plane. 

* * * * * 

(a) Examples of the use of skywave curves on Class I-B clear 
channels: 

* * * * * 

(x) For signals from stations operating on Class I-A clear channels 
(those specified in $ 3.25 (a)), skywave interference is determined 
by using the 10% curve of Figure la of 8 3.190, entitled "Skywave 
Signals for 10% and 50% of the Time." The pertinent angle of departure 
is to be determined by use of Figure 6a of § 3.190, in a manner similar 
to that described in paragraph (g) of this section for regional stations. 
An example of the determination of skywave interference in this situation 
is as follows: Assume a Class I-A station and a proposed Class I-A 
station, operating on the same channel, are separated 1450 miles and 
that the 0.5 mv/m - 50% skywave contour of the Class I-A station 
is located 740 miles from the station. The distance from the Class 
II-A station to the protected contour of the Class I-A station is 710 


miles and from Figure 6a the critical angles of radiation are 5° to 
9°. If the vertical pattern of the antenna of the proposed Class II-A 
station is such that between these angles the maximum radiation is 
34 mv/m at one mile, the value of the 10% field as read from Figure 
la is multiplied by 34/100 to determine the interfering 10% field 
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intensity at the 0.5 mv/m - 50% skywave contour of the I-A station, 


which would be 0.025 mv/m. 
10. Section 3.190 is revised by adding new Figure la, and modifying 


the legend to the title on Figure 6a, and amending the text to read as 


follows: 
§ 3.190 Engineering Charts. 
This section consists of the following Figures: 1, 1a, 2, R3, 5, 


6, 6a, 7, 8, 9, 10, and 11. 


SKYWAVE SIGNALS 
FOR 10% AND 50% OF THE TIME 


"Skywave range for frequencies 540 kc to 1600 kc 
based on a radiated field of 100 mv/m at one mile 
at the pertinent vertical angle 
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DISSENTING STATEMENT OF 
COMMISSIONER ROBERT E. LEE (Docket No. 6741) 
I dissent to the decision adopted by the majority in this 
proceeding. 

After sixteen years of spasmodic consideration it has now been 
decided to cut the baby in half by breaking down half of the clear channels 
and by putting aside a consideration of greater power for Class IA 
stations to an indefinite date. 

The majority states that it has given "due recognition” to a re- 
solution passed by the United States Senate in 1938, which resolution 


was intended to inhibit our freedom to permit Class IA stations to operate 


with powers greater than 50 kw. I submit that a resolution passed twenty- 
three years ago, by members no longer in the Senate should not be 

given the effect of law, particularly since no other country in the world 
places such a restriction on station operating power. To penalize the 
American public by depriving it of more reliable radio service is, to 

my mind, highly unwarranted. It is to be noted that the majority is 
postponing consideration of this matter with the hope that it will be settled 
by 1964. Since the Commission finds it appropriate to give "due recog - 
nition" to the Senate resolution today, I find it difficult to expect that 

the resolution will not be accorded the same recognition in the future. 

I formally proposed, to my fellow Commissioners, a plan for 
settlement of this proceeding, which proposal was rejected. My plan, 
while being in the nature of a compromise between the private interests 
of the parties in the proceeding, did not take on the aspects of a compromise 
of the public interest as does the majority's decision. 

I proposed that the rules be amended to permit each Class IA 
station to increase power up to 750 kw and that these stations be given 
a period of one year to file appropriate applications. I proposed that 
at the end of the year period each channel be duplicated by the assignment 
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of unlimited time Class II stations which would protect either the Class 
IA stations’ 50 kw secondary service area or, in the alternative, the 
secondary service area resulting from their newly authorized or pro- 
posed secondary service with increased powers. 

By following this course I believe that a substantial, Eerprovement 
in secondary service could be accomplished and that new Class Il fac- 
ilities could be authorized in deserving areas without the undue admin- 
istrative procedures adopted herein, This solution appears to me to 
offer the most substantive improvement in standard broadcast service 
with 2 minimum of gimmicks and causes for delay. 

Permit me to analyze what the majority's decision accomplishes 
in the light of the objectives of the proceeding. The purpose of the hear- 
ing has been to bring more and better radio service to vast areas which 
are without a dependable service. It is estimated that one-half the total 
land area of the United States (excluding Hawaii and Alaska), consisting 
of 3.5 million square miles, is without nighttime primary service. How 


does the majority intend to remedy the situation? It is going to impose 
a freeze on 53 channels to permit the expedited consideration of 11 


prospective applications for special Class II A stations, each one being 

so highly limited by interference that it can be expected to render night- 
time primary service to but scant populations. Evidence in this record 
indicates that a total of approximately 50 thousand square miles will 

be the recipient of this new service. 


[4145] 
Since the decision requires that at least 25% of the areas (to be served 
by prospective Class I. A stations) be without primary service, it can 
be expected that with full implementation of the plan 12. 5 thousand 
square miles which are not now receiving ground wave service would 
receive such service. This presumes that there would be appli- 
cants willing to build 10 kw stations employing expensive directional 
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antennas serving remote and not too remunerative areas. I submit 

that the Commission's offer of special processing rules to bring new 
service to less than one percent of the area in the United States which 

is without such service is hardly the decision the country has been waiting 
for the last 16 years. Had the Commission deliberately swept the Clear 
Channel proceeding under the rug, it could not have done so more 
effectively. 

The majority's method of determining which channel is to be 
duplicated and which channel is to remain in status quo for further 
consideration is strained. As an example, 1120 ke is to be duplicated 
and not considered for higher power because of adjacent channel inter- 
ference considerations. The Commission has no standards for skywave 
interference to adjacent channel skywave service, yet adjacent channel 
interference is the precise reason given for failure to consider Station 
KMOX, St. Louis, for higher power. On the other hand, the majority 
is willing to consider 700 kc eligible for higher power while the fre- 
quencies on either side of 700 ke are virtually saturated with stations 
that operate at night. This inconsistency is not explained. Moreover, 


the majority declines to put a Class II A station on 660 ke because of 


possible interference to a station in Alaska. In this day of directional 
antennas, this reason, like others given for the manner of disposition 
of the clear channels, is of little or no substance. The Alaska station 
is entitled to no greater protection than any other Class II station. But 
fundamentally I consider it inappropriate to pick and choose between the 
IA stations on a quasi-engineering basis. Each Class IA station could 
employ greater power and by the use of directional antennas protect 
all foreign stations as required by treaty obligations. 

My proposal to permit Class IA stations to increase powers to 
750 kw would eliminate daytime "white areas" and would increase the 
quality of skywave service at night. These stations, by extending their 
daytime primary coverage and nighttime skywave services to points one 
and a half times more distant than they are presently serving, would 
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substantially overcome some of the deficiencies which , 
in the standard broadcast band. Moreover, my suggested allocation 
would permit our domestic stations to overcome interference from foreign 
stations without derogating any of our treaty commitments. 
1 lack the confidence of the majority that its decision will result in 
any substantive consequence. I submit that it imposes an unwarranted 


freeze to foster eleven peanut whistles which may never be constructed. 


Little else is accomplished. 
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STATEMENT OF COMMISSIONER JOHN S. CROSS 
CONCURRING IN PART AND DISSENTING IN PART 


After having this proceeding pending before it for over 16 years 
(since February 20, 1945), I consider it unfortunate that the majority 
of this Commission has finally offered the public what, | in my opinion, 
is only a half-solution. | 

The United States has 25 Class I-A Clear Channels by virtue of 
international agreements. Under the majority decision, 13 of these 
Class I-A Clear Channels are to be duplicated on a controlled basis 
while action on the other 12 is to be deferred. I doubt that the basis 
for selecting which channels go into the one category and which in the 
other will ever be understood fully by the public, thereby subjecting 
the Commission to possible criticism that it acted arbitrarily in this regard. 

In my opinion, the reasons of the majority for duplicating 13 
of the 25 Class I-A Clear Channels on a controlled basis are sound and 
sufficient. However, I consider these reasons just as valid for those 
12 channels on which action is deferred as they are for those 13 channels 
that are to be duplicated. Accordingly, I would treat all of them alike 
and duplicate then all on a controlled basis. This, in my opinion, would 
not only be fairer, but would also obviate any possible criticism of 
arbitrariness. In addition, it would strengthen our defense of these 
channels from foreign infringement. Moreover, it would eliminate the 
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the necessity for deferring the processing of applications for new 
stations on any frequencies within 30 Ke of the 12 Class I-A Clear 
Channels that are not being duplicated -- a matter of considerable 


consequence since 23 (of the 107 available) frequencies are thereby 
involved. 
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PETITION FOR REHEARING 
ON BEHALF OF 
CLEAR CHANNEL BROADCASTING SERVICE (CCBS) 


* * * * | ok 
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PETITION FOR REHEARING 
Clear Channel Broadcasting Service (hereinafter referred to as 
CCBS), by its attorneys, pursuant to Section 405 of the Communications 
Act and Section 1.191 of the Rules, hereby petitions the Commission to 
reconsider and set aside the Report and Order es herein on Sep- 
tember 13, 1961, and released on September 14, 1961.4 = | In support 
thereof, it is stated as follows: | 


I. STANDING AND IDENTITY OF CCBS | 


A. Members 

1. CCBS, one of the original parties to the instant proceeding, is 
an informal organization composed of the following twelve licensees of 
Class I-A standard broadcast stations: 


— 
T/ FCC Mimeo 61-1106. 


2/ See next page. 
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Call Letters Frequency | 
and Location (kc) Licensee 


KFI, Los Angeles, Calif. 640 Earle C. Anthony, Inc. 
WSM, Nashville, Tenn. 650 WSM, Inc. 

WLW, Cincinnati, Ohio 700 Crosley Broadcasting Corp. 
WGN, Chicago, Illinois 720 WGN, Inc. 

WSB, Atlanta, Georgia 750 Atlanta, ‘Newspapers, Inc. 
WIR, Detroit, Michigan 760 The Goodwill Stations, Inc. 
WFAA, Dallas, Texas 820 A. H. Belo Corp. 


[4205] 
408 


Call Letters Frequency 
and Location: (kc) Licensee 


8. WBAP, Fort Worth, Texas 820 Carter Publications, Inc. 

9. WHAS, Louisville, Kentucky 840 WHAS, Inc. 
10. WHO, Des Moines, Iowa 1040 Central Broadcasting Co. 
11. WHAM, Rochester, N.Y. 1180 Genesee Broadcasting Corp. 
12. WOAI, San Antonio, Texas 1200 Southland Industries, Inc. 


B. Origin 
2. The origin of CCBS goes back to a meeting held in Chicago in 


May of 1934. The meeting was attended by representatives of various 
Class I-A stations who shared a common concern over the then mount- 
ing pressures to duplicate or break down the then remaining clear chan- 
nel frequencies by assigning more than one fulltime station on each fre- 
quency. Although the November 11, 1928 allocation had set aside 40 fre- 
quencies on each of which only one station was authorized to operate dur- 
ing nighttime 


a This petition is submitted within 30 days (computed according to 
Section 1.18 of the Rules) from the date of public release of the full text 
of the Report and Order in this proceeding. Petitioner is aware of the 
recent ruling by the Commission (20 R.R. 1559) to the effect that a peti- 
tion for reconsideration of a decision in a rulemaking proceeding may 
be filed within 30 days of publication of the decision in the Federal Regis- 
ter. This petition is presented somewhat in advance of the final date which 
would be applicable under the foregoing ruling in order to obviate any pos- 
sible contentions by interested parties in the future that it was not timely 
filed. 


[4206] 
3/ 


hours in order to "give good service to rural and remote listeners,""— 
by May of 1934 seven of the original 40 clear channel frequencies had 
been broken down by the assignment of a second fulltime station on each 
of the seven frequencies,_ a number of applications seeking additional 
fulltime authorizations on clear channel frequencies had been filed dur- 
ing the early part of 1934 and Mexico had announced the assignment of 
fulltime stations on 19 U.S. clear channel frequencies. 
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C. Participation in 1936 and 1938 Clear Channel Hearing 4 

3. As a result of the meeting held in Chicago in May of 1934, a 
joint petition was filed with the Commission on August 7, 1934 by sev- 
eral of the present Class I-A stations. As a result, the Commission an- 


nounced on October 30, 1934, that "a survey will be made for the purpose 
of determining the service available to the people of the United States 


and the type of station that the listeners in rural areas are dependent up- 
on for the service" (FCC P.N. 11326). This survey was followed by hear- 
ings held in 1936 and 1938 (Dockets 4063 and 5072-A) for the purpose of 
determining what could be done to improve broadcast service. The 


primary issues 


3 See Exhibits 1 and 2 of CCBS Comments filed herein on August 15, 
1958. 


4/ see Exhibits 1 and 2 of CCBS Comments filed herein on August 15, 
1958. | 


3/ Further details concerning these events are set forth in the "Sum- 
mary History of Allocation in the Standard Broadcast Band" filed herein 
on behalf of CCBS on January 12, 1948. 
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dealt with the still present questions of the extent to which Class I-A 
frequencies should remain free of duplication and the minimum and max- 
imum powers which should be authorized respecting Class I-A petonated 
4. In the 1936 and 1938 clear channel hearings, the Clear Channel 
Group, the predecessor to CCBS, advocated that a mimimum of 40 Class 
I-A frequencies be retained and that all Class I-A stations be authorized 
to operate with power in excess of 50 kw in order to improve service to 


rural and remote areas and populations. 


D. Membership Qualifications 
5. In 1941 members of the Clear Channel Group formed Clear 


Channel Broadcasting Service which had the following three self-im- 


posed qualifications: | 
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a. A member must be the licensee of a Class I-A station. 

b. A member must be interested in preserving the channel 
on which his station operates as a clear (unduplicated) channel. 

c. A member must be the licensee of a Class I-A station which 
is not owned or controlled by a network. 


] ; : . ; : 

8 These issues were first debated in 1924 when several stations, in- 
cluding KFI and WLW, sought to increase operating power from 1 kw to 
5kw. The issues were again debated in the fall of 1930 when a hearing 
was held to determine which of a number of applicants would be author - 
ized to operate with 50 kw. General Order 42 had been amended on June 
16, 1930, so as to provide that 50 kw (25 kw on a regular basis and 25 kw 
on an experimental basis) could be used on 20 of the 40 clear channel fre- 
quencies. 
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E. Participation in Instant Proceeding 

6. When the instant proceeding was initiated on February 20, 1945, 
CCBS became a party to the proceeding and has actively participated in 
all stages of the hearing. CCBS has uniformly urged that service can be 
improved to rural and remote areas only by preserving the too few exist- 
ing Class I-A frequencies and authorizing all Class I-A stations to oper- 
ate with power in excess of 50 kw. The Report and Order released here- 
in on September 14, 1961 retains the power ceiling of 50 kw, breaks down 
13 of the Class I-A frequencies / and leaves for a future decision the 
question of whether duplication or higher power or a combination there- 
of will be authorized respecting the remaining 12 Class I-A frequencies ©! 


7 ; ; ; ; 
Vv Including the frequencies on which CCBS member stations WGN 
(720 kc), WSB (750 kc), WIR (760 kc) and WHAM (1180 kc) operate. 


8/ One of which is already duplicated (770 kc) and two of which (640 
and 830 kc) are subject to "special circumstances" so that applications 
for partial duplication at Ames, lowa and New York City will be accepted 
and acted on in light of decisions to be rendered in Dockets 11290 and 
11227. KFI (640 kc) is a member of CCBS. 


[4210] 
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Il. SUMMARY OF ACTION TAKEN IN THE NOTICES OF 
APRIL 15, 1958 AND SEPTEMBER 22, 1959 AND 
SEPTEMBER 14, 1961 REPORT AND ORDER __ 
A. February 20, 1945 11 Hearing Issues (Part I) : 
7. When the instant proceeding was commenced in February of 
1945, the number of Class I-A frequencies had been reduced from 40 to 
24 (See Exhibits 1 and 2 of CCBS Comments filed herein on August 15, 
1958 regarding the details of the breakdowns) .— 9/ Tn addition, a a 25th fre- 
quency (1030 ke), which was then classified domestically and internation- 
ally as a Class I-B frequency, has been subsequently classified interna- 
tionally as a Class I-A. The February 20, 1945 Notice, which commenced 
Part I of the instant proceeding, specified the following eleven issues 
(1 R.R., Part 1, Page 53:1iii): | 
(1) What recommendation concerning the matters covered by this 
order the Commission should make to the Department of State 
for changes in provisions of the North American Regional 
Broadcasting Agreement. 
Whether the number of clear channels should increased or 
decreased and what frequencies in the standard broadcast band 
shall be designated as I-A channels and as I- B channels. 
(3) What minimum power and what maximum power should be re- 
quired or authorized for operation on clear channels. 
| 


OE 

9/ one of the 24 (770 kc) had not in fact been "clear" gince 1941 be- 
cause of the authority granted KOB, Albuquerque, New Mexico to operate 
fulltime on the frequency in addition to WAEC, New York City. 


[4210] 

(4) Whether and to what extent the authorization of power for clear 
channel stations in excess of 50, 000 watts would unfavorably 
affect the economic ability of other stations to jee in the 


public interest. 
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Whether the present geographical distribution of clear channel 
stations and the areas they serve represent an optimum distri- 
bution of radio service and whether the fair, efficient, and 
equitable distribution of radio service among the several states 
and communities specified in Section 307(b) of the Communica- 
tions Act requires a geographical redistribution at this time. 

(6) Whether it is economically feasible to relocate clear channel 
stations so as to serve those areas which do not presently re- 
ceive service. 

(7) What new rules or regulations, if any, should be promulgated 
to govern the power or hours of operation of Class II stations 
operating on clear channels. 

(8) What changes the Commission should order with respect to 
geographical location, frequency, authorized power or hours 
of operation of any presently licensed clear channel station. 
Whether and to what extent the clear channel stations render 
a program service particularly suited to the needs of listeners 
in rural areas. 

The extent to which the service areas of clear channel stations 
overlap and the extent to which this involves a duplication of 
program service. 

What recommendation, if any, the Commission should make to 
the Congress for the enactment of additional legislation on the 
matters covered by this Order. 


B. April 15, 1958 Further Notice (Part I) 


ES SS 


(1) Resolution of Issues 1, 2, 7, 9, 10 and 11 


8. Six of the 11 issues were resolved in the manner indicated by 
the Further Notice of Proposed Rule Making (Part Il) released herein 
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on April 15, 1958 as follows: 
a. Issue 1. The issue has been rendered moot. 
b. Issue 2. There is no practicable basis for increasing the 
number of clear channel frequencies, and it would not be in the public 
interest to decrease the number thereof. 


c. Issue 7. The issue is rendered moot by the decisions 
reached in Dockets 8333, 12274 and 12729. 
d. Issues 9 & 10. The pertinent record evidence is "too out- 


dated to provide a sound basis for judgment * * *." 
e. Issue 11. Enactment of additional legislation is not neces- 


sary. 


(2) Proposed Resolution of Issues 3-6 & 8 


9. With respect to the unresolved five issues (Nos. (3, 4,5,6— 10/ 


and 8), the April 15, 1958 Notice proposed, in pertinent part, as follows: 

a. A maximum power ceiling of 50 kw should be retained with 
respect to 12 Class I-A frequencies (660, 670, 720, 770, 780, 880, 890, 
1020, 1100, 1120, 1180 and 1210 ke). | 


10 It was resolved that the record failed "to support t bes desirability 
of outright relocation of clear channel stations * * *." | 


| 

[4212] : 

(1) On five of the 12 frequencies (660, 770,, 880, 1100 and 
1180 kc), additional Class I fulltime stations (one on each frequency) 
should be assigned in specified western states, the new Class I station 
and the existing Class I-A station to operate with power of 50 kw em- 
ploying directional antennas So as to afford mutual protection. 

(2) On the remaining seven of the 12 frequencies (670, 720, 
780, 890, 1020, 1120 and 1210 kc), additional Class II fulltime stations 
(one on each frequency) should be assigned in underserved areas, the ex- 


isting Class I-A station not being required to directionalize. 


[4212] 
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(3) Processing of applications for new and expanded day- 
time facilities on the 12 Class I-A frequencies should be deferred until 
reasonable opportunity has been provided for the assignment of the pro- 
posed additional fulltime stations. 

b. Resolution of the question of authorizing higher power (in 
excess of 50 kw) for the Class I-A stations on the remaining 12 Class 
I-A frequencies (640, 650, 700, 750, 760, 820, 830, 840, 870, 1040, 1160 
and 1200 kc) should be deferred and the status quo should be retained, 
daytime and nighttime. 

c. Should the separate KOB proceeding be resolved by assign- 
ing KOB to 770 kc, 1030 ke will remain available for a fulltime Class I 
assignment at a location other than Albuquerque in addition to WBZ, Bos- 
ton. 
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C. September 22, 1959 Third Notice (Part Tl) 


(1) Proposed Resolution of Issues 3-6 & 8 
10. In the Third Notice of Further Proposed Rule Making released 

September 22, 1959 (Part II), the Commission proposed, in pertinent 
part, to resolve Issues 3, 4, 5, 6 and 8 as follows: 

a. Defer final resolution of the question of whether Class 
I-A stations should be authorized to operate with power in excess of 50 
kw. 

b. The existing fulltime operation in Fairbanks, Alaska on 
660 kc (KFAR) and in Albuquerque, New Mexico (KOB) should be main- 
tained and the Class I-A stations on the frequencies (WNBC, New York 
and WABC, New York) should continue to operate as presently author- 


c. Additional fulltime stations (one on each frequency) should 
be authorized to operate within specified states on the remaining 23 
Class I-A frequencies, the new stations to operate with a minimum power 
of 10 kw and to directionalize so as to "provide a satisfactory degree of 
protection" to the pertinent Class I-A stations. 
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il, I, WNBC and WABC each operate on a non-directional basi with 
power of 50 kw. 


[4214] 


D. September 14, 1961 Report and Order 
(1) Resolution of Issues 3-6 & 8 
11. In the Report and Order released herein on September 14, 
1961, Issues 3, 4, 5, 6 and 8 were resolved as follows: 

a. Existing or additional Class II stations (one on each fre- 
quency) may operate fulltime, within specified locations, on each of the 
following 13 Class I-A frequencies; 670, 720, 750, 760, 720, 880, 890, 

1020, 1030, 1100, 1120, 1180 and 1210 kc. — py | 

(1) 750 ke is reserved for Class II-B use by KFQD, Anchor- 
age, Alaska, with a maximum power of 10kw. KFQD rust protect the 
0.1 mv/m daytime groundwave and 0.5 mv/m nighttime 50% skywave con- 
tours of WSB, Atlanta, Georgia. | 

(2) 760 kc is reserved for Class II-B use by KFMB, San 
Diego, California with a maximum power of 5 kw. KFMB must protect 
the 0.1 mv/m daytime groundwave and 0.5 mv/m nighttime 50% skywave 
contours of WJR, Detroit, Michigan. | 

(3) On each of the remaining Class I-A frequencies listed 
above (Par. 11a.), one new fulltime Class II-A station will be permitted 
to operate within specified states (see Rule 3.22(a)). Such new 


22 2, It appears that 890 ke was inadvertently omitted from the list of 


frequencies set forth in Par. 35. Existing stations KFQD and KFMB 
will be permitted to change their frequencies to 750 and ee ke, respec- 
tively. 


[4215] | 
stations must operate with a minimum power of 10 kw (and a maximum 
of 50 kw), must protect the 0.1 mv/m daytime groundwave and the 0.5 


mv/m nighttime skywave 50% contours of the co- -channel Class I-A 
station and must provide the first nighttime primary service to either 
25% of the nighttime interference-free primary SOAS area or to 25% 
of the population residing therein. 


[4215] 
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(4) Applications for new daytime or limited time stations 
(Class II-D) on any of the 25 Class I-A frequencies to be located within 
the continental United States will not be accepted for filing and such ap- 
plications now on file will be dismissed (Par. 56 and Rule 3.25(a)(v)) 2 

(5) Applications for new or changed facilities on any of the 
frequencies located within 30 kc of the above-noted 13 Class I-A frequen- 
cies are subject to Rule 1.351(a). 

(6) The assignment of Class II stations on the 13 Class I-A 
frequencies “at least limit and at worst frustrate the future possibilities 
for employing * * *" (Par. 18) the use of higher power on the Class I-A 
stations operating on the 13 Class I-A frequencies. 


137 , anAP : : 

aS The degree to which existing Class II-D stations assigned to the 
pertinent Class I-A frequencies may prosecute modification applications 
is not specifically spelled out in the Report and Order or in the new rules. 
However, Rule 3.25(a)(5)(ii) implies that modification applications will 
not be processed. 


[4216] 

b. Two Class I fulltime stations may be assigned on 770 ke, 
one of the remaining 12 Class I-A frequencies (Note 3, Rule 3.25(a)) <2 
The exact form of operations which will be permitted on the two Class 
I stations (WABC, New York, and KOB, Albuquerque, New Mexico) will 
be determined in the proceedings to be held as a result of the May 1960 
decision of the Court of Appeals in American Broadcasting Company v. 
FCC, 280 F. 2nd 631, 20 R. R. 2001 (Pars. 82-85) 22 

c. Although Par. 29 of the Report and Order released Septem- 
ber 14, 1961 states that the status quo will be maintained respecting 640 
ke and 830 kc, two more of the remaining 12 Class I-A frequencies, Rule 
3.25 is in fact amended so as to accept applications for operation during 
nighttime hours by WOI, Ames, Iowa, on 640 ke and WNYC, New York 
City on 830 kc. The exact form of operation for WOI 


14/ - 
45/ 770 kc was inadvertently omitted from the list of frequencies set 
forth in Rule 3.25(a). 


[4217] 
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15/ Although 770 ke is included among the 12 Class I-A frequencies 
concerning which the Commission has apparently deferred final judgment 
on the question of higher power for the Class I-A stations assigned there- 
to (Pars. 18-21), it would appear that higher power is foreclosed for any 
Class I-A station on 770 ke in view of the decision to authorize two full- 
time Class I stations on the frequency which would “at least limit and at 
worst frustrate the future * * *" possibility of authorizing higher power 
for a Class I-A station on 770 ke (Par. 18). 


[4217] 
and WNYC is left open for final decision in Dockets 11290/and 11227 (Pars. 
73-76) 19/ | 
d. With respect to the remaining 9 Class I-A frequencies (650, 
660. 700, 820, 840, 870, 1040, 1160 and 1200 kc), final decision is defer- 


DOU, OW, Se’) Se 


red as to whether higher power for the Class I-A stations assigned there- 


to should be authorized, 11/ oy whether additional full time stations 
should be assigned to the frequencies or whether a combination of higher 


power and duplication should be employed respecting these frequencies 


(Pars. 24, 25, 29-33 and 63).28/ 


e/a | 

ES Although 640 and 830 are included among the 12 Class I-A frequen- 
cies concerning which the Commission has apparently deferred final judg- 
ment on the question of higher power for the Class I-A stations assigned 
thereto (Pars. 18-21), it would appear that higher power for KFI and 
WCCO is foreclosed in view of the contemplated action of authorizing 
WOI and WNYC to operate during nighttime hours on 640 and 830 ke which 
would "at least limit and at worst frustrate the possibility * * *" of high- 
er power for KFI and WCCO (Par. 18). 


| 
1/ Yet, the Commission concluded "there is insufficient basis before 
us for finding that the public interest would be served by authorizing high- 
er power * * *" (Par. 20). 


18/ Until September 1, 1964 (or an earlier date, if so announced), ap- 
plications to operate for the first time at any particular location or any 
non-Class I-A frequency 30 ke or less removed from any of these 9 
Class I-A frequencies will not be granted (Rule 1'381(0)). Any appli- 
cation by stations now operating on any of these frequencies to increase 
power or hours of operation will be placed in the pending file if it ap- 
pears that a grant of the application would "risk prejudice" to possible 
future uses of the pertinent Class I-A frequencies (e.g.,/higher power, 
duplication, etc.) (Rule 1.351(b)(8)). | 
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I. Errors Contained in September 14, 1961, 
Report and Order. 
A. Failure to Recognize Precise Nature of Basic Question. 

12. Paragraph 1 of the September 14, 1961, Report and Order er- 
roneously states that the instant proceeding was commenced on Febru- 
ary 20, 1945, "largely as a result of insistent claims that the clear chan- 
nel concept * * * is wasteful of valuable spectrum space and otherwise 
not in the best interests of efficient utilization of the frequencies involved." 
The record fact is that the Commission's February 20, 1945, Press Re- 
lease and the February 20, 1945, Designation Order accompanying it both 
make it clear that the Commission initiated this proceeding, on its own 
motion, in an attempt to find a solution to the long standing problem of 
improving the technical quality of standard broadcast (AM) service pro- 
vided to the millions of persons who reside in "white areas," i.e., areas 
which do not receive a single satisfactory (in terms of reception) primary 


(groundwave) signal. 19/ Paragraph 2 correctly recognizes that the Com- 


mission's primary objective in allocating AM frequencies is to provide 
"some service of satisfactory signal strength to all areas of the country.” 
13. Although all areas of the country presently receive ''some 
service of satisfactory signal strength" during daytime hours, 
19/ 


=*/ Inseparably involved is the problem of providing second, third and 
fourth satisfactory signals to residents of areas receiving but 1 (gray), 2 
or 3 primary (groundwave) signals. 


[4219] 
it is beyond dispute that the record in this proceeding (as well as all other 
information available to the Commission) supports the premise of the 
February 20, 1945, Notice that large areas and populations do not receive 
any adequate nighttime broadcast service. As the Commission itself con- 
cluded in its September 22, 1959, Third Notice, 57.99% of the total land 


[4220] 
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area of the continental United States, in which reside some 25.6 million 


people, did not receive a single satisfactory nighttime primary signal as 
of January of 1957. The additional fulltime stations assigned since that 
date have not affected in any substantial way the above-noted white area 
statistics. 20/ Accordingly, there is no basis for the assertion in Par. 6 

of the September 14, 1961, Report and Order that "perhaps as many as" 

25 million people within the continental United States "are estimated to 

be outside the range of usable nighttime groundwave service. ' Paragraph 
6 (as well as other portions of the September 14, 1961, Report and Order)24 ai 
ignores the fact that although the bulk of the white area (74. 8%) lies west 

of the Mississippi River, the bulk of the white area population (71.3%) lives 
east thereof (Par. 10 of Third Report). 


20, | 
2 This is shown by the fact that the addition of some 536 fulltime sta- 
tions between May 4, 1947, and January of 1957 reduced the white area in- 
significantly (60. 59% to 57. 99%). (Third Notice, Par. 10). During the 
same period the white area population increased from some 23.2 million 
to some 25.6 million. As the Commission recognized in Par. 13 of the 
September 14, 1961, Report and Order, the white area porniation has 
probably increased since January 1, 1957. 
21/ E.g. Pars. 36 and 83. 
| 
[4220] | 

14. Paragraph 1 of the September 14, 1961 Report and Order states 
with imprecision that the action taken respecting the 25 Class I-A frequen- 
cies was designed to "improve service" in the ''most practicable manner" 
in the standard broadcast band. As shown above, the basic question to be 
resolved in this proceeding is the most practicable method of improving 
service to the numerous white area populations in the East and in the West. 
The Report and Order is correct in the assumption 22/ that the clear chan- 
nel frequencies afford the only possible means of improving service to 
white area populations. However, the Report and Order erroneously as- 
sumes that service to white area populations can be improved significantly 


by the creation of new nighttime primary service by new fulltime stations 


[4220] 
operating on Class I-A frequencies 22/ This assumption is contrary to 
all of the evidence of record. The record overwhelmingly supports the 
conclusion reached by the Commission in Paragraph 41 of its April 15, 
1958, Further Notice that ‘improvement of nighttime service throughout 
most of the existing white areas must be provided, if at all, by new or 
improved skywave service" (emphasis added). 

15. Thus, the September 14, 1961, Report and Order erroneously 
fails to recognize that the precise basic question to be 


= a 
22 E.g. Par. 7. 


23/ pe, Pars. 22, 34, 41, 44, 46, 54, 55, 61, 64, 81, 85a, 94, 97, 98 
& 101. 
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resolved in this proceeding is the best practicable method of improving 
service to white area populations which, if to be done in any significant 
degree, must be done by creating new or improved skywave service. Of 
course, any improvement of nighttime groundwave service to white area 
populations is desirable, provided it is not created at the expense of pro- 
hibiting new or improved nighttime skywave service to white area popu- 
lations. 


B. Failure to Improve Service to White Area Populations 
16. Although the September 14, 1961 Report and Order states that 


the action taken was designed to "improve service" to white areas, 24 


the fact is that the action taken will not result in any significant improve- 
ment of service to white area populations and will forever bar any sig- 
nificant improvement through the use of higher power on the Class I-A 
frequencies duplicated. 

17. Initially, it may be noted that the proposed duplication of 13 
Class I-A frequencies is obviously an inadequate attempt to improve 
service to white area populations in view of the facts that (1) it will de- 
grade rather than improve existing nighttime skywave service, (2) it will 
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not create any new nighttime skywave service, and (3) the only new serv- 


ice created will be nighttime groundwave service 


5 ae 
an See footnote 23; supra. 


25/ As shown above in Par. 14 hereof, the Commission has previously 
correctly concluded that nighttime groundwave service cannot be provided 
to any significant portion of the white areas. 
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18. To portray graphically the known fact that creation of new 
groundwave service will not significantly improve nighttime service to 
white area populations, CCBS has retained Andrew D. Ring and Assoc- 
iates, Consulting Engineers, to analyze the improvement ¢ of service which 
would result if the 13 Class I-A ree were to be duplicated as set 
forth in Rules 3.22 and 3.25(a)(1)- (3).28 | 

19. The Report and Order recognizes that the new Class II stations 
authorized to operate on 750 and 760 ke will not improve service to white 
area populations (Par. 35). As shown in the Engineering | ‘Statement of 
Howard T. Head, which is hereto attached and made a part hereof, the 11 
new Class I-A stations operating on the pertinent 11 Class I-A frequen- 
cies would provide no nighttime skywave service at all and could be ex- 
pected to provide interference-free nighttime erousiwate service to ex- 
isting white areas and white area populations consisting of 41,582 square 
miles and only 234,575 people respectively, or 2. 41% of the existing 
1,725,095 square miles of white area and 0. 916% of the existing white 
area population of 25.6 million people. The specific details are as fol- 


lows: 20/ 


i 
Ze It appears that 890 kc was inadvertently SEES i Par. 34 of the 
Report and Order. 


20/ All figures relate to nighttime interference -free fom serv- 
ice. Assumptions used are set forth in attached Engineering Statement 
of Howard T. Head. 
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White Area— White Area 
Freq.(kc) & Location Served Population Served 


670, Gooding, Idaho 4,121 21,026 
720, Hawthorne, Nevada 2,964 8,644 
780, Fallon, Nevada 2,482 7,554 
880, Holdredge, Nebraska 10,060 . 89,063 
890, Beaver, Utah 5,230 8,469 
1020, Lovington, New Mexico 2,964 18,304 
1030, Lusk, Wyoming 3,832 9,775 
1100, Springfield, Colorado 2,169 4,064 
1120, Oakridge, Oregon 1,277 15,944 
1180, Hamilton, Montana 1,301 6,731 
1210, Pratt, Kansas 5,182 45,001 


PE Nah a 


Totals 41,582 234,575 


eon eer & PP 


20. It is thus abundantly clear that the proposed duplication of 13 
Class I-A frequencies will provide no significant improvement of night- 
time service to white area populations. As Commissioner Lee correctly 
stated in his dissent, the 11 new Class I-A stations, if constructed, "can 
be expected to render nighttime primary service to but scant populations." 
It should also be noted that the 11 new Class I-A stations would not pro- 
vide nighttime service to a single one of the white area 


28, Square Miles. 


[4224] 
population of 18.27 million residing east of the Mississippi River and 
would serve only 3.115% of the 7.35 million white area population resid- 
ing west of the Mississippi River. 
21. The foregoing facts demonstrate conclusively that the purport- 
ed solution of the white area problem set forth in the September 14, 1961 
Report and Order is not a solution at all. For this reason alone, the 
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Commission should reconsider and set aside the Report and Order and 


issue a modified Report and Order taking action which would improve 
nighttime service to white area populations. As shown below in Part 

Ill D hereof, the only realistic way in which service can be significantly 
improved is through the authorization of operating power in the order of 
750 kw for each of the Class I-A stations assigned to the existing 25 Class 


I-A frequencies. i 


C. Failure to Afford Required Adjudicatory Modification Hearings 

22. The September 14, 1961 Report and Order modified the licenses 
of the Class I-A stations assigned to the 13 Class I-A frequencies 29/ on 
which additional fulltime Class II stations are authorized to operate (Rules 
3.22 and 3.25(a)(1)-(3)). Adjudicatory hearings required by Section 316 of 
the Communications Act have not been held. 


SN 

WMAQ (670), WGN (720), WSB (750), WIR (760), WBBM (780), 
WCBS (880), WLS (890), KDKA (1020), WBZ (1030), KYW aaa KMOX 
(1120), WHAM (1180), and WCAU (1210). 
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Should the Commission resolve, contrary to the record evidence, that the 
Rules should be amended so as to authorize additional full-time stations 
on these 13 Class I-A frequencies, no such full-time stations may be as- 
signed to any such frequency without first affording the Class I-A sta- 
tions concerned a section 316 adjudicatory hearing. As shown in the at- 
tached Engineering Statement of Howard T. Head, the Class I-A stations 
authorized to operate on the 13 Class I-A frequencies would destroy vast 
portions of the nighttime skywave service beyond the 0. 5 mv/m 50% sky- 
wave contour now provided by the Class I-A stations, which service is 
now protected by Rule 3. 182(v). 30 | 

23. Itis respectfully submitted that upon reconsideration of the 
September 14, 1961 Report and Order, it should be recognized that the 
primary objective of the proceeding is to improve mig service to 
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white area populations, that such improvement can be made only by im- 
proving the nighttime skywave service now afforded to such populations 
and that existing skywave service should be extended and improved rather 
than curtailed. However, if upon reconsideration it is decided to degrade 
rather than improve existing nighttime skywave service by the assign- 
ment of new fulltime stations on Class I-A frequencies, and the Class I-A 
frequencies so duplicated include any of those to which CCBS member 


{ = : : 
30 ! Also, as shown in the attached Engineering Statement of Howard T. 
Head, a serious question is raised as to whether protection will in fact 
be afforded to the 0.5 mv/m 50% skywave contour because of the D. A. 
suppression ratios. 
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stations are assigned, such CCBS members hereby assert their rights to 
a Section 316 adjudicatory hearing before such duplications are finalized. 
In connection therewith, the individual petitions for rehearing filed simul- 
taneously hereby by CCBS member stations WGN, WSB, WJR, and WHAM 
are hereby incorporated herein and made a part hereof.— 


D. Failure to Resolve Higher Power Question 
(1) 5 kw was "super power" in 1924 
24. At the Third National Radio Conference held in 1924, the ques- 
tion was debated as to whether the then maximum power limitation should 
be increased from 1 kw to 5 kw. Those opposing the requested increase 
in power referred to 5 kw as “super power." In spite of the objections 
raised, the Conference correctly concluded as follows: 

"It has been conclusively demonstrated by experimental work during 
the past year that only by the use of higher power can static and 
other kinds of interference be overcome, and that some general in- 
crease over the 1,000 watt limitation now imposed is therefore de- 
sirable." 

25. The Department of Commerce accepted the above-noted recom- 
mendation and announced that "licenses for use in broadcasting of power 


to 5,000 watts on a purely experimental basis will be er wv 32, 
: 
31, Likewise incorporated herein and made a part hereof is the indi- 
vidual petition for rehearing filed simultaneously herewith by CCBS mem- 
ber KFI which shows the invalidity of Note 1 to Rule 3. 25% ). 


32/ Radio Service Bulletin 92, Dec. 1, 1924, Page 11. 
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By the time of the Fourth Radio Conference held in 1925, experimenta- 
tion with 50 kw power was being carried out with the approval of the De- 
partment of Commerce. The actual experience with "super power" led 
Secretary of Commerce Herbert Hoover to state as follows: 
"A year ago we were fearful of the effect of greater power. 
We were told by some that the use of anything more than 1000 watts 
would mean excessive blanketing, the blotting out of smaller com- 
petitors, the creation of large areas into which no other signals 
could enter. Some of the most pessimistic even warned us that our 
tubes would explode under the impact of this tremendous force. 
But our experience so far leads to the opinion that high power is 
not only harmless in these respects but advantageous. Power in- 
crease has meant a general rise in broadcasting efficiency; it has 
meant clear reception; it has helped greatly to overcome static 
and other difficulties inherent in summer broadcasting, so as to 
give us improved all-year service. Whatever the limit may be, I 
believe that substantial power increase has come to stay, and the 


public is the gainer from it." 


(2) 50 kw Experimentation, 1928-1930 
26. Following the chaos of 1926, when rural reception was com- 


pletely obliterated because of co- -channel interference which eliminated 
skywave service, and the creation of the Federal Radio Commission in 
1927, the November 11, 1928 allocation was promulgated which estab- 
lished 40 frequencies on which only one station was authorized to operate 
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at night. The amount of power to be used by the stations on these 40 
frequencies was determined by General Order 42 dated September 7, 1928 
which imposed a maximum power ceiling of 25 kw but provided that power 
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of 50 kw could be authorized on an experimental basis for the next license 
period. 

27. By 1929 most of the clear channel stations were using 5 kw but 
a few were operating with 50 kw. In the spring and summer of 1929 the 
Commission conducted surveys to ascertain the extent to which the Novem- 
per 11, 1928 allocation had resulted in improved service to rural areas. 
The results showed that over the greater part of the country, in terms of 
area, listeners relied on clear channel stations for broadcasting service. 
Reports received from the Department of Commerce Supervisors were to 
the same effect. For example, the Radio Supervisor at Detroit reported: 

"The use of high power on clear channels is the only factor at this 

time which makes possible any degree of good radio reception to 

the rural broadcast listener. It would be of far greater benefit to 

the radio industry and to the public if the number of cleared chan- 

nels were increased to provide still more diversified reception. 

* * * When it is remembered that most broadcast listeners, 

especially those in the country, rely on their radio set entirely 

for weather reports, time signals, news, education, information 

and entertainment, it will be appreciated that they should have the 

best receiving conditions which it is possible from an engineering 

point of view to furnish, and to impair their reception by abandon- 

ing the use of cleared channels is very comparable to placing their 

radio service on a 1920 basis when it was a plaything and not a pub- 

lic necessity." 


28. In the fall of 1929 the proposals of the United States Govern- 
ment at the Hague Conference included the following statement: 
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"Power should not be limited on any broadcast channel occu- 
pied by a single station. The use of increased power on these chan- 
nels, if stations are properly located with respect to populous areas, 
will give improved service to listeners. Experiments with increased 
power will make it possible to determine the optimum power which 
it ig desirable to use for this class of service." 33 | 
(3) 1930 50 kw Hearing | 
29. On June 16, 1930 General Order 42 was amended so as to pro- 
vide that 50 kw power could be used on not more than 20 of the 40 clear 
channel frequencies (4 of 8 in each of the five zones). At the time, ten 50 
kw stations were operating and five were under construction. Following 
a hearing, 20 stations were authorized to use 50 kw and the remaining 20 
were confined to 25 kw. Even the 20 stations authorized to use 50 kw were 
licensed on a regular basis for only 25 kw, the additional] 25 kw having 
been licensed on an experimental basis. 


(4) 50 kw Maximum Established in 1933 
30. Effective October 3, 1933, the Federal Radio Commission's 
Rules were amended so as to authorize all 40 clear channel stations 
(rather than just 20) to use power of 50 kw. Nearly all of the clear chan- 
nel stations operated with power of 50 kw "with a vast improvement in 
service to the listening public in both urban and rural areas, an increase 
\ 


in the 


SE 

2%/ Jolliffe, R. 76; Report of the Delegation of the United States of 
America, International Technical Consulting Committee on Radio Com- 
munication, First Meeting, The Hague, September 18-October 2, 1929, 
p. 261. | 
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rural areas provided with services and no substantial complaint based 

either on interference or economic considerations." 34/ The October 3, 

1933 allocation was continued in effect by virtue of Section 604(a) of the 
! 
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Communications Act of 1934. No change has ever been made with respect 
to the maximum power ceiling of 50 kw for Class I-A stations although 
WLW operated on an experimental basis with power of 500 kw from April 
17, 1934 until May 15, 1939 and the question of removing the power ceil- 
ing has been explored extensively in hearings held in 1936 (Docket 4063), 
1938 (Docket 5072-A) as well as in the instant hearing (Docket 6741). 


(5) 1936 Decision on Higher Power of 500 kw 
31. Following the 1936 hearing, the Commission's Engineering De- 
partment issued a preliminary engineering report on January 11, 1937 
which stated as follows on page 8 concerning higher power: 3 
‘While we believe that powers in excess of 50 kw on clear chan- 
nels are technically sound and are in accord with scientific progress, 
we recognize that social and economic factors involved in the use of 
500 kw may outweigh in importance engineering considerations, and 
request instructions from the Division as to its desires with respect 
to regulations on the question of super-power. We feel that, in the 
matter of super-power, the Commission should give 


7 ; - 
34 Statement of Edwin W. Craig, October 5, 1936, Clear Channel Hear- 
ing. 


35/ While 5 kw was "super power" in 1924, the term was applied to 500 
kw in 1937. Today it is applied to 750 kw. 
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full consideration to our report summarizing the economic testi- 
mony in the October 5 hearing prior to making a decision. 

we feel that there is a need for increased signal intensity 
and have recommended that in general power increases are re- 
quired to better the service to the public. However, we recom- 
mend that the regulations in this respect be sufficiently flexible 
to permit the Commission to judge each individual case upon its 
merits, particularly as to the needs and economic and social cir- 
cumstances." 


: [4232] 
32. In support of the above-noted conclusions, it was stated as 
follows on pages 23 and 24: i 

"In general, the trend of all engineering testimony was toward 
higher power for all classes of stations. It was clearly indicated 
that in general the existing empirical standards of the Engineering 
Department with reference to signal intensities required for good 
service should be used as a minimum and that in many instances 
there is needed a higher order of signal intensity to overcome the 
noise level in cities and the noise level in rural areas, particularly 
during the summer and in the southern sections of the country. 


"The only way to secure increased signal intensity is by in- 


crease in radiated power." 
* * * * *x 

"The greatest controversy and difference of opinion existed 
with respect to power greater than 50 kw. However, with but one 
exception, all engineers who testified admitted that where side 
channel interference was not a factor, powers on clear channels 
in excess of 50 kw would be a technical advance and would result 
in an increased signal intensity to remote areas. It is also clear 
to the Engineering Department that from a technical standpoint any 
power less than 50 kw on a Clear channel is a wasteful use of such 


frequency on the North American Continent." 
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33. On July 1, 1937 the Engineering Department submitted its "Re- 

port on Social and Economic Data" which stated as fouows on page 120 
respecting higher power: 36 
1 * * we feel that no one should fear technical progress, and 


therefore we see no logical reason for an arbitrary defensive regu- 
lation which would prevent the future use of power in excess of 50 
kw in the event that evidence and data should show conclusively 
that such power in certain individual cases is in the interest of 
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the public. It should be noted that in this connection other nations 
on this continent have licensed stations to use powers greatly in 
excess of 50 kw and sight should not be lost of this fact from either 
a technical or economic standpoint." 


34. The Commission, upon consideration of the above-noted reports 
and the evidence of record promulgated proposed rules which were made 
the subject of a hearing set for June 6, 1938. The proposed rules limited 
power of Class I-A stations to 50 kw. 


(6) 1938 Decision on Higher Power of 500 kw 
35. The 1938 Clear Channel hearing was held before a Committee 
of three Commissioners. 37/ The Clear Channel Group (the forerunner 
of CCBS) urged, as it had in the 1936 hearings, that the power 


7 nee 
36, Page 121 of the Report recommended that the Commission "con- 


sider each individual application [for higher power] on the basis of the 
evidence presented." 


31/ While the 1938 hearing was being held, the 1938 Senate Resolution 
was adopted on June 13, 1938 (S. Res. 294, 83 Cong. Rec. 8944). As shown 
herein, this resolution did not amend the Communications Act of 1934 
which authorized the Commission to determine the operating power for 
broadcast stations and its effect, if any, died with that session of Congress. 
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ceiling of 50 kw should be removed. The Committee's Report stated as 
follows concerning the use of higher power (Part I): 

"The evidence shows conclusively that, from a technical stand- 
point, the use of power in excess of 50 kw has a distinct advantage 
because it provides better quality service to the vast population 
residing in rural areas and in towns which neither have broadcast- 
ing stations of their own nor are located within the primary serv- 
ice areas of any station. The public residing under these circum- 
stances must now rely for their only program service upon distant 
clear channel stations having not more than 50 kw power. There- 
fore, from a technical standpoint, it is safe to conclude that the 
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higher signal intensities produced by greater Kilowatt power, with 
the consequent improvement in technical service, tends to equalize 
the quality of service rendered to the population in rural areas as 
compared to the service rendered the population in urban commun- 
ities more fortunately equipped with broadcast transmission facili- 
ties of their own. | 
"The evidence indicates that there would be no difficulty in 

securing economic support for the operation of 500 kw stations in 
the principal markets of the country. However, there is doubt as 
to whether the necessary number of competitive 500 kw stations 
could be supported economically in the sections of the country 
where the need for improvement in signal intensity in rural areas 


is the greatest." 


36. However, the report went on to state: 
"The evidence to date is far too meager to warrant this Com- 
mission's advocating super power as the only means of improving 
service to the rural listeners of the nation . At a latter date the 
subject of super power may be reopened and decided more positively 
upon the basis of more accurate evidence and experience than is 


available at present.' 
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(7) 1961 Decision on Higher Power of 750 kw 
37. The question of power in excess of 50 kw was again explored 
in the instant proceeding which commenced in 1945. The September 14, 
1961 Report and Order is somewhat confusing with respect to the disposi- 
tion of the argument advanced by CCBS that all Class I-A stations should 
be authorized to operate with power of 750 kw in order to improve night- 
time service to white area populations. At several points the Report and 
Order seems to say that a final decision on the question ‘of removing the 
power ceiling of 50 kw for Class I-A stations will be deferred until some 
unspecified date in the future: 
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a. Par. 18 states "Whether the public interest would be 
served by authorization of higher power, * * * we do not now decide.” 

b. Par. 20 states "the question warrants further considera- 
tion in the light of * * * the future results flowing from the duplication 
of 13 Class I-A frequencies." 


c. Par. 21 states "We thus leave open and unprejudiced the 


question of * * * changing the rules affecting the use of the 12 Class I-A 
channels now left in status quo.” 
d. Par. 25 states While we do not reach a decision either 
for or against the use of higher power eS ea 
38. On the other hand, it appears that the Commission has decided 
affirmatively that higher power should not be authorized: 
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a. Par. 20 states '* * * we conclude that there is insufficient 
basis before us for a finding that the public interest would be served by 
authorizing higher power * * *." This statement presumably applies to 
all 25 Class I-A frequencies. 

b. Par. 18 states that assignment of additional full-time sta- 
tions on Class I-A frequencies would "at least limit and at worst frus- 
trate the future possibilities of * * *" higher power on these frequencies. 
Thus the proposal to duplicate 13 Class I-A frequencies appears to be a 
determination to foreclose authorization of higher power on these fre- 
quencies 2! Likewise, higher power on 3 of the 12 Class I-A frequen- 
cies left in "status quo” appears to be foreclosed because of the contem- 
plated nighttime operations on 640, 770 and 830 ke. 


(8) The Question of Higher Power Should be Resolved. 
39. Upon reconsideration, the Commission should modify its Sep- 


tember 14, 1961 Report and Order so as to state with clarity the precise 
nature of its decision with respect to the question of higher power. 

40. With respect thereto, it is respectfully submitted that no valid 
grounds exist for deferring a decision on the question of higher power. 
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As shown above, the question was the subject of intensive hearings in 
1936 and 1938 and a decision was deferred at that time on the basis that 
the evidence was "too meager to warrant" advocating higher power "as 
the only means of improving service to the rural listeners 
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of the nation." This ground is no longer valid today inasmuch as the evi- 


dence set forth in the record shows conclusively that higher power and 
the retention of Class I-A frequencies is the only realistic means of im- 


proving nighttime service to white area populations. As shown in Part 


III B hereof, the proposal to duplicate certain of the Class I-A frequen- 


cies will not result in any significant improvement of seryice to white 
area populations. In fact, the proposed duplication will be an absolute 
bar to using the frequencies concerned so as to improve service effec- 
tively by means of higher power. As shown in the attached Engineering 
Statement of Howard T. Head, the 11 new Class II-A stations and the two 
Class II-B stations on 750 and 760 kc would destroy existing nighttime 
skywave service, would create no new nighttime skywave service, and 
would provide a first nighttime primary service to only some 234,575 
people or only 0. 916% of the total white area population of 25.6 million. 
On the other hand, if these stations were not authorized and the Class 
I-A stations on the 13 frequencies were authorized to operate with 750 
kw, under the assumptions set forth in the attached Engineering State- 
ment of Howard T. Head a first nighttime primary service would be pro- 
vided to some 1.8 million people and nighttime skywave service afforded 
to all of the white area population would be improved substantially (See 
Table II of Engineering Statement of Howard T. Head). As CCBS has 
maintained from the outset of the proceeding, all Class 1A stations 
should be authorized 
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to operate with power of 750 kw, and if possible, some I-B frequencies 
should be converted to I-A status. Because of time zone differences and 
the fact that one station cannot serve the entire country (DeWitt, R. 4946), 
it is necessary to divide the country into five regions and authorize sta- 
tions in each region to operate with power of 750 kw if nighttime skywave 
service is to be improved in all white areas. If a minimum of 4 signals 
in each region is to be afforded, at least 4 Class I-A stations in each of 
the five regions must be authorized to operate with power of 750 kw. The 
CCBS 20 station plan, 38/ which would achieve this result, is not even 
discussed in the September 14, 1961 Report and Order. Although a spe- 
cific request was made by the then Chairman of the Commission for the 
parties to come forward with specific plans designed to improve service 
to white areas (Chairman Denny, R. 1827 and 3922), CCBS was the sole 
party to present such a plan. Although the parties included advocates of 
duplication, no such party submitted any plan looking toward an improve- 
ment of service to white areas. 

41. Thus, the need recited in 1938 to secure additional evidence 
as to means other than higher power for improving service to white areas 
is not a valid reason for deferring at this time a decision on the question 


1}: See 
3 See pages 39ff of CCBS Brief filed herein on January 12, 1948. 
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of higher power. What other reason does exist for deferring a decision 
on the higher power question? Par. 20 says there is "insufficient basis" 
for finding that the public interest would be served by authorizing higher 
power. However, no attempt is made to support the conclusion with valid 
reasons. As shown above, the record shows that only through higher 
power can any real improvement to service to white areas be made. If 
there are valid reasons for deferring a decision on higher power, then a 
decision on duplicating Class I-A frequencies should likewise be deferred 
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as the two methods are mutually exclusive. 39/ Par. 21 infers that 


"additional light’ may be provided by the experience gained as a result 
of the duplication of the 13 Class I-A frequencies. However, no clue is 
given as to what additional light” is needed or expected. The effects of 
duplicating all but 25 of the original 40 Class I-A frequencies are well 
known. These duplications have led to more service to well-served city 


areas at the expense of degrading service to underserved rural and re- 
mote areas (See Exhibits 1 and 2 of CCBS Comments filed August 15, 
-1958). The duplication of the additional 13 Class I-A frequencies will at 
best provide a first nighttime primary service to but a handful of the 
white area populations. There is every reason to believe, in the light 
of past 

39, Should higher p 


ower be authorized, it may prove feasible to dupli- 
cate under controlled conditions. However, duplication at Pe kw will 
prohibit forever any possibility of higher power. 
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history, that the Class II- A stations authorized on the 13 frequencies 
will be moved in the future to centers of population and that additional 
full-time assignments on the 13 frequencies will be made, with the re- 
sult that the white area population will be increased rather than de- 
creased. It is thus difficult to see any valid basis for deferring a deci- 
sion on the higher power question because of the alleged | “additional 
light" to be gained under the duplication of 13 Class I-A frequencies. 
Par. 21 infers that changes have occurred since the evidence in the rec- 
ord was first adduced which dictate a deferral of a decision on the ques- 
tion of higher power. Again, no supporting reasons are given. Actually, 
the basic facts concerning the existence of vast white areas and popula- 


tions and the use of higher power to improve service thereto have not 

changed in any material way since the 1936 Clear Channel hearings. 
42. For all of the above reasons, the Commission should either 

resolve the higher power question so as to authorize 750 kw for all 
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Class I-A stations or defer a final decision with respect to duplication 
as well as higher power. 
E. Failure to Accord Due Recognition to National Defense and Military 
Noeday ae eee ae eee 
43. The mere fact that some 25.6 million people do not receive 
a single satisfactory nighttime groundwave service and must rely on 
skywave service for their only nighttime broadcast service points up the 
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fact that it is of crucial importance from a national defense aspect to 
preserve and improve nighttime skywave service. What other instantan- 
eous means exist for conveying information to these people during a 
state of emergency? 

44. Although the system is classified, CCBS has been authorized 
by the U. S. Air Force to state that CCBS is cooperating with the U. S. 
Air Force in establishing emergency back-up communications. As 
rapidly as possible, the Air Force desires to operate 60 wpm teletype 
circuits using the carrier of certain broadcast stations. The stations 
used will be selected on the basis of their ability to guarantee complete- 
ly reliable communication. The degree of reliability will hinge upon 
whether there is interference from other broadcast stations where the 
signals of such stations can interfere with the path of the Air Force cir- 
cuits. 


45. It seems obvious that the duplication of 13 Class I-A frequen- 


cies, which will curtail rather than improve the skywave service pro- 
vided by the Class I-A stations assigned to these frequencies, will have 
a serious adverse impact on the usefulness of these frequencies for na- 
tional defense and military emergency communications. Yet, this factor, 
although known to the Commission,is not even discussed in the Septem- 
ber 14, 1961 Report and Order except for a footnote reference on page 

19 that "We recognize the importance of clear channel service to na- 


tt 


tional defense communications and in emergencies * * * . 
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F. Failure to Recognize Threat of Foreign Duplications 
46. If a decision on higher power is deferred, if the 13 Class I-A 


frequencies are duplicated domestically in the manner set forth in Rule 
3.22(a) and if 640, 770 and 830 kc are duplicated as indicated in Notes 1, 
2 and 3 to Rule 3.25, it is certain that at the next North American Re- 
gional Broadcasting Conference neighboring countries will press de- 
mands to assign additional full-time stations on the 25 U. S. Class I-A 
frequencies. When the 1941 NARBA Agreement was first negotiated in 


1937, all foreign countries agreed to assign no nighttime stations on U.S. 
Class I-A frequencies within 650 miles of the nearest U. S. border. At 
that time, higher power was being considered for U. S. Class I-A stations. 
Since that time, the following foreign assignments have been authorized 
within 650 miles of the nearest U. S. border: 

a. 1941 Engineering Conference 


660 kc (Mexico) 
830 kc (Mexico) 
: 40/ 
b. Interim Agreement of 1946 — 

640 ke (Cuba) 

670 kc (Cuba) 

830 kc (Cuba) 

890 (Cuba) 


Ua 

40 The U.S. I-A stations were not required, as in the 1951 Agree- 
ment, to restrict radiation toward the Cuban stations. Cuba never im- 
plemented the 670 and 890 kc assignments. 
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c. 1951 NARBA Agreement 


640 ke (Cuba) 
660 kc (Cuba) 
670 kc (Cuba) 
760 ke (Cuba) 
780 ke (Cuba) 
820 ke (Dominican Republic) 
830 ke (Cuba) 
880 ke (Jamaica) 
1030 ke (Cuba) 
1180 ke (Jamaica) 
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d. 1957 Mexican-U. S. Agreement 


660 kc (Mexico) 
760 kc (Mexico) 
830 kc (Mexico) 
1030 ke (Mexico) 


47. Thus, past history demonstrates that if we further degrade 


our own Class I-A frequencies by assigning additional full-time stations 
and if we retain our power ceiling of 50 kw, we will invite demands, 
which will be difficult to resist, for additional full-time foreign assign- 
ments on our 25 Class I-A frequencies. This serious threat to our nat- 
ural resources is not considered in the September 14, 1961 Report and 
Order which confines itself to a reference to the fact that the existing 
Agreements provide international protection to Class I-A frequencies 
regardless of the number of full-time stations assigned thereto. Thought 
must be given as well to the inevitable day when the existing treaties will 
have to be renegotiated. 
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G. Failure to Delineate Rational Reasons for Selecting the Class I-A 
Frequencies to be Duplicated. 

48. As Commissioner Lee correctly stated in his dissent, "The 
majority's method of determining which [I-A] channel is to be duplicated 
and which channel is to remain in status quo for further consideration is 
strained." In fact, no rational basis is set forth. This is demonstrated 
by the fact that the action taken does nothing to solve in any significant 
way the white area problem and leaves free of domestic duplication only 
9 Class I-A frequencies (650, 660, 700, 820, 840, 870, 1040, 1160 and 
1200 ke), one of which is duplicated in Alaska (660 kc). As shown above, 
a minimum of twenty 750 kw stations is required to provide a choice of 
four signals to all regions of the United States. 

49. No duplication of any Class I-A frequency can be justified un- 
less it is demonstrated that such action will improve service to white 
area populations to a higher degree than any other possible action. Here, 
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no such showing has been made with respect to the 16 Class I-A frequen- 
cies 41/ selected for domestic duplication. As shown above, higher power 
will improve service to white area populations to a much higher degree 
than will duplication. 


a, The 13 plus 640, 770 and 830 ke. 
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H. Failure to Recognize Lack of Effect of 1938 Senate Resolution 
50. Par. 19 of the September 14, 1961 Report and Order states 
that at earlier stages of this proceeding, strong objection to the author- 
ization of higher power was expressed by Congress and reference is 
made to Senate Resolution 294, 75th Congress. It is respectfully sub- 
mitted that the statement is erroneous in the following particulars: 
a. Since this proceeding was instituted in 1945, Congress has 
expressed no opinion on the question of higher power except the express 
refusal in 1948 and 1949 42/ to amend the Act so as to prohibit higher 


power eS 


b. The 1938 Senate Resolution pre-dated the earliest stages 
of this proceeding. 


c. The 1938 Senate Resolution was not an expression by Con- 
gress and was in fact only an expression by the Senators who happened 


42 E.g., see S. 2231, 80th Congress on which hearings were held in 
April of 1948. | 


43/ On Sept. 6, 1961, the House Committee on Interstate and Foreign 
Commerce adopted a motion directing the Chairman to request the Com- 
mission to defer final action on Docket 6741 until the Committee had an 
opportunity to hold hearings on and consider the merits of pending legis- 
lation which would prohibit any further breakdown of the 25 Class I-A 
frequencies and compel the Commission to grant higher power to any 
Class I-A station proving that increased power would improve signifi- 
cantly nighttime skywave service to white areas. (Broadcasting Maga- 
zine, issue of Sept. 18, 1961, at page 36). 
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to be on the Senate floor when the resolution was offered. One of the 
Senators on the floor at the time the resolution was offered commented, 
™wWe have had no time to consider; no one has ever seen the resolution 
except, perhaps, the Senator from Montana" (83 Cong. Rec. 8944). 

51. Accordingly, it is not accurate to refer to the 1938 Senate 
Resolution as constituting the "policy of Congress." It is clear as stated 
by Senator Capehart on the Senate floor on July 20, 1961, "that the reso- 
lution passed by the Senate in 1938 (S. Res. 294) did not amend the basic 
law [which authorizes the Commission to grant higher power as do ex- 
isting pertinent treaties], died with that session of Congress and is in 
no way a2 bar to the authorization of higher power by the FCC." The 1938 
Resolution merely expressed the personal views of the Senators who 
voted for its passage (The Diamond Rings, 183 U.S. 176 at page 184, 1901). 

52. That the 1938 Resolution is not a bar to the authorization of 
higher power should be specifically acknowledged by the Commission. 


I. Failure to Resolve Issue 9 

53. As already noted, the Further Notice released herein on April 
15, 1958 concluded that the listener surveys contained in the record were 
"too outdated to provide a sound basis for judgment" respecting Issue 9 
which posed the question as to "whether and to what extent the clear chan- 
nel stations render a program service particularly suited to the needs of 


listeners in rural areas." 
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54. In its Comments filed herein on August 15, 1958, CCBS stated 
as follows (Pars. 67-69): 

"It is respectfully submitted that the fact that listener surveys 
set forth in the record are outdated does not lead to the conclusion 
that the record is too outdated to provide a sound basis for resolv- 
ing the basic issue posed in this proceeding -- namely, how to im- 
prove service to the vast underserved areas and populations. This 
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problem must be solved regardless of the content of the programs 
carried over the signals which must be improved from a reception 
viewpoint. The Commission must first lay the ‘tracks for good re- 
ception.’ After this is accomplished, the Commission may then 
concern itself, if it is shown to be necessary, 44/ * * * with the 
program content carried by the signals. 

%* * * Apart from the legal question as to whether the Com- 
mission has authority to consider program content and apart from 
the issue whether Issue 9 is in fact relevant to the basic question 
presented in this proceeding, it is respectfully submitted that no 
changes which have occurred since the closing of the record vitiate 
the evidence contained in the record which shows that clear channel 
stations do in fact render a program service particularly suited to 
the needs of listeners in rural areas. : 

* * * To demonstrate this fact, current een information 
with respect to each member of CCBS is submitted herewith in the 
attached exhibits 18 through 30. These exhibits demonstrate that 
clear channel stations are currently meeting the general and par- 


ticular needs of listeners in rural areas." 
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$%/ tn this connection, it is noted that the Commission" s legal right to 
enter the field of program content was challenged earlier in this proceed- 
ing by CCBS (R. 56). 
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55. In the September 14, 1961 Report and Order, no reference is 
made to the above-noted assertions of CCBS. It is respectfully submit- 
ted that upon reconsideration the Commission should adopt these asser- 
tions and resolve Issue 9 in accordance therewith. | 


J. Failure to Resolve Issue 10 

56. Issue 10 of the Commission's February 28, 1045 Hearing 
Notice relates to the duplication of network programs. This issue was 
the subject of elaborate presentations made by CCBS and NBC and 
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certain other parties to the proceeding. In the Commission's April 15, 
1958 Further Notice, it was stated that the information contained in the 
record concerning this issue "is too outdated to provide a sound basis 
for judgment at this time.” 

57. It is respectfully submitted that upon reconsideration of the 
September 14, 1961 Report and Order, which fails to mention Issue 10, 
the Commission should conclude that Issue 10 is irrelevant to the basic 
considerations involved in this proceeding. Regardless of the extent of 
duplication of network program services which may have existed prior 
to 1948 and regardless of the extent of duplication which exists today, 
the fact remains that vast areas and populations of the United States 
are presently without adequate broadcast service and that the public 
interest requires that broadcast service be improved to the extent that 
it is technically feasible to do so. Due to the nature of the geographical 
distribution of the population in this country, it is obvious 
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that there must be a certain overlapping of groundwave and skywave 
signals from all classes of stations. The fact that a certain amount of 


overlapping of signals is bound to exist constitutes no reason for failing 


to improve service to the underserved areas and populations. Accord- 
ingly, the present state of the record with respect to Issue 10 is such as 
to provide a sound basis for a resolution of the basic question presented 
the Commission in this proceeding. 


K. Failure to State Valid and Consistent Reasons in Support of Conclu- 


te Valid and Consistent i*4s. 


Sions Reached 
58. Although the Commission is not required in a rulemaking pro- 
ceeding of the type involved herein to rely solely on record evidence, it 
is required in a final decision to spell out valid reasons in support of 
the conclusions reached. 45/ Here, the Commission's September 14, 
1961 Report and Order is defective in that it is replete with inconsist- 


encies and unsupported conclusions. A partial list of the inconsistencies 
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and unsupported conclusions, some of which are referred to above, are 
set forth below. Upon reconsideration, the Commission should issue a 
modified Report and Order which eliminates the inconsistencies con- 
tained in the September 14, 1961 Report and Order and sets forth valid 
reasons in support of the modified conclusions reached. | 
: 
4%, As the Supreme Court stated in Eastern - Central Motor Carriers’ 
Ass'n, v. U.S., 321 U.S. 194 (1944), rule making action must be 
“formulated . . . with sufficient explication to enable the parties 


and ourselves to understand, with a fair degree of assurance, 
why the Commission acts as it does.” (321 U.S. at 211-212). 
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59. There is no support for the conclusionary recitations in Pars. 


1 and 13 that this proceeding was instituted "largely as a result of in- 
sistent claims that the clear channel concept * * * is wasteful of valu- 
able spectrum space * * *." All record and non-record facts make it 
clear that the proceeding was commenced on the Commission's own mo- 
tion with the primary objective of finding a way to improve service to 
white areas. | 

60. Par. 2 correctly recites the fact that the primary objective 
of an AM allocation plan is to provide "gome service of satisfactory sig- 
nal strength to all areas of the country.'"’ However, the action here taken 
is inconsistent in that it fails to achieve this primary objective (see Part 
Ill B hereof). 

61. Par. 3 correctly admits that the assignment of more than one 
fulltime station on the same frequency "dilutes the effective range of 
nighttime skywave propagation to distant rural areas." ‘However, the 
action here taken is inconsistent in that it authorizes the immediate 
elimination of skywave service beyond the 0.5 mv/m 50% skywave con- 
tours of Class I-A stations operating on a majority of the 25 Class I-A 
frequencies. | 
62. Par. 6 correctly states that the 1947 white area was not 
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substantially reduced by a 50% increase in fulltime stations between 
1947 and 1957. However, the action here taken is inconsistent in that 
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it purports to reduce white areas by the creation of 11 new fulltime as- 


signments.<” 


63. Par. 7 correctly states that improvement of service to white 
areas ‘must be sought from existing or newly-assigned stations" operat- 
ing on clear channels. However, there is no mention of the uncontrovert- 
ed fact, admitted in Par. 41 of the Further Notice released herein on 
April 15, 1958, that any significant improvement of nighttime service to 
white areas must come from improving skywave service as it is impos- 
sible to provide a satisfactory nighttime groundwave service to all white 
areas. The action here taken is inconsistent with this basic fact since 
it (1) reduces existing skywave service, (2) creates no new skywave serv- 
ice and (3) for all practical purposes prohibits the improvement of exist- 
ing skywave service through use of higher power on at least 16, if not on 
all, of the 25 Class I-A frequencies. 

64. Par. 11 refers to the opportunity provided in the Third Notice 
released September 22, 1959, to update the record regarding higher pow- 
er. However, no disposition is made anywhere in the September 14, 1961 
Report and Order of the assertions advanced by the parties in response 
thereto. 


ST 


— The record shows that as of January 1, 1957, the white area popu- 
lation totaled 25.6 million rather than "perhaps as many as 25 million," 
the bulk of whom (18.27 million) resided east of the Mississippi River. 
(Par. 10 of Third Notice released September 22, 1959; see also footnote 
3 on page 6 of September 14, 1961 Report and Order). 
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65. Par. 12 refers to the uncontroverted fact that there is "little 
prospect of large~scale improvement in primary service." However, 
the action here taken is inconsistent in that it attempts to improve 
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service to white areas solely through the vehicle of extending primary 
service. | 
66. Par. 13 concludes that it is feasible to assign additional full- 


time stations on Class I-A frequencies which will provide | "needed serv- 


ice" and at the same time preserve the capacity of Class I- A stations 

to provide service over wide primary and secondary service areas. 

This conclusion is not supported by any underlying reasons and in fact 

is inconsistent with the undisputed facts that the contemplated additional 
fulltime stations will not provide any new nighttime skywave service, 

will provide a first nighttime primary service to an insignificant portion 
of the white area population, will curtail existing nighttime skywave serv- 
ice and will prohibit forever any significant improvement of nighttime 
skywave service on the channels concerned through the use of higher 
power. ! 

67. Par. 13 correctly acknowledges that the white area population 
has grown since this proceeding was instituted and will continue to in- 
crease in the future in the absence of any action taken to, improve serv- 
ice to the white areas. However, the action here taken is inconsistent 
in that it fails to improve significantly the nighttime service now afford- 
ed to white areas. 


[4252] 
68. No supporting reasons are given for the conclusion set forth 
in Par. 14 which infers that the "administrative burden" prohibits au- 
thorization of higher power for all Class I-A stations. Obviously, no 
undue administrative burden would be involved in so resolving the ques- 
tion as to the degree to which existing rules concerning Class I-A fre- 


quencies should be amended. 
69. The "compelling reasons" referred to in Par.) 15 are not de- 
lineated anywhere in the September 14, 1961 Report and Order. 
70. Par. 16 justifies the duplication of the 13 frequencies set 
forth in Par. 17 on the alleged ground of "the compelling need to go as 
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substantially reduced by a 50% increase in fulltime stations between 
1947 and 1957. However, the action here taken is inconsistent in that 
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it purports to reduce white areas by the creation of 11 new fulltime as- 
Eenmentses 

63. Par. 7 correctly states that improvement of service to white 
areas "must be sought from existing or newly-assigned stations" operat- 
ing on clear channels. However, there is no mention of the uncontrovert- 
ed fact, admitted in Par. 41 of the Further Notice released herein on 
April 15, 1958, that any significant improvement of nighttime service to 
white areas must come from improving skywave service as it is impos- 
sible to provide a satisfactory nighttime groundwave service to all white 
areas. The action here taken is inconsistent with this basic fact since 
it (1) reduces existing skywave service, (2) creates no new skywave serv- 
ice and (3) for all practical purposes prohibits the improvement of exist- 
ing skywave service through use of higher power on at least 16, if not on 
all, of the 25 Class I-A frequencies. 

64. Par. 11 refers to the opportunity provided in the Third Notice 
released September 22, 1959, to update the record regarding higher pow- 
er. However, no disposition is made anywhere in the September 14, 1961 
Report and Order of the assertions advanced by the parties in response 
thereto. 


7 . 

46, The record shows that as of January 1, 1957, the white area popu- 
lation totaled 25.6 million rather than "perhaps as many as 25 million," 
the bulk of whom (18.27 million) resided east of the Mississippi River. 
(Par. 10 of Third Notice released September 22, 1959; see also footnote 
3 on page 6 of September 14, 1961 Report and Order). 
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65. Par. 12 refers to the uncontroverted fact that there is "little 
prospect of large-scale improvement in primary service." However, 
the action here taken is inconsistent in that it attempts to improve 
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service to white areas solely through the vehicle of extending primary 


66. Par. 13 concludes that it is feasible to assign additional full- 
time stations on Class I-A frequencies which will provide | "needed serv- 


service. 


ice’ and at the same time preserve the capacity of Class I-A stations 

to provide service over wide primary and secondary service areas. 

This conclusion is not supported by any underlying reasons and in fact 

is inconsistent with the undisputed facts that the contemplated additional 

fulltime stations will not provide any new nighttime skywave service, 

will provide a first nighttime primary service to an insignificant portion 

of the white area population, will curtail existing nighttime skywave serv- 

ice and will prohibit forever any significant improvement of nighttime 

skywave service on the channels concerned through the uge of higher 

power. | 
67. Par. 13 correctly acknowledges that the white area population 

has grown since this proceeding was instituted and will continue to in- 

crease in the future in the absence of any action taken to improve serv- 

ice to the white areas. However, the action here taken is! inconsistent 

in that it fails to improve significantly the nighttime service now afford- 

ed to white areas. | 
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68. No supporting reasons are given for the conclusion set forth 
in Par. 14 which infers that the "administrative burden" prohibits au- 
thorization of higher power for all Class I-A stations. Obviously, no 
undue administrative burden would be involved in so resolving the ques- 
tion as to the degree to which existing rules concerning Class I-A fre- 
quencies should be amended. | 

69. The "compelling reasons" referred to in Par. 15 are not de- 
lineated anywhere in the September 14, 1961 Report and Order. 

70. Par. 16 justifies the duplication of the 13 frequencies set 
forth in Par. 17 on the alleged ground of "the compelling need to go as 
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far as possible toward reducing * * *" the nighttime white areas. Incon- 
sistently, the duplication of the 13 Class I-A frequencies will not reduce 
nighttime white areas in any significant degree. 

71. Par. 18 correctly states that duplication of Class I-A frequen- 
cies frustrates the future possibility of Class I-A stations on these fre- 
quencies operating with power in excess of 50 kw. Inconsistently, the 
action here taken forecloses the possibility of higher power on 16 Clas 
I-A frequencies (the 13 set forth in Par. 17 plus 640, 770 and 830 kc). zh 

72. Par. 18 states that the question of higher power on the 13 
Class I-A frequencies not listed in Par. 17 is left open for future deter- 
mination (see also Pars. 21 and 25 to this same effect). However, 


[aaa P 
ae With the possible exception of 750 kc. 
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Par. 20 is inconsistent in its conclusion "that there is insufficient basis 
before us for a finding that the public interest would be served by author- 
izing higher power * * * ." 

73. Par. 19 inaccurately states that the Congress enunciated a 
policy in the earlier stages of this proceeding expressing "strong objec- 
tion to the authorization of higher power." The fact is that Congress has 
never expressed a policy on the question of higher power other than the 
enactment of Section 303(c) of the Communications Act of 1934 which au- 
thorizes the Commission to determine the operating power of broadcast 
stations. The Senate did adopt a resolution in 1938 (prior to the com- 
mencement of this proceeding), but this did not constitute an expression 
of Congressional policy, did not amend the basic law, and died with the 
75th Congress.2® Inconsistently, the Report and Order makes no men- 
tion of the fact that in September of 1961 the House Committee on Inter- 
state and Foreign Commerce (with only one dissenting vote) asked the 
Commission to defer a final decision in Docket 6741 until a reasonable 
time after January of 1962 in order to allow time for the House Com- 
mittee to hold hearings on pending legislation to amend the Communications 
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Act of 1934 so as to prohibit any further breakdown of any of the 25 Class 
I-A frequencies beyond that authorized as of July 1, 1961 (Broadcasting 
Magazine, September 18, 1961, page 36). 


4B, See Part III H hereof. 
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74. Par. 20 acknowledges that higher power will significantly im- 
prove service to white areas, but sets forth the conclusion that the Com- 


mission is not persuaded that the objections set forth in the record 
against the employment of higher power have been sufficiently met. How- 
ever, the Report and Order is silent as to the nature of the objections 
and as to the reasons for concluding that the objections have not been 
overcome by record evidence. It is respectfully submitted that the ob- 
jections voiced in opposition to higher power are more than overcome 
by the record evidence for the reasons set forth in the pleadings filed 
herein by CCBS on January 12, 1948 (Part IV of the Brief), August 18, 
1958 (Part IV), and April 1, 1960 (Pars. 58 and 59). For the reasons 
set forth in Part I D hereof, the Commission should upon reconsidera- 
tion authorize each of the existing Class I-A stations to operate with 
power in excess of 50 kw.— 49/ : 

"5. Par. 21 fails to specify what "additional Light" is needed and 
what "additional light” is expected to be gained in the future. Also, there 
is no specification of the "circumstances which have changed markedly" 

r of what effect the unspecified changes have ona resolution of the bas- 
ic issue of improving service to white areas. It is respectfully 
| 


a Exhibit 32 of the CCBS Comments filed herein on, August 15, 1958, 
lists the numerous foreign broadcast stations authorized to operate with 
power in excess of 50 kw. 
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submitted that in view of the fact the Commission has been exploring the 
white area problem since 1936 and in view of the fact that all but 25 of 


the original 40 clear channels have been duplicated, the boundaries of 
' the problem are as definitely established as they ever will be and that 
' a solution to the problem should be reached at this time rather than 


some time in the indefinite future with respect to "the 12 clear channels 
not now disturbed." As stated above, higher power should be authorized 
on these 12 Class I-A frequencies as well as the 13 Class I-A frequen- 
cies set forth in Par. 17. 

76. Par. 25 concludes that the curtailment of nighttime skywave 
service on the 13 Class I-A frequencies to be duplicated is justified by 
“the additional services * * * made possible from new stations in under- 
served areas." However, no supporting reasons are set forth in the Re- 
port and Order which inconsistently ignores the fact that the new full- 
time stations will afford a first nighttime primary service to but an in- 
significant portion of the white area population, will curtail rather than 
improve existing nighttime skywave service (improvement of which af- 
fords the only practical basis of improving service to white areas) and 
prohibits improvement of the existing nighttime skywave service of the 
Class I-A stations assigned to the frequencies concerned. 

77. Par. 27 recites that the decision of choosing the 13 Class I-A 
frequencies to be duplicated was arrived at "by the painstaking 
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process of determining and evaluating all the pertinent factors * * *." 
However, the Report and Order does not set forth a rational basis for 
the choice exercised (compare Pars. 28-33 and 34-38). 

78. Par. 27 recites the "desirability of endeavoring to preserve 
the potential of at least four reasonably reliable and satisfactory sky- 
wave services throughout all white areas." Inconsistently, the Report 
and Order takes action that for all practical purposes forecloses the 
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possibility of providing for reasonably reliable and satisfactory skywave 
services to all white areas, since only nine Class I- A frequencies are 
left with a real potential for higher power. As shown in the CCBS station 
plan, there must be a minimum of 20 higher power Class I- A stations if 
all regions of the country are to receive at least four reliable signals 
(see Part III D (8) hereof). 

79. Par. 30 correctly concludes that the potential for improving 
skywave service in the West should be preserved. Inconsistently, the re- 
mainder of the Report and Order ignores the fact that it is equally if not 
more important to preserve the potential for improving skywave service 
in the East in view of the fact that the bulk of the white area population 
(71.3%, or some 18.27 million people) lives east of the Mississippi River 
(Par. 10 of Third Notice released September 22, 1959). | 

80. Pars. 32 and 33 correctly recognize the potential for improve- 
ment of skywave service in connection with the 5 Class I-A 
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frequencies specified. Inconsistently, the remainder of the Report and 
Order fails to recognize that each of the remaining Class I I-A frequencies 
affords a potential for improved skywave service. The Report and Order 
fails to take advantage of the potential of any one of the Class I-A frequen- 
cies by authorizing higher power. 

81. Par. 34 alludes to "the important and immediate objective of 
providing nighttime primary service to white areas" and thus inconsist- 
ently (as do Pars. 41 and 61) fails to recognize that the addition of new 
nighttime primary service can not significantly improve service to white 
areas. Nevertheless, the primary objective of this proceeding is to im- 
prove the skywave service now rendered to white areas (see Par. 41 of 
Further Notice released April 15, 1958, which states "that improvement 
of service throughout most of the existing white areas must be provided, 
if at all, by new or improved skywave service"). | 

82. Par. 35 fails to specify the nature of the immediate objective" 
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and "possible future goals," and fails to specify the nature of the con- 
flict between the so-called immediate objectives and future goals. A 
reading of the remaining portions of the Report and Order implies that 
there is but one objective, namely the improvement of nighttime service 
to white areas. Accordingly, there is no rational basis for concluding 
that a proper balance is best achieved by duplicating 13 Class I-A fre- 
quencies and preserving the status quo of the remaining 12. As shown 
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above, the only possible means of achieving the one basic objective is 
to authorize higher’ power for each of the existing Class I-A stations. 

83. Pars. 35 and 77-81 conclude that 750 and 760 kc should be 
duplicated to meet "special situations arising out of the entry into force 
of the United States/Mexican Broadcasting Agreement." No rational 
reasons are given leading to the conclusion that 750 and 760 ke offer the 
best solutions to meet these special situations. Admittedly, the duplica- 
tions do nothing to further the acknowledged primary objective of im- 
proving service to white areas. 

84. Pars. 36 and 37 correctly conclude that the need for improve- 
ment of service in the West "is great" in view of the fact that 74.8% of 
the white area is located west of the Mississippi River. However, the 
paragraph inconsistently ignores the fact that the need for improvement 
of service in the East is likewise "great" in view of the fact that 71.3% 
of the white area population resides east of the Mississippi River. 

85. Contrary to Par. 37, Chicago I-A frequencies do not have a 
"limited potential * * * for improving skywave service in areas which 
need it" (see Petition for Rehearing filed simultaneously by WGN, Inc.). 
Par. 37 refers to requirements of protection to stations in Cuba and 
Mexico as limiting radiation of Chicago I-A stations to the South and 
refers to adjacent channel Class I-A operations in New York as limiting 
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radiation to the East. These statements are not true with respect to 
720 kc, and thus constitute no reason for duplicationg 720 ke, The fact 
that the potential of WGN for improving skywave service to the West is 
not so great as that of 12 Class I-A channels on which the status quo is 
reserved constitutes no valid reason for duplicating WGN in as much as 
WGN operating with higher power will improve significantly nighttime 
service to significant white areas. Par. 37 ignores the fact that the white 
areas are not confined to the West. | 


86. Par. 40 purports to set forth the underlying reasons for desig- 


nating the particular state or states to which additional fulltime stations 
are assigned. However, no valid reason is given to support the conclu- 
sion that duplicating Class I-A channels in the designated states consti- 
tutes "the most fair, equitable and efficient use of the frequency." As 

shown above, the additional fulltime stations will not improve nighttime 


service to white areas in any significant way. 


87. Par. 44 concludes that the assignment of additional fulltime 


stations on the Class I-A frequencies concerned "more nearly achieves 
the objectives of broadcasting in the standard band than does the pres- 
ent utilization of Class I-A clear channels at night by only one station.” 
Inconsistently, no comparison is made of the extent to which the Com- 
mission's action will improve nighttime service to white areas as com- 
pared to the ultimate action of authorizing higher power for the 
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Class I-A stations concerned. As shown in Part IID hereof, the ulti- 
mate action of higher power will improve nighttime service to white 
areas to a much higher degree than will the duplication of the channels. 

88. Par. 46 gives no underlying reasons in support of the conclu- 
sion that "'a careful analysis of the entire allocation picture" leads to 
the conclusion that the additional assignment of Class I-A frequencies 
"will go furthest toward achievement of our objective.” As shown above, 
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the action taken does not meet the objective of significantly improving 
nighttime service to white areas. Under the standards proposed, the new 
Class II stations would provide a first primary service to only 234,575 


people, or 0.9% of the white area population of some 25.6 million. 


89. Footnote 6 to Par. 47 correctly recognizes "the importance 
of clear channel service to national defense communications and in emer- 
gencies * * *."" However, the Report and Order inconsistently takes ac- 
tion which degrades rather than improves existing skywave service. 

90. Par. 76 states that the instant Report and Order does not "de- 
cide upon or prejudice the decision * * * ™ Dockets Nos. 11290 and 11227. 
However, the paragraph inconsistently and prematurely amends the rules 
so as to establish a basis for resolving these adjudicatory hearings, con- 
trary to the positions advanced by Class I-A stations KFI 
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and WCCO (see Petition for Rehearing filed simultaneously herewith by 
Earle C. Anthony, Inc.). 

91. Par. 83 concludes, inter alia, that "service is substantially 
more abundant" in the East. This conclusion is inconsistent with Par. 
10 of the Third Notice released September 22, 1959, which correctly 
concludes that 71.3% of the white area population resides east of the 
Mississippi River. 

IV. Upon Reconsideration, a Modified Report and Order 

Should be Issued 

92. For all the reasons set forth above, the Commission should 
reconsider the Report and Order released herein on September 14, 1961, 
and issue a modified Report and Order. The modified Report and Order 
should recognize the following: 

(a) The primary objective of this proceeding is to improve 
nighttime service to white area populations residing within the conti- 
nental limits of the United States. 
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| 
(b) The only way in which nighttime service to white area 
populations can be improved is through new or improved skywave serv- 
ice on Class I-A clear channel frequencies. 
(c) The only realistic method of creating new or improved 
skywave service is by authorizing Class I-A stations to operate with 
power in excess of 50 kw. | 
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(a) A minimum of 20 Class I-A stations operating with power 
of 750 kw is needed in order to provide four reasonably reliable skywave 


services to all regions of the United States. 

(e) The assignment of additional fulltime stations on Class I-A 
frequencies prior to authorizing the Class I-A station concerned to oper- 
ate with power in excess of 50 kw will (1) forever prohibit any significant 
improvement of skywave service by the Class I-A stations concerned 
through the use of higher power, (2) lead to demands for additional do- 
mestic and foreign fulltime assignments on the Class I- A channels con- 
cerned with the result that the white areas will be increased, (3) defeat 
completely the objective of improving nighttime service | to all existing 
white areas, and (4) possibly jeopardize the use of Class I-A channels 
for national defense and emergency military communications. 

(£) Following authorization of higher power for all Class I-A 
stations, additional fulltime assignments may be made under controlled 
conditions on the Class I-A frequencies concerned. 

93. If upon reconsideration it is concluded that a resolution of the 
question of authorizing higher power should be deferred with respect to 
any of the Class I-A frequencies, it should be likewise concluded that a 
resolution of the question of assigning additional fulltime stations on any 
of the Class I-A frequencies must be deferred. 
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V. Pending Issuance of a Modified Report and Order, the 
Effectiveness of the September 14, 1961 Report and 
Order Should be Stayed 


94. For the reasons set forth in the "Petition for Stay" filed simul- 
taneously herewith on behalf of CCBS, the effective date of the new rules 
attached as an appendix to the Report and Order released herein under 
date of September 14, 1961, should be postponed to a date to be set by a 
modified Report and Order. 


Respectfully submitted, 


CLEAR CHANNEL BROADCASTING 
SERVICE 


By 
Reed T. Rollo 


Percy H. Russell, Jr. 
R. Russell Eagan 


Aloysius B. McCabe 
of 


Kirkland, Ellis, Hodson, Chaffetz & 
Masters 

800 World Center Building 

Washington 6, D. C. 


Attorneys for CCBS 


October 16, 1961 
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ENGINEERING STATEMENT 


ON BEHALF OF 
CLEAR CHANNEL BROADCASTING SERVICE 


DOCKET 6741 


October 16, 1961 


A. D. RING & ASSOCIATES 
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A. D. RING & ASSOCIATES 
Consulting Radio Engineers 
1710 H Street, N. W. 
Washington 6, D. C. 


October 16, 1961 


City of Washington ) | 
) ss | 
District of Columbia ) | 

Howard T. Head, being first duly sworn, upon oath deposes and 
says that he is a consulting radio engineer, a partner in the firm of 
A. D. Ring & Associates, with offices at 1710 H Street, N. W., Washing- 
ton, D.C. He isa registered professional engineer (Reg. No. 2521) in 
the District of Columbia. His qualifications as an engineer are a 
matter of record with the Federal Communications Commission. 

The firm of A. D. Ring & Associates has been retained by Clear 
Channel Broadcasting Service to make engineering studies of the Com- 
mission's Report and Order in Docket 6741, released September 14, 
1961. The Commission's Order includes provisions for new Class I-A 
unlimited time stations on eleven of the Class I-A clear channels, and 
the reassignment of two stations now operating on other channels to 
two additional Class I-A clear channels. The affected channels are 
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listed in the following table which shows the dominant Class I-A station 
on each channel, together with 


[4266] 
the state or states in which the Commission proposes to assign a 10 kw 
unlimited time station (5 kw for KFMB, San Diego on 760 kc) on each 


channel. 
TABLE I 


Class I-A Assignments 
Proposed on Class I-A Clear Channels 


Chan. State(s) in which Class I-A 
(kc) Existing Class I-A Station Assignment may be applied for 


670 WMAQ_ Chicago Idaho 
720 WGN Chicago Nevada or Idaho 
750 WSB Atlanta Anchorage, Alaska (KFQD) 
760 WJR Detroit San Diego, Cal. (KFMB) 
780 WBBM - Chicago Nevada 
880 WCBS New York North Dakota 
South Dakota or 
Nebraska 
890 WLS Chicago Utah 
1020 KDKA Pittsburgh New Mexico 
1030 WBZ Boston Wyoming 
1100 KYW Cleveland Colorado 
1120 KMOX St. Louis California or Oregon 
1180 WHAM Rochester Montana 
1210 WCAU Philadelphia Kansas, Nebraska or 
Oklahoma 


According to the Commission's Order, these Class II-A assign- 


ments which are contemplated, with the exception of KFQD on 750 ke and 
KFMB on 760 kc, are intended to render the maximum possible amount 
of primary ground wave service to "white areas" at night. Studies have 
been made to determine the maximum amount of primary service to 
"white areas" which could be rendered on each of these channels by 
assignments located in the indicated states. This new primary night- 
time service to "white areas" has been compared with the additional 
nighttime primary service to "white areas" which could be 
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rendered by increasing the power of the dominant stations from 50 kw 
to 750 kw on each channel. These studies show that the Commission's 
aim of providing maximum nighttime primary service to existing 


"white areas" could be far more readily realized by increasing power 
of the existing Class I-A stations than by assignment of new Class I-A 
stations to the sparsely populated areas. | 

Studies were made of the population density in the states listed 
in the table above, using the most recent population distribution map 
prepared by the Census Bureau. Assumed locations were chosen for 
each of the Class I-A stations where it appeared the maximum service 
to "white areas" would be provided by the new facility. At the same 
time, care was taken to avoid concentration of Class 0-A stations in 
the more populous states where opportunities for multiple Class I-A 
assignments would be provided under the new rules. Based on these 
studies, Class I-A stations were assumed to be operating with 10 kw 
power at night, employing directional antennas to protect the dominant 
stations, at the cities given in the following table: 

TABLE II 


Assumed Class I-A Assignments 
On Clear Channels 
Channel Location 

670 ke Gooding, Idaho 

720 Hawthorne, Nevada 
780 Fallon, Nevada 

880 Holdrege, Nebraska 
890 Beaver, Utah 
1020 Lovington, New Mexico 
1030 Lusk, Wyoming 
1100 Springfield, Colorado 
1120 Oakridge, Oregon 
1180 Hamilton, Montana 
1210 Pratt, Kansas 
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Figures 1 through 11 are a series of maps showing the Type B 
service contours (nighttime interference-free) for the assumed oper- 
ations listed in Table II. The areas and populations of the "white areas" 
within the service contours shown on these maps are listed in Table IV. 

Figures 12 through 21 are a series of maps showing the Type B 
service contours (nighttime interference-free) for the Class I-A stations 
now operating on the channels listed in Table I for both 50 kw and 750 
kw operation. These maps show only those portions of the Type B con- 
tours of the Class I-A stations where a power increase from 50 kw to 
750 kw would result in service to nighttime "white area". Type B 
service contours of other stations serving these areas are shown. 

The following table lists the area and population which would be 
provided with a first nighttime primary service (Type B) by an increase 
in power of the indicated stations from 50 kw to 7 50 kw: 

TABLE Il 


Area and Population Not Now Receiving 
Primary Nighttime Service Which Would 
Be Served by an Increase in Power 

_of Class I-A Stations to 750 kw 


Channel Station Area ' Population 


670 ke WMAQ /i /1 

720 WGN 3,990 70,909 /1 
750 WSB 7,542 257,460 
760 9,550 234,868 
780 [1 /1 

880 675 24,529 
890 /t /1 


/1 Essentially same as WGN for all Chicago stations. 
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TABLE III (CONT'D) 
Channel Station Area 


1020 ke KDKA 2,169 
1030 WBZ 2,070 
1100 KYW 6,282 
1120 KMOX 27,697 
1180 WHAM 5,343 
1210 WCAU 1,130 51,713 


/2 The present Type B nighttime service of KDKA on 1020 ke and 
WBZ on 1030 kc is limited by mutual adjacent-channel skywave 
interference; thus, a simultaneous power increase would not in- 
crease the Type B service rendered, assuming Type B service in 
this instance to be limited by adjacent-channel skywave interfer- 
ence. The figures given here assume that one station or the other, 
but not both, increases power to 750 kw. 


The following table lists the area and population (all within "white 
area") which would receive primary service at night if 10 kw Class I-A 
Stations should be authorized as listed in Table I above: 

TABLE IV | 


Areas Receiving First Primary Nighttime Service 

___ From Proposed Class I-A Assignments __ 
Channel Location Area Population 
670 kc Gooding, Idaho 4,121 sq.mi. 21,026 
720 Hawthorne, Nevada 2,964 8,644 
780 Fallon, Nevada 2,482 | 7,554 
880 Holdrege, Nebraska 10,060 89,063 
890 Beaver, Utah 5,230 8,469 
1020 Lovington, New Mexico 2,964 18,304 
1030 Lusk, Wyoming 3,832 9,775 
1100 Springfield, Colorado 2,169 4,064 
1120 Oakridge, Oregon 1,277 15,944 
1180 Hamilton, Montana 1,301 | 6,731 
1210 Pratt, Kansas 5,182 | 45,001 


It will be seen that power increases for the Class J-A stations 


would be many fold more effective in accomplishing the 
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Commission's stated purpose of serving "white" area at night than 
the proposal to assign Class I-A stations to the areas indicated. 
The Class I-A Stations, all operating with 750 kw power, would 
provide primary nighttime service to a total population of 1,886,816 


persons in 64,378 ‘square mites! who do not now receive primary serv- 


ice during nighttime hours. In contrast, the eleven Class II-A stations 
would provide nighttime primary service to only 234,575 persons in 
41,582 square miles who do not presently receive primary service 
during nighttime hours. 

Not only would the power increases for the clear channel stations 
result in substantial improvement in Type B service rendered at night, 
put these increases would also provide substantial improvement in all 
types of skywave service (Types D, E and F) rendered at night by the 
clear channel stations. The potential improvement is illustrated by 
exhibits previously submitted by Clear Channel Broadcasting Service 
in this proceeding. 

In preparing Figures 12 through 21, exhibits previously submitted 
by Clear Channel Broadcasting Service have been relied on to the 
greatest extent possible. These exhibits have been employed to deter- 
mine the location of the Type B service contours of the Class I-A sta- 
tions for operating powers of both 50 kw and 750 kw, and these exhibits 
have also been 


/1 Total population and area figures for "White Area" gaining Type 
B nighttime service from power increase of Class I-A stations 
considers only one Chicago station gaining "white area" and, 
considers KDKA gaining white area at 750 kw while WBZ remains 
at 50 kw. 
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used to establish the location of nighttime "white areas" not now 


receiving primary service. 
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For Stations WCBS, WCAU and KMOX, the Type B contours have 
been taken from exhibits prepared by this firm and submitted by the 
Columbia Broadcasting System in this docket. 

KYW on 1100 ke operating with a power of 750 kw has been 
assumed to be non-directional, employing an antenna having an elec- 
trical height of 220 degrees. This antenna has been assumed to be sec- 
tionalized at the mid-point to improve the anti-fading characteristics. 
Station WBZ on 1030 ke has been assumed to employ a 200 degree con- 
ventional radiator for 750 kwoperation, and Station WJR on 760 ke has 
been assumed to employ 220 degree conventional radiator for 750 kw 
operation, to improve anti-fading characteristics. Studies of the treaty 
requirements of the North American Regional Broadcasting Agreement 
indicate that on certain of the clear channels, the antenna systems for 
the 750 kw operation of the Class I-A stations must be modified from 
those upon which the earlier exhibits were based. Time jhas not per- 
mitted the preparation of new antenna designs as a basis for the 
studies in this affidavit, and the earlier work has been relied on, Gen- 
eral studies of the antenna characteristics, however, indicate that by 


giving proper attention to the antenna design, especially | lanti-fading 
characteristics, service gains closely approaching those reflected in 
the earlier exhibits in this proceeding can be achieved while meeting 
the NARBA requirements. | 

The Class I-A stations were assumed to SeSeN the 
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dominant Class I-A stations in accordance with the requirements of the 


Commission's Order. The nighttime limitations of the Class I-A 
stations were calculated using the propagation curves adopted for this 
purpose by the Commission. Ground wave service contours for the 
Class I-A stations were calculated in the usual manner. 

The population counts listed in the tables above are based on the 
1960 census and were made by laying out the pertinent contours on 
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Minor Civil Divisions Maps. If 50% or more of a minor civil division 
fell within the contour, the entire division was included in the count, 
except for population centers within the division; otherwise the entire 


division was excluded. Cities and towns having a population greater 
than 2500 were not counted where the field strength was less than 
2 mv/m. Areas were measured from the original maps, using a polar 


planimeter. 

A study has also been made of the suppression of the signal toward 
the dominant Class I-A clear channel stations required by the Commis- 
sion's Order for Class I-A stations operating in the states listed in 
Table I. This suppression has been compared with the maximum values 
of suppression considered feasible for a directional antenna operating 
with 10 kw power as given by the Commission's TRR Report No. 1.2.7, 
by Harry Fine. 
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TABLE V 


Performance Required for Directional Antennas 
Employed by Class I-A Stations 


Distance Perm. Rad. Lowest Radiation 
from Toward for 10 kw Dir. Ant. 
Location Class I-A Dominant Recommended by 
of Station i TRR 1.2.7 
Freq. Class I-A Class 0-A __(mi.)___ 
_Station Min. Max. 
Idaho 1180 
Nevada 1345 
Nevada 1345 
Nebraska 1140 
Utah 1110 
N. Mexico 1270 
Wyoming 1680 
Colorado 1070 
Oregon 1440 
Montana 1325 
Kansas 1050 
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Affiant states that the calculations and exhibits in this report 
were made by him personally or under his direction and that all facts 
contained herein are true of his own knowledge except where stated to 
be on information or belief, and as to those facts, he believes them to 


be true. 


/s/ Howard T. Head 
Affiant 


Subscribed and sworn to before me this 16th day of October, 1961. 


/s/ Elsie Roache 
Notary Public 


My Commission expires: March 31, 1963 
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PETITION FOR RECONSIDERATION AND | 
CONDITIONAL REQUEST FOR EVIDENTIARY HEARING 


The Goodwill Stations, Inc., licensee of standard broadcast 


station WJR, Detroit, by its attorneys, pursuant to Section 405 of the 
Communications Act and Section 1.191 of the Rules, herewith respect- 
fully requests reconsideration of the Report and Order released in this 


| 
proceeding on September 14, 1961, and other relief more fully described 


below. * 
I. Interest of WJR | 
1. WJR, a pioneer standard broadcast station first licensed in 
1922, operates at Detroit, Michigan, on Class 1-A frequency 760 ke 


* This petition is submitted within 30 days (computed according to 
Section 1.18 of the Rules) from the date of public release of the 
full text of the Report and Order in this proceeding. Petitioner 
is aware of the recent ruling by the Commissioner (20 R. R. 1559) 
to the effect that a petition for reconsideration of a decision in a 
rulemaking proceeding may be filed within 30 days of publication 
of the decision in the Federal Register. This petition is presented 
somewhat in advance of the final date which would be applicable 
under the foregoing ruling in order to obviate any possible contentions 
by interested parties in the future that it was not timely filed. 

| 
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with power of 50,000 watts. WJR has been vitally interested in this 
rule-making proceeding from its outset, and has participated in all 
stages as a member of the Clear Channel Broadcasting Service. 

2. WR operates on a 24-hour-a-day basis and during nighttime 
hours serves a vast area of northeastern United States and the Middle 
West with its skywave signal. Many of the thousands of tural listeners 
in WJR's nighttime secondary service area depend on it for news and a 
large variety of special feature programming, much of it -- such as 
WJR's outstanding agricultural programs -- directed specifically to 
the needs and preference of rural listeners. The extent of WJR's 
regular nighttime rural listenership beyond its primary service area 
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is indicated by the fact that during a four-month period WJR received 


unsolicited mail from 47 counties in 20 states located beyond its night- 


time primary service area and from Canada and the District of 
Columbia, all relating to a regularly scheduled midnight-to-5 a.m. 
program carried over the station. * 

3. It has been WJR's position throughout this proceeding, as a 
member of the Clear Channel Broadcasting Service, that Class I-A 
standard broadcast stations should be authorized to operate with power 
in excess of the present limitation of 50 kilowatts and that with such 
higher power (anda continuation of the protection presently provided by 
the Rules to their nighttime transmissions from co-channel interference) 


* See CCBS comments in response to Further Notice of Proposed 
Rule-making, August 15, 1958, Exhibit 11. 
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these stations could achieve a significant improvement in their primary 
and secondary service areas, bringing a new groundwave or skywave 
signal to thousands of listeners now receiving little or no reliable radio 
service. The Report and Order released in this proceeding on September 
14, 1961, looks to the permanent authorization of a second full-time 
station on 760 kc at San Diego, California. The Report and Order con- 
cedes (paragraphs 79, 81) that such an authorization would be of no 
assistance in solving "the main issues of the Clear Channel Proceeding," 
but nevertheless contemplates duplication of 760 ke during nighttime 
hours, in an area presently receiving an abundance of nighttime primary 
radio service, for the "special limited purpose" of solving a problem 
posed by the U. S: - Mexican radio treaty under which station KFMB, 
presently authorized to use 540 kc at San Diego, must find another 
frequency. Thus the Report and Order recognizes, as it must, that the 
proposed duplication of 760 ke is essentially irrelevant to the stated 
purpose of the present proceeding. 
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Il. Request for Reconsideration 
4. As noted in Commissioner Lee's eloquent dissent to the 
Report and Order in this proceeding, its underlying purpose from the 
start "has been to bring more and better radio service to vast areas 
which are without a dependable service." WJR agrees with Commissioner 
Lee that the "solution" adopted by a majority of the Commission could 
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scarcely have been more ineffectual if the entire case had been “swept 
under the rug." | 

5. In numerous presentations throughout the long course of this 
proceeding, CCBS and its members have demonstrated béyond question 
that because of the physical laws of nature, the only way to bring reliable 
radio service to substantially all parts of the United States during night- 
time hours is through improvement of the present secondary service 
being provided by the nation’s two dozen Class I-A standard broadcast 
stations. Essential to such an objective are the twin criteria of higher 
power and freedom from objectionable interference during nighttime 
hours. By refusing to authorize a lifting of the present, anachronistic 


power ceiling on Class I-A stations, and by amending the Rules so as 
to provide for duplication of half of the existing Class I-A stations 
during nighttime hours by new co-channel stations, the Report and Order 
in this proceeding deals mortal blows to both aspects of the only practi- 
cable long-range means of improving service to rural oan 

6. The Report and Order dismisses the readily available means 
for improvement of nighttime radio service in the United States through 
expanded secondary coverage by existing Class I-A stations on the 
premise that the solution to the problem lies in increased groundwave 
service to areas and populations not now receiving such service at night. 
Even assuming the validity of this premise, however, the result reached 
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in the Report and Order does not begin to accomplish the stated objective 
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of significantly improving nighttime groundwave service. Indeed, as is 
demonstrated at length in the petition for reconsideration being filed 
simultaneously herewith by Clear Channel Broadcasting Service, the 
authorization of higher power to existing Class I-A stations, while 
vastly improving their secondary service, would also bring about a 
greater improvement in nighttime groundwave service to "white areas" 
than all of the unrealistic "Class II-A" stations created by the Report 
and Order - even if it were possible for these highly restricted new 
stations to operate under optimum conditions. Thus the Report and 
Order is successful neither in its treatment of the need for improved 
secondary service nor its supposed "solution" to the problem of im- 
proving groundwave service to nighttime "white areas." 

7. W4dR submits that, on reconsideration, the Commission should 
recognize at long last that the only realistic way to improve existing 
radio service -- both primary and secondary -- during nighttime hours 
is through continued protection and eventual expansion of the service 
areas of established Class I-A broadcast stations now operating on the 
clear channels. In support of this contention, WJR hereby adopts as 
its own the CCBS petition for reconsideration being filed simultaneously 
herewith. In the event that the Commission acts favorably on this petition, 
the further relief requested by WJR in its own behalf in this petition 
would be unnecessary. 
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Ill. Conditional Request for Evidentiary Hearing 

8. In the event that the Commission, upon reconsideration of 
its Report and Order, once again concludes that the public interest 
would be served by duplication during nighttime hours of one or more 
existing Class I-A broadcast stations and that WJR should be among 
those stations duplicated, WJR hereby asserts its right, as an existing 
licensee of the Commission whose outstanding license would be modified 
by finalization of the amendments to the Rules proposed in the Report 
and Order, to show at an evidentiary hearing that, at least in its case, 
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duplication of its frequency during nighttime hours in San Diego would 


not be. in the public interest. 
A. The Report and Order Looks to a Modification of WIR's Outstanding 
License Which Cannot Be Made Final Until WJR Has Been Accorded 
an Evidentiary Hearing. | 
9. As an existing and long-time licensee of the Commission, 


W4JR is not only bound by the Commission's outstanding rules and 


regulations, but is also entitled to their protection. By virtue of the 
classification of 760 kc as a Class I-A frequency in Section 3. 25 of the 
Rules and the resulting protection requirements set forth in Section 
3.182(v), WJR's entire nighttime secondary service area lis at the 
present time protected against interference from co-channel stations. 
The Report and Order in this proceeding proposes a modification of 
the Commission’s rules which would create a new class of broadcast 


stations, one of which 
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would be assigned to 760 ke for operation during nighttime hours, with 
a power of 5 kw, at San Diego. 

10. There can be no doubt that the final adoption of the foregoing 
change in the Commission's allocation rules would constitute, "in fact 
and in substance", a modification of WJR's outstanding license. Federal 
Communications Commission v. National Broadcasting Company (KOA), 
319 U. S. 239, 245 (1943). * This being so, it follows that the rule 
changes proposed in the Report and Order may not be made final, as 
against WJR, until it shall have been given a reasonable opportunity to 
show cause at a public hearing why such a modification of its license 
would be contrary to the public interest. ! 

11. WJR's right to an evidentiary hearing before the modification 
of its license proposed in the Report and Order becomes final i is in no 
way curtailed by the general policy decisions reached by the Commission 
in this rulemaking proceeding. Even if the stated purpose of this 


a 


* KOA held that the rules prohibiting nighttime operation on Class I-A 


channels | 
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"were incorporated into the terms of KOA's license ... To alter 
the rules so as to deprive KOA of what had been assigned to it, 
and to grant an application which would create interference on the 
channel given it, was in fact and in substance to modify KOA's 
license. This being so, Section [316] required that it be made 

a party to the proceeding. We can accord no other meaning to 
the language of the proviso which requires that the holder of 

the license which is to be modified must have notice in writing of 
the proposed action and the grounds therefor and must be given 

a reasonable opportunity to show cause why an order of modifica- 
tion should not issue."* (319 U. S. at pp. 245-6). 
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proceeding had been -- as it certainly was not -- to explore the various 
alternatives to a Solution of the KFMB problem, a general rulemaking 
proceeding would provide no substitute for the weighing, in an adjudica- 
tory context, of the specific evidence bearing on the ultimate public 
interest question of whether a new full-time station should be authorized 
to operate on 760 ke at San Diego. 

12. This is all the more true where, as the Report and Order in 
this proceeding acknowledges, the questions considered in the rulemaking 
proceeding were directed primarily to an inquiry wholly unrelated to 
the KFMB problem -- namely, the exploration of means to bring new 
nighttime radio service to areas and populations presently without such 
service. Thus, the perfunctory "solution" to the problem of finding a 


new frequency for KFMB approved in the Report and Order was not 
only procedurally defective but was essentially dehors the record even 
in the rulemaking proceeding. 


13. Nor may WJR's right to an evidentiary hearing before the 
proposed assignment of a co-channel full time station to 760 ke at 
San Diego is made final be abridged by the fact that WJR's currently 
outstanding license was recently renewed subject to its acceptance of 
new nighttime interference from such a station. If the Commission 
could so easily defeat the hearing rights conferred by Sections 309 and 
316 of the Communications Act, the way would be open for it substantially 
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to "nullify rights which the Act confers, though it preserves them in 
form." American Broadcasting Company v. Federal Communications 
Commission, 89 App. D. C. 298, 306, 191 F. 2d 492, 501 (1951). 

14. Indeed, the Commission recognized, in an analogous situation 
in the past, that the mere fact that a station’s application for renewal 
of license comes due at or about the time the Commission is considering 
modifying that authorization in no way diminishes the licensee's right 
to show cause at a hearing why the modification should not be made 
effective. In the proceedings leading to the appeal in Peoples Broad- 
casting Conipany v. Federal Communications Commission, 93 App. 
D. C. 78, 209 F. 2d 286 (1953), the Commission, after rulemaking, 
determined to substitute Channel 8 for Channel 4 at Lancaster, Pennsylvania, 
and issued an appropriate order to WGAL, Inc., the licensee of Channel 
4, to show cause pursuant to Section 316 of the Act why its frequency 
should not be modified in accordance with the rulemaking decision. Only 
a few days after issuance of the show cause order, WGAL, Inc. filed a 
timely application for renewal of its license. The Commission thereupon 
renewed the license of the station for Channel 4, subject to the outcome 
of the show cause hearing. In its later decision affirming the Commis- 
sion's action, the Court noted this procedure with apparent approval. 
Peoples Broadcasting Company v. Federal Communications Commission 
supra, 93 App. D. C. at p. 80, 209 F. 2d at p. 287. | 
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15. It is recognized that the foregoing interpretation of WJR's 
rights as an existing licensee under the Communications Act may be to 
some degree at variance with the Commission's recent disposition of a 
similar contention in connection with the Bakersfield, California de- 
intermixture proceedings. See Marietta Broadcasting, Ine. , 21R. R. 
78 (1961). In that case, contrary to both the plain meaning of the 
statute as interpreted by the courts and to its own previous procedures 
in similar instances, * the Commission held that an existing television 
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station whose frequency is changed as a result of rulemaking is entitled 
only to an evidentiary hearing on the question of whether its license 
should be modified for the remainder of the current license period, and 
that even this question does not permit a reappraisal of the merits of 
the conclusions reached in the rulemaking. It is obvious, however, that 
factual dissimilarities exist between a specific television deintermixture 
proceeding such as the Bakersfield case and the general investigation 
leading to the Report and Order in this case. Most prominent among 
such distinctions is the fact that, in the television case, the initial 
rulemaking proposal is directed to the specific channel change ultimately 
adopted and made the basis for modification of the outstanding license; 


* See Evansville Deintermixture Case, 15 R. R. at p.. 1586 (1957); 
Fresno Deintermixture Case, 15 R. R. at p. 1597 (1957). 
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whereas in this proceeding no such specific modification was ever 
proposed until long after completion of the presentation of evidence and 
the eve of the final decision. Television deintermixture proceedings 
are directed in most cases to an individual station, and consequently 
that station has full notice from the outset of the exact terms of the 
proposed modification of its license. This proceeding, on the other 
hand, was a general, industry-wide investigation affecting numerous 
existing licensees and directed primarily to a probelm -- nighttime 
service to white areas -- entirely irrelevant to the problem which the 
Commission proposed to solve by duplicating WJR at San Diego. The 
need for an evidentiary opportunity to demonstrate that the specific 
modification of license proposed as a result of the rulemaking would 
not be in the public interest is thus far greater in the case of WJR than 
in the case of an individual television station whose frequency is changed 
in a rulemaking proceeding. 

16. Assuming, however, that the Commission deems WJR's 
request for an evidentiary hearing to be governed by the same doctrines 
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which applied in the Bakersfield case, then WJR requests that the 
Commission reconsider its action in that proceeding to the extent that 
it held that a licensee's right to an evidentiary hearing prior to modifi- 


cation is coterminous with the expiration date in its presently outstand- 


ing authorization. 
| 
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B. In an Evidentiary Hearing WJR Would Show That, Regardless of 
the Wisdom of Duplication of Class I-A Frequencies Generally, 
Assignment of a Second Fulltime Station to 760 ke at sa Diego 


Would be Contrary to the Public Interest. 
17. Although it would appear that the burden of proof is imposed 


on the Commission by Section 316 of the Act, WJR in asserting its 
right to a prior evidentiary hearing on this question, is fully prepared 
to go forward at such a hearing with the introduction of evidence which 
would show beyond peradventure that, regardless of the overall ultimate 
merits of duplication of Class I-A frequencies on a national basis, it 
would be plainly contrary to the public interest to authorize a second 
station on 760 ke at San Diego as proposed in the Report and Order 
herein. 
18. WJR is prepared, and hereby offers, to prove at an ad- 
judicatory hearing that the proposed duplication of 760 kc at San Diego 
would be contrary to the public interest for at least the following 
reasons: | 
1) There are other frequencies than 760 kc better 
or as well suited for use on a fulltime basis at San Diego 
with power of 5 kw. 
2) The great potential for increased nighttime ground- 
wave service to white areas in northern Michigan through 
an eventual increase in power by WJR requires that 760 


ke be protected against any co-channel interference 


during nighttime hours. | 
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3) The need for WJR's established secondary service 

which would be lost through interference from a fulltime 

station at San Diego on 760 ke outweighs any advantage 

attached to the use of this frequency by KFMB. 

4) The continued protection of 760 ke against objection- 

able interference during nighttime hours would serve 

important national defense and emergency military 

communications purposes. 

19. Each of the foregoing issues is directly relevant to the 
final determination of whether it would be in the public interest to 
modify WJR's existing license in the manner proposed in the Report and 
Order in this proceeding. None of the factual questions asserted in the 
foregoing issues has been answered or even explored in the general 
rulemaking leading to the Report and Order herein. Such issues may be 
resolved definitively only in "the crucible of an evidentiary hearing," 
Evansville Deintermixture Case, 15 R. R. 1586f (1957). Exploration of 
the important factual questions raised therein is not merely a matter of 
satisfying WJR's right to a hearing before its license is modified; it is 
also the Commission's duty to determine, under Section 307(b) of the 
Communications Act, whether the assignment of a second fulltime station 
to 760 ke at San Diego would promote a more efficient, fair and equitable 
distribution of available radio frequencies than would be possible from 
the continued utilization and improvement of WJR's existing nighttime 
interference-free' primary and secondary service. Cf. Beaumont 
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Broadcasting Corporation v. Federal Communications Commission, 
91 App. D. C. 111, 202 F. 2d 306 (1952). 

20. The attached engineering affidavit of WJR's consulting 
engineers is not meant to be inclusive of the proof which WJR would 


offer at the hearing it hereby requests. However, it indicates the 
general technical basis for the factual allegations advanced in the 
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a foregoing issues. On the Ségumptions set forth in this affidavit, a 
mens change in frequency by KFMB at San Diego to 760 ke. (which would 


ae - ‘bring 1 no: new nighttime radio service to presently underserved areas), 


e nt would have. -the urtlesirable effect of forestalling possible : future im- 


= provement of WJR's present facilities at Detroit which would bring a 


‘first nighttime groundwave service to more than 230,000 persons. in 
northern Michigan now without such a service. Moreover, the same 


* affidavit shows that operation by KFMB on 760 ke at San Diego would — 


3 the: Commission 


cause: objectionable interference to vast areas and populations now 
receiving WJR's nighttime sky wave, transmissions. The affidavit also. 
. ‘shows that there are other frequencies which miay be used either as 
efficiently or more efficiently than.760 kc by KFMB at San Diego 

: without the foregoing substantial disadvantages to WJR's present and 
possible. future nighttime service. Without more, these facts establish 
_ that, prima facie, it would be plainly contrary to the public interest 
to: use 760:kc for a fulltime station at San Diego as proposed in the 
Report and Order in this BeOcee cies ; ; | 
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2 IV. Conclusion 
‘ai. For the foregoing reasons, WJR respectfully 7 requests | that 


1) _ Reconsider and set aside its Report and Order in 
this proceeding for the reasons stated in the Petition . 
for Reconsideration being filed simultaneously © 
herewith by CCBS. 

2). In the event that upon: a eaaceation the general. 


policy determinations reached in the Report and Order 
are not set aside, institute an appropriate adjudicatory 
hearing in which WIR shall be afforded a reasonable 
opportunity to demonstrate that the specific assignment 
ofa fulltime station to 760 ke at San Diego ‘would be 
3 plainly contrary to the public-interest. . 
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22. In aid of the foregoing relief, WJR hereby supports and 
adopts as its own the motion, being filed simultaneously herewith by 
CCBS, to stay the effective date of the new rules proposed in the 
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Report and Order pending disposition of all petitions for reconsidera- 
tion or other relief which may be filed in this proceeding. 
Respectfully submitted, 
THE GOODWILL STATIONS, INC. 


BY 
Reed T. Rollo 


Percy H. Russell 
R. Russell Eagan 


Aloysius B. McCabe 
of 
Kirkland, Ellis, Hodson, 
Chaffetz & Masters 
World Center Building 
Washington, D. C. 


its Attorneys 
October 16, 1961 
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ENGINEERING STATEMENT 
ON BEHALF OF 
THE GOODWILL STATIONS, INC. 


DOCKET 6741 
October 16, 1961 
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A. D. RING & ASSOCIATES 
CONSULTING RADIO ENGINEERS 
1710 HSTREET, N.W. 
WASHINGTON 6, D.C. 
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October 16, 1961 
City of Washington Kon 
District of Columbia) 
Howard T. Head, being first duly sworn, upon oath deposes and 
says that he is a consulting radio engineer, a partner in the firm of 
A. D. Ring & Associates, with offices at 1710 H Street, N. W., 
Washington, D. C. He isa registered professional engineer (Reg. No. 
2521) in the District of Columbia. His qualifications as an engineer 
are a matter of record with the Federal Communications Commission. 
The firm of A. D. Ring & Associates has been retained by the 
Goodwill Stations, Inc., licensee of Standard Broadcast Station WIR, 
Detroit, Michigan, to make engineering studies of the Commission’ s 
Report and Order in Docket 6741, released September 14, 1961. The 
Commission's Order provided, among other things, to assign Station 
KFMB, San Diego, California, now operating on 540 kc, to 760 ke. 
WJR is licensed for operation on 760 ke with a power of 50 kw, unlimited 
time, as a Class I-A station. The distance from Detroit to San Diego 
is approximately 1,970 miles. | 
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The Commission's Order terminating the proceedings in Docket 
6741 provided for the assignment of a single Class I-A station to 13 of 
the Class I-A clear channels. According to the Commission's Order, 
the principal purpose of these assignments was intended to be the pro- 
vision of the maximum possible amount of primary groundwave service 
to “white" areas at night. Studies have been made to determine whether 
the use of 760 kc by KFMB would provide such service to white” areas. 
These studies show that KFMB operating on 760 ke in accordance with 
the provisions of the Commission’s Order would not provide primary 
service at night to any area and population not now eee primary 
nighttime service. 
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Engineering studies show that a substantial area and population 
could be provided with a first primary service at night by increasing 
power of WJR from 50 kw to 750 kw on 760 kc. Figure 1 is a map 
showing portions of the nighttime Type B service contours for WJR as 
defined in Exhibit 109 in Docket 6741, showing the improvement in 
Type B service which would be provided by the WJR power increase. 
This map also shows those areas which now receive Type B service 
from stations other than WJR. It will be seen from Figure 1 that an 
increase in power'of WJR from 50 kw to 750 kw would provide a 
first nighttime primary (Type B) service to an area of substantial 
size which does not now receive primary service at night from any 
radio station. This area includes 234, 868 persons residing within 
an area of 9,550 square miles. 
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Not only would the WJR power increase result in a substantial 
improvement in the Type B service rendered at night, but it would 
also provide a substantial improvement in all types of skywave service 
(Types D, E and F) rendered by WJR at night. This improvement is 
illustrated by exhibits previously submitted by Clear Channel Broad- 
casting Service in this proceeding. 

In contrast, the assignment of KFMB to 760 ke as a 5 kw Class 
I-A unlimited-time station to California on the basis proposed by the 
Commission would permit WJR to render interference-free service at 
night only to the 0.5 mv/m 50% skywave contour for the present 50 kw 
operation, and interference from KFMB would result in progressive 
degradation of the WJR service beyond the 0.5 mv/m 50% skywave 
contour. This is illustrated by Figure 2, which shows the WJR 0.5 


mv/m 50% skywave contour and interference which would be caused by 


a typical directional antenna providing only the protection contemplated 
by the Commission's Order. 

The assignment of 760 kc to KFMB would involve overlapping 
2 mv/m and 25 mv/m contours with KBIG, Avalon, California, on 740 kc, 
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in violation of Section 3.37 of the Commission's Rules. Studies have 
been made to determine whether frequencies other than 760 ke mignt be 
employed, which would not involve this overlap. These studies show 
that 830 ke could be assigned for the use of KFMB on the same basis 
as the Commission proposes to assign 760 ke, without involving over- 
lapping 2 mv/m and 25 mv/m contours or, in fact, without requiring 
any other waivers of the Commission's Rules. 
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Ifa waiver of Rule 3.37 is to be entertained, there appear to 
be some technical possibilities of operation on 1000 ke, a a Class I-B 
clear channel. The use of a directional antenna would be required to 
avoid or minimize interference to other stations on 1000 ke and the 
adjacent channels, and a waiver of Rule 3.37 would be required because 
of overlapping 2 mv/m and 25 mv/m contours with Station KGBS, 
Los Angeles, on 1020 kc. | 
In making the engineering studies reflected in this affidavit, 

a conventional non-directional radiator having a height of 220 degrees 
has been assumed for Station WJR operating with a power ‘of 750 kw in 
order to provide anti-fading characteristics. The engineering exhibits 
already in the record in this docket have been relied on in determining 
the location of Type B service contours of other authorized stations. 
Studies of the treaty requirements of the North American: Regional 
Broadcasting Agreement indicate that on certain of the clear channels, 
the antenna systems for the 750 kw operation of the Class I I-A stations 
must be modified from those upon which the earlier exhibits were 
based. Time has not permitted the preparation of new antenna designs 
as a basis for the studies in this affidavit, and the earlier work has 
been relied on. General studies of the antenna characteristics, however, 


indicate that by giving proper attention to the antenna design, especially 
anti-fading characteristics, service gains closely approaching those 
reflected in the earlier exhibits in this 
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proceeding can be achieved while meeting the NARBA requirements. 

The California station was assumed to protect WJR in accordance 
with the requirements of the Commission's Order and nighttime limita- 
tions in California were calculated using the propagation curves adopted 
for this purpose by the Commission. Groundwave contours for station 
KFMB were calculated in the usual manner. 

Affiant states that the calculations and exhibits in this report 
were made by him personally or under his direction and that all facts 
contained herein are true of his own knowledge except where stated 
to be on information or belief, and as to those facts, he believes 
them to be true. 


/s/ Howard T. Head 
Affiant 


[JURAT dated October 16, 1961] 
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PETITION FOR RECONSIDERATION AND 
CONDITIONAL REQUEST FOR EVIDENTIARY HEARING 


WGN, Inc., a party to the above-captioned proceeding, by its 
attorneys, pursuant to Section 405 of the Communications Act and 
Section 1.191 of the Rules, herewith respectfully requests reconsidera- 
tion of the Report and Order released in this proceeding on September 
14, 1961 and other relief more fully described below. * | 

I. Interest of WGN 

1. WGN, Inc., as a long-time licensee of one of the nation's 
pioneer clear channel broadcast stations, is vitally interested in this 
rulemaking proceeding, and has actively participated in it from its 


Se 
* This petition is submitted within 30 days (computed according to 
Section 1.18 of the Rules) from the date of public release of the full 
text of the Report and Order in this proceeding. Petitioner is aware 
of the recent ruling by the Commission (20 R. R. 1559) to the effect 
that a petition for reconsideration of a decision in a rulemaking pro- 
ceeding may be filed within 30 days of publication of the decision in the 
Federal Register. This petition is presented somewhat in advance of 
the final date which would be applicable under the foregoing ruling in 
order to obviate any possible contentions by interested parties in the 
future that it was not timely filed. 
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inception in 1945 both on an individual basis and as a member station 
of the Clear Channel Broadcasting Service. WGN has been licensed 


continuously since 1922, and broadcasts on Class I-A frequency 720 ke 
with power of 50,000 watts at Chicago. | 
2. From the outset of its operations nearly 40 years ago, WGN 


has visualized its listening audience as consisting not merely of 
Chicagoans but as a cross-section of the entire Middle West - an 
audience comprised of families on remote farms and in small towns 

and villages as well as the larger cities. In line with this concept, 

WGN programs its station so as to meet the needs of all these listeners. 
At the present time, WGN operates on a 24-hour -a-day basis, bringing 


[ 4382] 


506 


numerous and varied programs of an educational, discussion, religious, 
agricultural, entertainment and special events nature to its listening 
audience. WGN has a large and established following in the outlying 
rural and small town regions of the Middle West, and regularly 
broadcasts many programs of special appeal and particular value to 

the residents of these areas. 

3. WGN’s established and extensive program service to rural 
and small town America provides a needed service during nighttime 
hours to thousands of listeners residing in areas well beyond the 
station’s primary (groundwave) service area. The extent of the large 
listening audience which depends on WGN's secondary (sky wave) signal 
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during nighttime hours was shown in a mail survey made over the 
station during the week of June 17 to June 25, 1958, the results of 
which were summarized in comments submitted at an earlier stage of 
this proceeding by CCBS. * This survey showed that during the week 
in question WGN's nighttime broadcasts were received and listened to 
by residents of no less than 24 states located beyond WGN's nighttime 
groundwave service area, as well as the District of Columbia and 
Canada. Mail was received from listeners to WGN's nighttime secondary 
service as far west as California and as far east as Maine. 

4. It has been WGN’s position throughout this proceeding that 
an increase in its authorized operating power is definitely needed in 
order to bring about a substantial and meaningful improvement of its 
present groundwave and secondary coverage during nighttime hours. 
The amendments to the Commission's Rules proposed in the Report and 
Order released in this proceeding on September 14, 1961, would, as 
a practical matter, make it difficult if not impossible for WGN ever to 
achieve its goal of improved service through higher power, and would 
on the contrary deprive WGN of a substantial and meaningful part of 
its existing protection against nighttime interference. 
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* See CCBS comments in response to Further Notice of Proposed 
Rulemaking, August 15, 1958, Exhibit 9. 
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Il. Request for Reconsideration 
5. As noted in Commissioner Lee's eloquent dissent to the 
Report and Order in this proceeding, its underlying purpose from the 
start "has been to bring more and better radio service to vast areas 
which are without a dependable service. " WGN agrees with Commissioner 


Lee that the "solution" adopted by a majority of the Commission could 
scarcely have been more ineffectual if the entire case had been “swept 
under the rug.' 


6. In numerous presentations throughout the long course of this 


proceeding, CCBS and its members have demonstrated beyond question 
that because of the physical laws of nature, the only way to bring reliable 
radio service to substantially all parts of the United States during night- 
time hours is by improvement of the present secondary service being 
provided by the nation’s two dozen Class I-A standard broadcast stations. 
Essential to such an objective are the twin criteria of higher power and 
freedom from objectionable interference during nighttime hours. By 
refusing to authorize a lifting of the present, anachronistic power ceiling 
on Class I-A stations, and by amending the Rules so as to provide for 
duplication of half of the existing Class I-A stations during nighttime 
hours by new co-channel stations, the Report and Order in this pro- 
ceeding deals mortal blows to both aspects of the only practicable 


long-range means of improving service to rural areas. 
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7. The Report and Order dismisses the readily available means 
for improvement of nighttime radio service in the United States through 
expanded secondary service by existing Class I-A stations on the premise 
that the solution to the problem lies in increased groundvave service 
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to areas and populations not now receiving such service at night. Even 
assuming the validity of this premise, however, the result reached in 
the Report and Order does not begin to accomplish the stated objective 
of significantly improving nighttime groundwave service. Indeed, as 
is demonstrated at length in the petition for reconsideration being filed 
simultaneously herewith by Clear Channel Broadcasting Service, the 
authorization of higher power to existing Class I-A stations, while 
vastly improving their secondary service, would also bring about a 
substantially greater improvement in nighttime groundwave service to 
‘white areas" than all of the unrealistic "Class I-A" stations created 
by the Report and Order, even if it were possible for these highly 
restricted new stations to operate under optimum conditions. Thus 
the Report and Order is successful neither in its treatment of the need 
for improved secondary service nor its supposed “solution™ to the 
problem of improving groundwave service to nighttime primary "white 
areas.” 

8. WGN submits that, on reconsideration, the Commission should 
recognize at long last that the only realistic way to improve 
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existing radio service - both primary and secondary - during nighttime 
hours is through continued protection and eventual expansion of the 
service areas of established Class I-A broadcast stations now operating 
on the clear channels. In support of this contention, WGN hereby adopts 
as its own the CCBS petition for reconsideration being filed simultaneously 
herewith. In the event that the Commission acts favorably on the CCBS 
petition, the further relief requested by WGN in its own behalf in this 
petition would be unnecessary. 
Il. Conditional Request for Evidentiary Hearing 
9. In the event that the Commission, upon reconsideration of its 
Report and Order, once again concludes that the public interest would 
be served by duplication during nighttime hours of one or more existing 
Class I-A broadcast stations and that--WGN should be among 
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those stations duplicated, WGN hereby asserts its right, as an existing 
licensee of the Commission whose outstanding authorization would be 
modified by finalization of the amendments to the Rules proposed in 
the Report and Order, to show at an evidentiary hearing that, at least 
in its case, duplication of its frequency during nighttime hours would 
not be in the public interest. | 


A. The Report And Order Looks to a Modification of WGN's 
Outstanding License Which Cannot Be Made Final Until 


WGN Has Been Accorded an Evidentiary Hearing. 
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10. As an existing and long-time licensee of the Commission, 


WGN is not only bound by the Commission's outstanding rules and 
regulations, but is also entitled to their protection. By virtue of the 
classification of 720 kc as a Class I-A frequency in Section 3.25 of the 
Rules and the resulting protection requirements set forth in Section 
3.182(v), WGN's entire nighttime secondary service area is protected 
against interference from co-channel stations. The Report and Order 
in this proceeding proposes a modification of the Commission's rules 
which would create a new class of broadcast stations, one of which 
would be assigned to 720 kc for operation during nighttime hours with 
a power of at least 10 kilowatts. | 

11. There can be no doubt that final adoption of the foregoing 
change in the Commission’s allocation rules for standard broadcast 
stations would constitute, 'in fact and in substance, " a modification of 
WGN's outstanding license. Federal Communications Commission v. 
National Broadcasting Company (KOA), 319 U. S. 239, 245 (1943).* 


EE | 


* KOA held that the rules prohibiting nighttime operation on Class 
I-A channels 
“were incorporated into the terms of KOA’s license ... To 
alter the rules so as to deprive KOA of what had been 
assigned to it, and to grant an application which would 
create interference on the channel given it, was in fact 
and in substance to modify KOA’s license. This being so, 
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Section [316] required that it be made a party to the pro- 
ceeding. We can accord no other meaning to the language 
of the proviso which requires that the holder of the license 
which is to be modified must have notice in writing of the 
proposed action and the grounds therefor and must be given 
a reasonable opportunity to show cause why an order of 
modification should not issue." (319 U. S. at pp. 245-6) 


[ 4388] 
This being so, it follows that the rule changes proposed in the Report 
and Order may not be made final, as against WGN, until it shall have 
been given a reasonable opportunity to show cause at a public hearing 
why such a modification of its license would be contrary to the public 
interest. 

12. WGN's right to an evidentiary hearing before the modification 
of its license proposed in the Report and Order in this proceeding is 
in no way affected by the fact that a general rulemaking proceeding has 
been held on the overall policy question of whether existing Class I-A 
frequencies should be duplicated during nighttime hours. Such a 
proceeding provides no substitute for weighing in an adjudicatory 
context of the actual evidence bearing on and relevant to the ultimate 
public interest question involved in the authorization of a new nighttime 
station on a frequency not hitherto subject to objectionable co-channel 
interference during nighttime hours. 

13. This is particularly true here in view of the protracted past 
history of this proceeding. The "evidentiary" phases of this investiga- 
tion were concluded fourteen years ago this month in October, 1947. 
The engineering and other evidence submitted to the Commission in 
the en banc hearing held during 1946 and 1947, moreover, was all 
addressed to the general policy question posed by the need of existing 
Class I-A stations for higher power and the inconsistent claim that 
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nighttime service could be improved by a duplication of those stations. 
At the time of the evidentiary presentation herein the Commission's 
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present proposal to authorize a new Class II-A station on 720 ke some- 
where in Nevada or Idaho had not yet been formulated. Obviously, WGN 
did not have notification in writing of such a proposed modification of 
its license at the time nor, indeed, did it receive any such specific 
notification until release of the Further Notice of Proposed Rulemaking 
in this proceeding in April, 1958. | 

14. The written submissions filed in this proceeding i in April, 
1958 also fall short of the adjudicatory hearing required by the 
Communications Act before modification of the licenses of existing 
broadcast stations. Such modifications may be made final only where 
the licensee has had an opportunity to present evidence, to cross- 
examine parties advocating the modification, and to present oral argu- 
ment to the Commission on the questions of fact and law involved. 

15. Nor is WGN's right to an evidentiary hearing on the proposed 
assignment of a co-channel nighttime broadcast station to 720 ke in 
Nevada or Idaho abridged by the fact that its currently outstanding 
license is subject to renewal before the Commission at this time. Both 
Section 307(d) of the Communications Act and Section 9 of the Adminis - 
trative Procedure Act recognize that a license for an activity of a 
continuing nature, upon timely application for renewal, remains in full 
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force and effect pending action on the renewal application. And the 
Communications Act is equally explicit that the renewal application 


may not be denied, in whole or in part, without a “full hearing" 
pursuant to the provisions of Section 309. The hearing required ona 
renewal application has been equated to the hearing required under 
Section 316 of the Communications Act by the Supreme Court, as 
follows: 

"The Commission for specified reasons may revoke any 

station license pursuant to the procedure prescribed in 

Section 312(a) . . . It may also modify a station license 


if in its judgment ‘such action will promote the public 
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interest, convenience, and necessity or the provisions 
of this chapter . . . will be more fully complied with." 
Section 312(b). And licenses for broadcasting stations 
are limited to three years, the renewal being subject to 
the same considerations and practice which affect the 
granting of original applications. Section 307(d) ... 


But in all those instances the licensee is given an oppor- 


tunity to be heard before final action can be taken." 
Ashbacker Radio Corporation v. Federal Communica- 


tions Commission, 326 U. S. 327, 332 (1945) (emphasis 

supplied) 

16. Indeed, the Commission has recognized in analogous situa- 
tions in the past that the mere fact that a station's application for re- 
newal of license comes due at or about the time the Commission is 
considering modifying that authorization in no way diminishes the 
licensee's right to show cause at a hearing why the modification should 
not be made effective. In the proceedings leading to the appeal in 
Peoples Broadcasting Company v. Federal Communications Commission, 
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93 App. D. C. 78, 209 F. 2d 286 (1953), the Commission, after rule- 
making, determined to substitute Channel 8 for Channel 4 at Lancaster, 


Pennsylvania, and issued an appropriate order to WGAL, Inc., the 
licensee of Channel 4, pursuant to Section 316 of the Act, to show cause 
why its frequency should not be modified in accordance with the rule- 
making decision. Only a few days after issuance of the show cause 
order, WGAL, Inc., filed a timely application for renewal of its 
license. The Commission thereupon renewed the license of the station 
for Channel 4, subject to the show cause proceedings. In its later 
decision affirming the Commission's action, the Court noted this 
procedure with apparent approval. Peoples Broadcasting Company v. 
Federal Communications Commission, supra, 93 App. D. C. at p. 80, 
209 F. 2d at p. 287. 


tees 


17. That the evidentiary hearing to which a licensee is s entitled 
before modification of an outstanding license for broadcast activity of 
a continuing nature may not be denied merely because an application for 
renewal is pending is also apparent from a consideration of the incon- 
gruous results which would follow if the cunverse were true, Since the 
Commission may grant licenses of shorter duration than the maximum 
three years permitted for broadcast stations by the Communications 
Act (Section 307(d), as amended) it could easily deprive existing 
licensees of any adjudicatory hearing at all prior to modification of 
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their licenses merely by issuing licenses for brief periods . The way 
would thus be open for the Commission substantially to "nullify rights 
which the Act confers, though it preserves them in form. Ww ' American 
Broadcasting Company v. Federal Communications Commission, 

89 App. D. C. 298, 306, 191 F. 2d 492, 501 (1951). Plainly, Congress 
could not have intended that the specific and express hearing rights 
conferred on existing licensees by Sections 309 and 316 of the Act 

could be so easily defeated. | 


18. Finally, it has been repeatedly stressed on judicial review 
of Commission decisions that a broadcasting license, in view of the 
substantial investment involved, “confers a private right, although a 
limited and defeasible one, "which may not be abridged or taken away 
without traditional procedural due process. L. B. Wilson, Inc. v 
Federal Communications Commission, 83 App. D. C. 176, 181, 170 
F. 24793, 798 (1948). * | 

19. It is recognized that the foregoing interpretation of an 


existing licensee's rights under the Communications Act may be to 


* In the lower court's opinion in the KOA case, National peoadoast= 
ing Company v. Federal Communications Commission, 76 App. 

D. C. 238, 243, 132 F. 2d 545, 556 (1942), affirmed, Federal 
Communications Commission v. National Broadcasting Company 
(KOA), 319 U. S. 239 (1943), Justice Rutledge SS that 
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“procedural due process protects [licensees] against [arbitrary 
peercmuriee action], and does so notwithstanding the broad rule- 
wer and discretion given the Commission concerning the 


ae of conducting its business.“ (Italics added. ) 
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some degree at variance with the Commission's recent disposition of 
a similar contention in connection with the Bakersfield, California, 
deintermixture proceedings. See Marietta Broadcasting, Inc., 21 
R. R. 78 (1961). In that case, contrary both to the plain meaning of 
the statute as interpreted by the courts and to its own previous 
procedures in similar instances, * the Commission held that an exist- 
ing television station whose frequency is changed as a result of rule- 
making is entitled only to an evidentiary hearing on the question of 
whether its license should be modified for the remainder of the current 
license period, and that even this question does not permit a reappraisal 
of the merits of the conclusions reached in the rulemaking. It is obvious, 
however, that factual dissimilarities exist between a specific and 
individual television deintermixture proceeding such as the Bakersfield 
case and the general investigation leading to the Report and Order in 
this proceeding. Most prominent among such distinctions is the fact 
that, in the television case, the initial rulemaking proceeding is 
directed to the specific channel change ultimately adopted and made 
the basis for modification of the outstanding license; whereas in this 
proceeding no such specific modification was ever proposed until long 
after completion of the presentation of evidence and the eve of the final 


* See Evansville Deintermixture Case, 15 R. R. at p. 1586 (1957); 
Fresno Deintermixture Case, 15 R. R. at p. 1597 (1957). 
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decision. Television deintermixture proceedings are specific and 
directed in most cases to an individual station, and consequently that 
station has full notice from the outset of the exact terms of the 
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proposed modification of its license. This proceeding, on the other 
hand, was a general, industry-wide investigation affecting numerous 
existing licensees. The need for an evidentiary opportunity to demon- 
strate that the specific modification of license proposed as' a result of 
the rulemaking would not be in the public interest is thus far greater in 


the case of WGN than in the case of an individual television station 


whose frequency is changed in a rulemaking proceeding. 

20. Assuming, however, that the Commission deems WGN's 
request for an evidentiary hearing to be governed by the same doctrines 
which applied in the Bakersfield case, then WGN requests that the 
Commission reconsider its action in that proceeding to the extent 
that it held that a licensee's right to an evidentiary hearing prior to 
modification is coterminous with the expiration date in its! presently 
outstanding authorization. For the reasons stated above, such a 
result would run contrary not only to the commands of both the Communi- 
cations and Administrative Procedure Acts that licenses for activities 
of a continuing nature shall not be abridged without hearing, but also to 


the demands of constitutional due process. | 
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B. In an Evidentiary Hearing WGN Would Show That, Regardless of 
the Wisdom of Duplication of Class I-A Frequencies Generally, 


the Assignment of a Second Station on 720 KC at Night in Idaho 
or Nevada Would be Plainly Contrary to the Public Interest. 
21. Although it would appear that the burden of proof is imposed 


on the Commission by Section 316 of the Act, WGN, in asserting its 
right to a prior evidentiary hearing on this question, is fully prepared 
to go forward at such a hearing with the introduction of evidence which 
would show beyond peradventure that, regardless of the overall ultimate 
merits of duplication of Class I-A frequencies on a national basis, it 
would be plainly contrary to the public interest to authorize a second 
station on 720 ke in Nevada or Idaho under the terms of the new alloca- 
tion rules proposed in the Report and Order in this proceeding. 
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22. In this connection, WGN wishes to make clear that it does 


not desire an opportunity to reargue in an evidentiary context the basic 


policy question of duplication versus higher power for Class I-A stations 
generally at issue in this rulemaking proceeding. WGN agrees with 

the Commission's decision in the Bakersfield Deintermixture Case, 

cited above, at least to the extent that it stands for the proposition that 

a general policy question, once determined in an otherwise valid over- 
all rulemaking proceeding, does not have to be relitigated in individual 
evidentiary hearings at the request of every licensee whose license would 
be affected by changes resulting from the general policy decision. This 
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is not to say, however, that the individual impact of new rules formulated 
in the general rulemaking on specific stations whose licenses are being 
modified thereby is also impervious to further evidentiary scrutiny. 

23. WGN is prepared, and hereby offers, to prove at an adjudica- 

tory hearing that the proposed duplication of its existing Class I-A 
frequency by a Class II-A station located in Nevada or Idaho would be 
contrary to the public interest for at least the following reasons: 

1) The need for the new groundwave service to nighttime 
white areas which would be made possible through an 
increase in power by WGN to 750 kw outweighs the 
need for the corresponding new service which could 
be provided by a Class II-A station in Idaho or Nevada. 

The need for WGN's established nighttime secondary 
service beyond its 0.5 mv/m 50% skywave contour 
outweighs the need for the limited new service which 
would be provided by the interfering Class II-A station 
in Nevada or Idaho. 

There is no community in either Idaho or Nevada 
capable of supporting a Class II-A station in 
accordance with the specifications of the Report and 
Order relating to power, antenna system, and service 
to nighttime groundwave white areas. 
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If a Class I-A frequency is necessary to provide addi- 


tional nighttime groundwave service to Nevada or 
Idaho, there are other such frequencies ESSE SE 
to this purpose than 720 ke. | 

The continued protection of 720 ke against objectionable 
interference during nighttime hours is required by 
national defense and emergency military communica- 


tions considerations. 
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24, Each of the foregoing issues is directly relevant to the 

final determination of whether it would be in the public interest to 
modify WGN's existing license in the manner proposed in the Report 


and Order in this proceeding. None of the factual questions asserted 
in the foregoing issues has been answered or even explored in the 
general rulemaking leading to the adoption of the Report and Order 
herein. Such issues may be resolved definitively only in “the crucible 
of an evidentiary hearing," Evansville Deintermixture Cas e, 15R. R. 
1586F (1957), where the right of objection and cross ~examination exists 
and where the validity of the evidence relevant to each issue can be 
tested and established. Exploration of the important factual questions 
raised therein is not merely a matter of satisfying WGN's right to a 
hearing before its license is modified; it is also the Commission's 
duty to determine, under Section 307 (b) of the Communications Act, 
whether the assignment of a specific Class I-A station to 720 ke in 
accordance with the general policy decision reached in the Report and 
Order in this case would promote a more efficient, fair and equitable 
distribution of available radio frequencies than that which would be 
possible from the continued utilization and improvement of WGN's 
existing nighttime interference-free primary and secondary service. 
Cf. Beaumont Broadcasting Corporation v. Federal Communications 
Commission, 91 App. D. C. 111, 202 F. 2d 306 (1952). . 
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25. The attached engineering affidavit is not meant to be 
inclusive of the proof which WGN would offer at the hearing it hereby 
requests. Rather,’ it indicates the general technical basis for the 
factual allegations to which WGN would address its evidence in the 
hearing. This affidavit shows that a Class II-A station located in 
Hawthorne, Nevada, * in accordance with the service criteria of the 
Report and Order ‘would under optimum conditions be able to bring 
a first nighttime groundwave service to a total population of only 
8,644 persons, whereas an increase in operating power by station 
WGN to 750 kw would bring such a new service to almost 71,000 
persons residing in Wisconsin, Michigan, and Iowa, or almost 10 
times the white area population which would be served, at best, by 
the Class II-A station. The same affidavit shows that vast areas and 
populations now receiving WGN’s nighttime skywave service west of 
Chicago would be deprived of that service by the operation of a Class 
II-A station on 720 kc in Nevada. Without more, these facts establish 
that, prima facie, a far more fair, equitable and efficient allocation 
of available broadcast service can be achieved by maintaining WGN's 
existing nighttime interference-free service and allowing WGN to 


increase its power than by curtailing that service to the 50% 0.5 millivolt 


* Hawthorne had a 1960 population of 2,838. 
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per meter skywave contour of WGN's existing operation and authorizing 
a highly inefficient Class II-A station in Idaho or Nevada, even under 
optimum conditions for the latter operation. 
IV. Conclusion 

26. For the foregoing reasons, WGN respectfully requests 
that the Commission 

1) Reconsider and set aside its Report and Order 

in this proceeding for the reasons stated in the 
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Petition for Reconsideration being filed simul- | | 
taneously herewith by CCBS. | 
In the event that upon reconsideration the general 
policy determinations reached in the Report and 
Order are not set aside, institute an appropriate 
adjudicatory hearing in which WGN shall be afforded 
a reasonable opportunity to demonstrate that the 
specific assignment of a new Class II-A broadcast 
station to 720 kc in Idaho or Nevada would be plainly 
contrary to the public interest. | 

27. In aid of the foregoing relief, WGN hereby supports and 
adopts as its own the motion, being filed simultaneously herewith by 


[ 4400] 
CCBS, to say the effective date of the new rules ~agpeueal in the 
Report and Order pending disposition of all petitions for reconsidera- 
tion or other relief which may be filed in this proceeding. | 
Respectfully submitted, | 
WGN, INC. : 


By 
Reed T. Rollo 


Percy H. Russell 


R. Russell nate 


Aloysius MeCabe 


Kirkland, Ellis, oS een Chaffetz & 
Masters 
800 World Center Building 
Washington 6, D. C. 
Its Attorneys 


October 16, 1961 
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ENGINEERING STATEMENT 
ON BEHALF OF 
WGN, INCORPORATED 


DOCKET 6741 
October 16, 1961 


[4402] 
A. D. RING & ASSOCIATES 
CONSULTING RADIO ENGINEERS 
1710 H STREET, N. W. 
WASHINGTON 6, D. C. 


October 16, 1961 

City of Washington 
District of sie 

Howard T. Head, being first duly sworn, upon oath deposes and 
says that he is a consulting radio engineer, a partner in the firm of 
A. D. Ring & Associates, with offices at 1710 H Street, N. W., 
Washington, D. C. He is a registered professional engineer (Reg. No. 
2521) in the District of Columbia. His qualifications as an engineer 
are a matter of record with the Federal Communications Commission. 

The firm of A. D. Ring & Associates has been retained by WGN, 
Inc., licensee of standard broadcast station WGN, Chicago, Illinois, 
to make engineering studies of the Commission's Report and Order in 
Docket 6741, released September 14, 1961. The Commission's 
Order provided, among other things, for the assignment of a Class 
II-A unlimited time station in the states of Nevada or Idaho on 720 kc. 
WGN is licensed for operation on 720 kc with a power of 50 kw unlimited 
time as a Class I-A station. The distance from Chicago to the nearest 
portion of the State of Idaho is approximately 1180 miles, and the most 
distant portion of Nevada is approximately 1700 miles. 
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According to the Commission's Order, the Class I-A assignments 
which are contemplated are intended to render the maximum possible 
amount of primary ground wave service to “white areas" at night. 
Studies have been made to determine the primary service which could 
be rendered by a Class I-A station in Nevada or Idaho operating in 
accordance with the Commission's requirements as compared with any 
nighttime primary service to "white areas" which could be provided 
by an increase in power of WGN from 50 kw to 750 kw on 720 ke. These 
studies show that the Commission's aim of providing maximum night- 
time primary service in "white areas" could be far more: readily 
realized by the power increase of WGN than by the assignment of a 
new Class II-A station in Nevada or Idaho. | 

Figure 1 is a map showing portions of the nighttime type B 
service contours for WGN as defined in Exhibit 109 in Docket 6741 
showing the improvement in Type B service which would be provided 
by the WGN power increase. This map also shows those’ areas which 
now receive Type B service from stations other than WGN. There will 
be seen from Figure 1 that an increase in power of WGN from 50 kw to 
750 kw would provide a first nighttime primary (Type B) service to an 
area of substantial size which does not now receive primary service 
at night from any radio station. 

Figure 2 is a map showing the nighttime interference -free 
(Type B) service contour of a possible station in Nevada on 720 ke 
operating with a nighttime power of 10 kw and employing a directional 
antenna to protect WGN. This station has been assumed to be assigned 
to Hawthorne, Nevada, and this | 
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location was chosen so as to include within the nighttime service 
contour the maximum possible population in Nevada not now receiving 


nighttime primary service. 
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The area and population shown on Figures 1 and 2 which do not 
now receive primary service at night, but which would receive 
primary service from each of these operations have been determined 
and are listed in the following table: 


"White Area” 
Served By Area Population 


WGN Power Increase 3,990 sq. mi. 70, 909 
Hawthorne Class I-A 2, 964 8,644 


It will be seen that the proposed WGN power increase would be many 
fold more effective in accomplishing the Commission's stated purpose 
of serving "white" area at night than with the proposal to assign a 
Class I-A station to Nevada. 

Not only would the WGN power increase result in a substantial 
improvement in the Type B service rendered at night, but it would 
also provide a substantial improvement in all types of skywave service 
(Types D, E and F) rendered by WGN at night. This improvement is 
illustrated by exhibits previously submitted by Clear Channel Broadcasting 
Service in this proceeding. 

In contrast, the assignment of a 10 kw Class I-A unlimited-time 
station to Nevada or Idaho on the basis proposed by the Commission 
would permit WGN to render interference-free service at night only 


to the 0.5 mv/m 50% skywave contour for the present 50 kw operation, 


and interference from the Nevada or Idaho assignment would result in 
progressive degradation 
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of the WGN service beyond the 0.5 mv/m 50% skywave contour. This 
is illustrated by Figure 3, which shows the WGN 0.5 mv/m 50% skywave 
contour and interference which would be caused by a typical directional 
antenna providing only the protection contemplated by the Commission's 
Order. 

Studies have also been made to determine the feasibility of 
employing a frequency other than 720 kc for 10 kw unlimited-time 
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operation in Nevada or Idaho. These studies show that 660 ke or 830 
ke could be used for this purpose in compliance with the criteria 


| 
employed by the Commission for assigning Class I-A stations to the 


Class I-A clear channels, in full compliance with the Commission's 
Technical Standards. | 
In making the engineering studies reflected in this affidavit, 
the engineering exhibits already in the record in this docket have been 
relied on in determining the location of Type B service contours of 
authorized stations. The Nevada station was assumed to protect WGN 
in accordance with the requirements of the Commission's Order, and 
nighttime limitations in Nevada were calculated using the propagation 
curves\intended for this purpose by the Commission. Groundwave 
contours for the Nevada station were calculated in the usual manner. 
Affiant states that the calculations and exhibits in this report 
were made by him personally or under his direction and that all facts 
contained herein are true of his own knowledge except where stated 
to be on information or belief, and as 
[ 4406] 
to those facts, he believes them to be true. 
/s/ Howard T. Head | 


——————_—_ 


Affiant 
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[Rec'd Oct. 16, 1961-FCC] 


PETITION FOR RECONSIDERATION | 

Westinghouse Broadcasting Company, Inc. (hereinafter referred 
to as "WBC"), by its attorney, John W. Steen, Esq., herewith respect- 
fully petitions the Commission to reconsider its order released Septem- 
ber 14, 1961 amending its rules relating to Class I-A channels, re-open 
the record, and take the actions herein suggested. In respect thereof it 
is shown as follows: | 

1. The Commission has concluded that the basic "clear channel 
problem" can best be resolved by breaking down 13 Class I-A clear 
channels and preserving the remaining 12 Class I- A in status quo with- 
out, however, reaching a decision "either for or against the use of high 
power" (Paragraph 25). WBC respectfully submits that, notwithstanding 
the Commission's reservation, the alleged "solution" of the clear chan- 
nel problem in this manner will probably foreclose, for all practical 
purposes, any future consideration of other, and perhaps more efficient 


and satisfactory, solutions. Past allocation ecpetences) 


[4453] 
clearly demonstrate that partial, or interim solutions, "cast the die" 


and foreclose consideration of practical solutions to increasingly seri- 
ous problems arising in the future. For example, the step-by -step allo- 
cation decisions involving VHF channels 1-6, the FM allocations, and 
VHF channels 7-13 contributed to the difficulties in solving the present 
VHF-UHF situation. | 

2. The basic issue in the clear channel problem, service to the 
sparsely settled white areas, requires a total solution including a deci- 
sion on whether or not the use of higher power is an essential element. 
Any partial solution, including that adopted by the Commission at this 
docket, may (and WBC on the basis of past experience in other allocation 
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plans predicts that it will) foreclose an ultimate solution on a practical, 
satisfactory, and efficient basis. The basic radio allocation plan consist- 
ing of a division of the standard broadcast spectrum into clear, regional 
and local channels, has served the U. S. well since its institution in 1928. 
The instant decision constitutes an erosion of this tried and tested formu- 
la without reaching a total conclusion. Only on the basis of the most ur- 
gent and immediate demands do we believe that the lesson to be learned 


from the allocation difficulties now facing other services should be for- 


gotten and the ultimate total solution forced into a specific avenue of ap- 
proach by virtue of a previously adopted "interim or partial" solution. 
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3. For example, the instant partial solution forecloses the Com- 
mission, the individual licensees and the affected public from any future 
consideration of the use of higher power on any of the 13 channels now 
to be duplicated by new Class II stations. Whether or not such fore- 
closure constitutes a practical adverse effect on the individual licensees 
and those segments of the public affected, the Commission proposes not 
to decide at the present time. That such action presently adversely af- 
fects their legal rights and restricts their future freedoms, cannot be 
denied. 

4. The "partial solution" adopted in the instant order poses seri- 
ous legal problems under Section 307(b) of the Communications Act of 
1934 as amended. This section places the statutory duty upon the Com- 
mission to make "such distribution of licenses, frequencies, hours of 
operation, and of power among the several states and communities as to 
provide a fair, efficient and equitable distribution of radio service to 
each of the same;"" (emphasis supplied). WBC respectfully submits that 
the instant decision severely limits, if not completely removes, the Com- 
mission's freedom to carry out this Congressional mandate if and when 
further consideration is given to the use of higher power. If the demand 
for new Class II stations, anticipated in the instant decision, develops, 
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vested property rights will remove, for all practical purposes, 13 of 
the present clear channels from all future consideration on the use of 
higher power no matter what the public needs may DRONEH to be. 
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5. WBC also urges the Commission to give serious reconsidera- 
tion to whether or not, in practical operation, the white” area problem 
will be solved to any substantial extent by the proposed new Class I-A 
assignments in light of restrictions imposed upon those assignments: 
"Prospective applicants in each case can and should be expected to pick 
locations and design operations which . . ." serve an area which is at 
least 25% presently "white" with a minimum of 10 kw power. By virtue 
of financial statistics filed with the Commission on a confidential basis 
each year, the Commission is in a position to take judicial notice of the 
general size and nature of a population necessary to economically sus- 
tain over a period of years a broadcast operation using 10 kw or more 
power. Granted that no one expects the Commission to concern itself 
with the economics of broadcasting on a case-by-case basis since such 
consideration would be clearly contrary to the intent of Congress. Con- 
versely, however, in the promulgation of a broad allocation plan, the 
Commission cannot be expected to close its eyes to the economic facts 
of the broadcasting industry, disregard the public's interest in scarce 
channels, and make allocations in places where there is, no population 
to sustain their continued use. Therefore, WBC most strongly urges 
the Commission to reconsider the instant decision to the extent of de- 
termining with substantial exactness, the areas of the v. §. within which 
the new Class II-A stations can be located, meet 
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the 25% "white area” restriction, and still have some reasonable likeli- 
hood of continued successful operation by virtue of the size and nature 
of the population within such area. 
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6. Assuming, arguendo, that upon reconsideration the Commis- 
sion finds that there are a sufficient number of areas and populations 
within which the new Class II-A stations can be located with reasonable 
promise of successful operation, WEC further suggests that additional 
consideration be given to whether or not such single | assignments (a) 
are the most efficient use of the spectrum as required by the statute, 


and (b) will long remain as single assignments or be further broken 


down by additional assignments in response to additional needs and thus 
converting these 13 clear channels into the equivalent of regional chan- 
nels. WBC respectfully submits that such reconsideration and re-study 
will clearly indicate that this allocation is not, from the long-range, 
practical viewpoint, the most efficient use of the spectrum and that the 
WEC proposals submitted at this docket under date of March 25, 1960 
will serve more people in more white areas with a new primary service 
and with a greater likelihood of continued successful financial operations, 
than the instant decision of the Commission. 


Conclusion 
Therefore, for the foregoing reasons, WEC urges the Commission 
to re-open the proceedings at this docket, reconsider its 
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proposed rules, and take the following actions in the following order: 

(a) Reconsider and determine now whether or not the use of 
higher power will be a necessary element of the total solution of 
the clear channel problem, and, if it finds that it is, the geograph- 
ical locations and frequencies that shall be used for such higher 
powered broadcasting; 

(b) If the use of high power is found to be in the public inter- 
est, allocate the use of higher power on the selected frequencies 
in a manner equitable among the various states as required by 
statute, giving due recognition to the rights of the individual li- 
censees of the 25 clear channels and the respective public audi- 
ences which they serve; 


(c) Reconsider and re-determine whether or not, in light of 


the authorization for the use of high power, the distribution of 
such allocations among the several states and the existence of 

the present clear, regional and local channels, the public interest 
and public safety requires any duplication of any of the clear chan- 
nels; | 

(d) If the Commission, on the basis of such reconsideration, 
finds that the public interest requires the duplication of some of 
the clear channels, the method, manner and location of the addi- 
tional stations that would constitute (1) the most efficient use of 


the spectrum, and (2) the locations and 
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the authorized powers of operation where the nature and size of 


the populations give reasonable promise of economic support neces- 
sary to justify applications, construction, and continued operation 


of the new stations in the public interest. 
Respectfully submitted, 


WESTINGHOUSE BROADCASTING 
COMPANY, INC. 


By /s/ John W. Steen, 
Counsel 


October 16, 1961 
40 Wall Street 
New York 5, New York 
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[Rec'd Oct. 26, 1961-FCC] 


OPPOSITION TO PETITIONS FOR RECONSIDERATION 


1. Marietta Broadcasting, Inc. ("Marietta"), licensee of standard 
broadcast station KFMB, San Diego, California, opposes the Petitions 
for Reconsideration filed herein by The Goodwill Stations, Inc. (""WJR"), 
Clear Channel Broadcasting Service ("CCBS"), Genesee Broadcasting 
Corporation, WGN, Inc., Earle C. Anthony, Inc., Westinghouse Broad- 
casting Company, Inc., Columbia Broadcasting System, Inc., and Atlanta 
Newspapers, Inc., to the extent that the Commission is asked therein to 
reconsider the disposition of the frequency 760 kc made in its Report 


and Order herein 


2. WIR basés its request for reconsideration of the Commission's 
Order herein on the proposition that the Commission should authorize 
operation by Class I-A stations at powers in excess of the present au- 
thorized maximum of 50 kw, thus providing, in its view, a more satis- 
factory solution of the problem of furnishing service to "white areas" 
than the solution adopted by the Commission. CCBS's Petition is in 
substance a more extensive reargument of the same point. The Peti- 
tions of the other parties above named are fundamentally similar to 
those of WJR and of CCBS, dealing particularly with specific frequen- 
cies on which those stations hold Class I-A licenses. 


ia 
i The CBS Petition, filed October 20, 1961, also requests stay of the 


Commission's Order. Since this request is not made in a separate plead- 
ing under §§ 1.12(a) and (b) of the Rules, it is entitled to no considera- 
tion. In any event, as Marietta pointed out in its Opposition to Motion for 
Stay, filed October 23, 1961, whether or not stay of the general provisions 
of the Order is appropriate, stay of the aspects thereof dealing with 760 
ke is not. 
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3. However valid or invalid the general proposition may be that an 
overall "white area” problem would be better met by the increase in power 
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of existing stations than by the licensing of new stations, the Commis- 
sion's disposition of 760 kc is subject to special considerations inappli- 
cable to the majority of channels affected by the Order. The Commis- 
sion repeatedly emphasized, and WIR concedes, that the Commission’ 8 
disposition of 760 kc was made to solve a unique problem. Hence, how- 
ever appropriate it might be for the Commission to reconsider the over- 
all policy choice between duplication on the one hand and increased power 
on the other, the special circumstances under which the Commission 
made provision for 760 ke render it inappropriate that that provision be 
reconsidered as well. | 

4. In any event, the Commission gave full consideration to its dis- 
position both of the overall policy problem and of 760 ke. ' All interested 
parties had full opportunity to comment with respect to the disposition 
of 760 kc that was in fact made. The Commission reached its conclu- 
sion in this matter in the light of full information as to all relevant facts, 
and after giving careful consideration to all proposals and counter-pro- 
posals. In the Petitions for Reconsideration no significant new matter 
is alleged that was not before the Commission in arriving at its decision. 
As a practical matter, operation of KFMB as proposed would have no sig- 
nificant adverse impact on WJR. Reconsideration of the commissions 
disposition of 760 kc is therefore unwarranted. | 

I. THE COMMISSION'S DISPOSITION OF 760 KC WAS MADE IN 

THE LIGHT OF SPECIAL AND COMPELLING CIRCUMSTANCES. 

5. The Commission's disposition of 760 ke was made to provide 
a channel for KFMB, the only station in the 48 adjoint states forced to 
vacate its frequency as a result of the United States- Mexican broadcast- 
ing agreement, which went into effect in early 1961. In its Report the 
Commission was repeatedly explicit that this was the purpose intended 
to be served by its assignment of a Class II-B 5 kw station to San Diego 


on 760 kc. This assignment, the Commission observed, was made "in 


a way designed to meet 
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special situations arising out of the entry into force of the United States- 


Mexican Broadcasting Sereeenene A to meet the unique problem "of 


finding a suitable frequency on which the service heretofore provided by 
KFMB at San Diego may continue to be rendered The Commission 
repeatedly made it clear that, as WJR Concedean, the Commission's 
disposition of 760 kc was made "not... to solve the main issues of the 
clear channel proceeding but for this special limited perposene/ 

6. The aspects of the Commission's Order dealing with 760 kc are 
thus subject to considerations that do not apply to the main body of the 
Order. They deal with a very rare situation such as has come before 
the Commission only a handful of times in its history. Whatever con- 
siderations might militate for or against the reconsideration by the Com- 
mission of its overall policy with respect to the choice between duplica- 
tion of the I-A channels or the increasing of the power of Class I-A sta- 
tions as a means of expanding service to "white areas" clearly do not 
apply to the special case of 760 kc, subject as it is to unique considera- 
tions involving the international obligations of the United States. 

I. THE COMMISSION HAS FULLY CONSIDERED ALL FACTORS 


RELEVANT TO ITS DISPOSITION OF 760 KC, AND NO GROUNDS 
JUSTIFYING A RECONSIDERATION THEREOF HAVE BEEN 


ADVANCED, 

7. Few administrative proceedings have considered a policy ques- 
tion so much at length and in such exhaustive detail as this proceeding 
has considered the appropriate disposition of the Class I-A channels. 
The proceeding was initiated more than sixteen years ago. Extensive 
hearings were held, with oral argument, more than thirteen years ago. 
The Further Notice of 1958, and the Third Notice of 1959, reactivated 
the proceeding 


J Report, para. 35. 


2/ Id., para. 78. 
3/ war's Petition, para. 3. 
4/ Report, para. 3. 
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and elicited a host of comments which thoroughly explored all aspects 
of the questions involved. The fundamental policy question of duplica- 
tion of the Class I-A channels versus increase in power of existing I-A 
stations has been debated from the beginning: CCBS offered its "20 sta- 
tion plan" as far back as 1948. It and individual protagonists of the in- 
creased-power concept have repeatedly and exhaustively presented their 
case. The Commission reached its conclusions in the light of this full 
presentation. No useful purpose would be served by Commission 
reconsideration of these questions. 

8. Similarly, the question whether the unique problem of KFMB 
should be solved by making available to it one of the Class I-A frequen- 
cies, and the further question which frequency should be so made avail- 
able, has been fully canvassed already. Wrather-Alvarez Broadcasting, 
Inc., a predecessor licensee of KFMB, filed comments in 1959 in re- 
sponse to the Further Notice suggesting that 760 kc be made available 
to KFMB. Again in 1960, in response to the Third Notice, Marietta filed 
comments suggesting 760 ke as a satisfactory frequency: for the solution 
of its problem. Other interested parties similarly filed comments and 
reply comments which thoroughly explored that proposal and alternative 
proposals. CCBS avers that the Commission gives "no rational reasons" 
for its conclusion that 760 kc offers the best solution for the problem 


posed by the impact of the Mexican agreement on KFMB. — e But the 


Commission was careful to note the factors considered by it in reach- 

ing this conclusion. It explicitly stated that it had "given consideration 
to all comments relating to KFMB's request for shift to. 760 ke or other 
frequency, and to possible alternative solutions" -- specifically includ- 
ing comments of WIR. 2/ Its conclusion was based on a "painstakingly 


careful review of all the availabilities,""2/a "painstaking 


ST en 
1 CCBS Petition for Reconsideration, para. 83. 
2/ Report , para. 79. 


3/ Id., para. 81. 
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balancing of all pertinent considerations," which took into account 
requirements of protection to Mexican channels, availabilities of other 
Class I-A channels for Class II-A stations elsewhere, domestic and 
Canadian co-channel and adjacent-channel limitations on individual 
Class I-A allocations, and related considerations. 2/ It noted the inter- 
est of another party in a Class I-A operation in San Diego, the possi- 
bility of interest of other parties in 760 kc at San Diego, and the neces- 
sity of a waiver of § 3.37 of the Rules as to a station on 740 ke in Ava- 
lon, California. 3/ In short, the Commission clearly gave exhaustive 
consideration to all aspects of its decision to assign 760 ke to San Diego 
for use by KFMB, and no useful purpose would be served by reconsider- 
ation of that decision. 

9. WJR presents no new evidence to justify reopening of this deci- 
sion. Indeed, its only suggestion of any such new matter is in connec- 
tion with its conditional request for evidentiary hearing, which is ex- 
pressly contingent on denial by the Commission of its Petition for Re- 
hearing: WJR tentatively suggests that "there appear to be some tech- 
nical possibilities of operation on 1000 xe."4/ But, as is brought out in 
detail in the attached Engineering Statement, the frequency 1000 ke would 
be wholly unsatisfactory as an equitable solution of the problem faced by 
KFMB. 3/ Use of 1000 ke by KFMB would require not one but two waivers 
of § 3.37 of the Rules, for a 2 mv/m and 25 mv/m overlap would be pre- 
sented between KFMB and both KGBS, Los Angeles, and KFWB, Los An- 
geles. Several co-channel stations both in California and in Mexico 
would create interference to KFMB. Night operation on 1000 ke would be 
unfeasible because of stations KOMO, Seattle, and XEOY, Mexico City; 
KFMB's nighttime 


I Id., para. 81. 
; 2/ Id., para. 18. 


3/ Id., para. 79. 


4/ Engineering Statement attached to WJR's Petition for Reconsidera- 
tion, p. 4. 


5/ Engineering Statement, pp. 2-3. 
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limitation would be 12.0 mv/m, and the necessity of protedting KOMO, 
a Class I-B station, would practically eliminate service north of KFMB's 
transmitter. In short, 1000 ke would manifestly be wholly, unsatisfactory 
as a substitute for KFMB's present operation. And in any event, WIR 
had full opportunity to urge the use of 1000 ke at the appropriate stage 
of the proceeding. The Commission should not reopen this record now 
in order to consider the suggestion at this late date. | 

10. Finally, it should be pointed out that in fact WIR's grievance 
is nominal. It is very doubtful as a practical matter that operation by 
KFMB in accordance with the Report and Order would cause any loss of 
significant service to WJR. Operation of KF'MB in accordance with the 
Report and Order would more than protect WJR's 0.5 mv/ m 50% skywave 
contour. a/ As the attached Engineering Statement points out, while 
groundwave signals less than 0.5 mv/m are sometimes useful, the inter- 
mittent service of the skywave means that as a practical matter greater 
signal strength is needed to provide significant service. 2 In fact, tak- 
ing Type F service pursuant to Exhibit 109 as a standard, = (3/ the limits 
of that service for WJR fall generally some 200 miles short of the 0.5 
mv/m 50% skywave contour which KFMB would more than protect. 4/ 
WIR has itself offered evidence of only the most isolated instances of 
actual listener response beyond its 0.5 mv/m 50% skywave contour: dur- 
ing a four-month period, it received mail -- perhaps only one letter -- 
from each of three widely separated counties in the entire vast area west 
of that contour. 3/ Even WJR's thesis that operation of KFMB in accord- 
ance with the Report and Order would preclude its providing increased 


LY Engineering Statement, p. 1. 
2/tpid. 


3/ The Commission has more than once recognized Exhibit 109 as "the 
most comprehensive and realistic tool yet devised for the evaluation of 
standard broadcast service." Report, para. 49. 


4/ engineering Statement, p. 2. 
5/thid. 


soa2 540 

[4642] 

service to white areas in northern Michigan is untenable. As the attach- 
ed Engineering Statement makes clear, if increased power for WJR were 
authorized in the future it would be able to provide such service to north- 
ern Michigan while still protecting KFMB's operation by the use of a 
suitable directional antenna. / In short, the impact on WJR of operation 
by KFMB in accordance with the Report and Order would be insubstantial 
and does not warrant reconsideration by the Commission of its disposi- 
tion of 760 ke. 

WHEREFORE, the Petitions for Reconsideration filed on behalf of 
the parties aforesaid, and all other such petitions, should be denied at 
least to the extent they seek reconsideration of the Commission's dispo- 
sition of 760 ke. 

Respectfully submitted, 


MARIETTA BROADCASTING, INC. 
By /s/ Ernest W. Jennes 


By /s/ Thaddeus Holt 


Covington & Burling 
701 Union Trust Building 
Washington 5, D. C. 


Attorneys for 
Marietta Broadcasting, Inc. 


October 26, 1961 


y/ Engineering Statement, p. 2. 
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MARIETTA BROADCASTING, INC. 
RADIO STATION KFMB 
SAN DIEGO, CALIFORNIA 


ENGINEERING STATEMENT OF 
ROBERT L. HAMMETT, CONSULTING RADIO ENGINEER 


The firm of Hammett & Edison, Consulting Radio Engineers, has 
been retained by Marietta Broadcasting, Inc., licensee of, Radio Station 
KFMB, San Diego, California, to make engineering studies of the Peti- 
tion for Reconsideration and Conditional Request for Evidentiary Hear- 
ing, dated October 16, 1961, filed by The Goodwill Saher: Inc., licensee 
of Station WJR, Detroit, Michigan. | 

The Federal Communications Commission, in its Report and Order 
adopted September 13, 1961 in Docket No. 6741, assigned the 760 kc chan- 
nel for use by Station KFMB in San Diego as a replacement for the 540 ke 


channel which must be vacated by KFMB in accordance with the 1957 
agreement between the United States and Mexico. Radio Station KFMB 
is prepared to make the necessary construction to change frequency and 
this firm has been retained to design an appropriate directional antenna 
system to provide complete protection to the existing primary ground- 
wave and secondary skywave service areas of Station WIR. 

In its Petition, WJR alleged that it would lose existing secondary 
skywave nighttime service in rural areas as a result of interference 
caused by the proposed 760 kc operation of Station KFMB. Engineering 
studies which I have made show that this would not be the case. It is 
readily possible to design and install a directional antenna for Station 
KFMB which would provide complete protection to the existing 0.5 mv/m 
50% time nighttime secondary skywave coverage of Station WJR, as de- 
fined by the Rules of the Federal Communications Commission. The pro- 
posed 0.025 mv/m 10% time skywave contour of KFMB would be located 
west and south of the WJR secondary service area. 
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Figure 2 of the engineering statment, dated October 16, accom- 
panying the WJR Petition purports to show the interference to the WJR 
skywave service area from KFMB. The map of Figure 2 is not suffi- 
cient to show any loss of service since it does not establish any region 
outside the 0.5 mv/m 50% time contour to which service is now given 
by WJR in the absence of interference from KFMB. The shaded area 
on Figure 2 has an undefined western boundary and an incorrectly shown 
eastern boundary, the 0.025 mv/m 10% time skywave contour not being 
significant for computing interference outside the 0.5 mv/m 50% time 
skywave contour. It should be emphasized that the alleged loss is out- 
side the W3IR secondary service area as computed by any recognized 
procedure. 

In my opinion, there now exists no significant service by W4JR out- 
side its 0.5 mv/m 50% time skywave contour; there can, therefore, be 


no loss of service where none exists. Groundwave signals with an in- 


tensity less than 0.5 mv/m are useful in some areas during daytime 
hours in the absence of atomospheric noise, interference, and objection- 
able fading. However, the intermittent reception associated with skywave 
propagation requires higher median field intensities to produce satisfac- 
tory service at night. These facts are recognized in Section 3.182 of the 
FCC Rules. 

The more refined methods for predicting service areas set forth 
in Exhibit 109 of Docket No. 6741 indicate that the secondary service 
area of WJR is not even as extensive as the 0.5 mv/m 50% time skywave 
contour would indicate. Type F service is the largest of the three types 
of skywave service defined in Exhibit 109, and in my 
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opinion, is a reasonable representation of the maximum usable second- 
ary service area of Station WJR. It is noted that the recent filings by 
WJR employ Exhibit 109 in computations of nighttime skywave service 
area, as do the filings of the Clear Channel Broadcasting Service to 
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which WJR subscribes. Studies which I have made show that the Type 
F service area of WJR generally falls short of the 0.5 mv/ m 50% time 
contour by approximately 200 miles. The proposed operation of Station 
KFMB would not cause any reduction in the existing Type F service of 
WIR. | 
In support of its claim that existing service from WJR would be 
lost by the operation of KFMB on the 760 ke channel, WJR refers to 
Exhibit 11 in the Clear Channel Broadcasting Service comments of Aug- 
ust 15, 1958. An examination which I have made of Exhibit 11 shows 
that it is a map on which certain counties have been blacked in on the 
basis of mail received by WJR. Although Exhibit 11 does not show the 
0.5 mv/m 50% skywave contour of WJR, superimposing this contour on 


the map shows that mail was received, during the four- month period un- 
der consideration, from only three counties west of the 0. 5 mv/m con- 
tour. These counties are Tulsa in Oklahoma, El Paso in ‘Colorado, and 
Chaves in New Mexico. The cities of Tulsa, Colorado Springs, and Ros- 
well are located in these counties, respectively, so it can be seen that 
isolated rural areas are not necessarily involved. Furthermore it is 
possible, and quite likely, that only a single letter was received during 
the four-month period from each of these counties. It is therefore my 
conclusion that WJR has not demonstrated any substantial listening audi- 
ence outside of its 0.5 mv/m 50% time skywave contour. 

The WJR Petition showed that, in the event it were permitted to 
operate with 750 kw, Type B groundwave service would be given to an 
existing "white area" in northern Michigan. WJR asserted that protec- 
tion against co-channel interference would have to be provided in order 
for such service to be rendered. Studies which I have made of the "white 
area’ coverage shown by Figure 1 of the WJR Petition, indicate that the 
Type B service of WIR would be limited by atmospheric noise and inter- 
ference from other existing stations. Speciiceny at the point located at 
North Latitude 43°58'00" West Longitude 86°00 00°, the skywave field 
intensity from KFMB, operating with a directional antenna designed to 
protect the existing W3R 0.5 mv/m 50% time skywave contour, would be 
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only 0.00353 mv/m 50% time as computed in accordance with Exhibit 
109. This would limit WJR only to the 0.13 mv/m contour. In this 
region the limitation due to atmospheric noise alone is 0.30 mv/m. It 
should further be noted that the use of a directional antenna at 750 kw 
by WJR would permit greater service to the Northern Michigan area 
than shown in WJR Figure 1, while at the same time avoiding any in- 
creased interference to KFMB above that which would be caused by the 
existing operation of WJR. 

In its Petition, WJR alleges that there are available for KFMB 
other frequencies which are as well suited as 760 kc. WJR suggests 
only two frequencies, 830 kc and 1000 kc. The first of these has pre- 
viously received extensive study, the results of which are set forth in 
my engineering exhibit dated March 28, 1960 in this Docket, which was 
considered by the FCC. Studies which I have made show that it would 
not be possible for Station KFMB to operate on the 1000 ke channel to 
provide service in any way as extensive as that on the 760 ke channel. 
As noted by WJR, the use of the 1000 ke channel by KFMB would cause 
an overlap of 25 and 2 mv/m contours with Station KGBS, 1020 kc, Los 
Angeles, California. There would also be created an overlap, which was 
not mentioned by WJR, of 25 and 2 mv/m contours with Station KFWB, 
980 kc, Los Angeles, California. The measurements submitted by this 
firm on November 20, 1959 in Docket No. 12813 confirm the existence 
of 2.0 mv/m service from KFWB in portions of the city of San Diego. 
Other stations which would cause daytime loss to KFMB on the 1000 ke 
channel or a 
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limitation of potential coverage are Station KCHV, Coachella, XECL, 
Mexicali, and KCMJ, Palm Springs. Nighttime operation of KFMB on 
the 1000 ke channel would not be feasible in my opinion because of the 


extremely high nighttime limitation resulting from interference caused 
by Station KOMO, 1000 kc, 50 kw DA-N, Seattle, Washington, and XEOY, 


545 


1000 kc, 50 kw, Mexico, D.F. As a result of such interference, the 
KFMB nighttime service would be limited to the 12.0 mv/ m contour. 
For this reason alone, the nighttime se rvice would be much smaller 
than on the 760 ke channel which is limited only to the 1. 96 mv/m con- 
tour. Furthermore, it would be necessary to protect the existing night- 
time secondary service area of Station KOMO which reaches to a point 
about 230 miles north of San Diego. The extremely critical directional 
antenna required to protect KOMO would prevent KFMB from having 
any significant service north of its transmitter site. The restrictions 
on the use of 1000 kc in San Diego would yield a service area limited to 
the north by the directional antenna, to the west by the Pacific Ocean, 
and to the south by the Mexican border. Very little usable service would 
result and it is my conclusion that the 1000 kc channel would not be an 
acceptable solution to the KFMB problem. 

HAMMETT & EDISON. 

Consulting Radio Engineers 

/s/ Robert L. Hammett 


October 24, 1961 | 
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AFFIDAVIT 
State.of California ) 
County of San Mateo 


Robert L. Hammett, being first duly sworn upon oath, deposes 
and says: | 

1. That he is a qualified engineer and a partner in the firm of 
Hammett & Edison, Consulting Radio Engineers, with pia located 
near the city of San Francisco, California, | 

2. That he graduated from Stanford University in 1942, received 
a Master of Arts Degree in Electrical Engineering from Stanford 
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University in 1943, was a Research Associate at Radio Research Lab- 
oratory, Harvard University from 1943 through 1945, was a partner in 
the firm of A. Ear] Cullum, Jr., Consulting Radio Engineers, Dallas, 
Texas, from 1946 through 1951, and has carried out a consulting prac- 
tice in San Francisco since 1952, 

3. That the firm of Hammett & Edison, Consulting Radio Engi- 
neers, has been retained by Marietta Broadcasting, Inc., licensee of 
Radio Station KFMB, San Diego, California, to make engineering stud- 
ies of the Petition for Reconsideration and Conditional Request for Evi- 
dentiary Hearing, dated October 16, 1961, filed by The Goodwill Stations, 
Inc., licensee of Station WJR, Detroit, Michigan, 

4. That he has carried out such engineering work and that the re- 
sults thereof are attached hereto and form a part of this affidavit, and 

5. That the foregoing statement and the report regarding the afore- 
mentioned engineering work are true and correct of his own knowledge 
except such statements therein made on information and belief, and as to 
such statements, he believes them to be true. 

/s/ Robert L. Hammett 


[JURAT the 24th day of October, 1961. ] [Notarial Seal] 
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B 
SUPPLEMENT TO REPORT AND ORDER FCC 61-1293 
11534 


By the Commission: Commissioners Lee and Cross absent. 


1. The Commission, on September 14, 1961, released its Report 
and Order in the above-captioned Docket concluding the clear channel 
proceeding. Many inquiries have been received from applicants for new 
stations on frequencies adjacent (i.e., within 30 kc) to one of the 12 Class 
I-A clear channels presently held in status quo. The Commission, on its 
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own motion, has reconsidered the portion of the Report and Order (para- 
graphs 63-65) dealing with the "freeze" on such applications. ~ 

2. We have determined that the over-all objectives of the clear 
channel decision and the public interest considerations therein involved 
can be better served by certain modifications with regard to the treat- 
ment of applications for frequencies within 30 ke of one of the 12 undup- 
licated Class I-A clear channels. In recognition of the equities and pub- 
lic benefits involved in processing applications for new stations on, or 
change of frequency to, one of those frequencies, and in an effort to 


simplify for all concerned the processing of such applicat ions as will 


not hinder our future freedom of action with regard to the unduplicated 
clear channels, the Commission is amending its Rules to accomplish 
the following: As to the 12 clear channels on which decision has been 
deferred -- beginning October 30, 1961, applications will not be accept- 
ed for new stations on, for change of frequency to, or to increase power 
or operate during nighttime hours not previously authorized on a fre- 
quency within 30 ke of one of these 12 Class I-A frequencies. Applica- 
tions for such facilities filed prior to October 30, 1961 will be studied 
in the light of their likely impact upon the possible future use of the un- 
duplicated clear channels. From such study, it is contemplated that 
more precise engineering criteria might evolve which can then be ap- 
plied in acting upon those applications now pending and announced as 
standards to govern the acceptance of future applications on these ad- 
jacent frequencies. This moratorium on applications does not apply 
where the facilities requested are in Hawaii, Alaska, Puerto Rico or 
the Virgin Islands. Applications for other types of changes in facilities 


on these adjacent frequencies will be processed and acted upon in nor- 


mal course. 


V/ The Commission has not yet had an opportunity to consider the 
numerous petitions for reconsideration filed in this Docket but will do 
so at a later date. | 
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3. The Commission adheres to its announced purpose of preserv- 
ing freedom of action to determine the future use of the 12 Class I-A un- 
duplicated clear channels. At the same time, the action taken herein 
looks to the development of standards and procedures designed to mini- 
mize the impact of this decision upon the near-term use of the adjacent 
channels. 

4. Accordingly, we are amending Sections 1.351(b) and (c) to in- 
corporate the changes discussed above. 

5. Authority for adoption of the rule changes herein is contained 
in Sections 4(i) and (j), 303, and 307(b) of the Communications Act of 
1934, as amended. Section 4(a) of the Administrative Procedure Act 
exempts from the requirement of publication of general notice of pro- 
posed rule making "rules of agency organization, procedure, or prac- 
tice’. Because the rule changes herein are procedural, notice and pub- 
lic procedure thereon are unnecessary. Similarly, the effective date 
provision of Section 4(c) of that Act applies only to substantive rules. 
(See also Sections 1.211(a) and 1.2 19(b) of our Rules.) The other rules 


changes occasioned by the clear channel decision are to be effective 
October 30, 1961 and making the changes herein effective that same date 
will avoid confusion and the possibility of an interim period governed by 


different procedural rules. We find, therefore, that the public interest 
will be served by making the rules changes herein effective October 30, 
1961. 

6. In view of the foregoing, IT IS ORDERED this 27th day of Octo- 
ber 1961, That the introductory paragraph of Section 1.351 and Sections 
1.351(b) and (c) of the Commission's Rules ARE FURTHER AMENDED 
as set forth in the Appendix hereto effective October 30, 1961. 

[SEAL] FEDERAL COMMUNICATIONS COMMISSION 


/s/ Ben F. Waple 
Attachment Acting Secretary 


Released: November 1, 1961 
NOTE: Rules changes herein will be covered by T.S. I-14. 


ES 
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APPENDIX | 


In § 1.351, the introductory text and paragraph (b) are amended to read 
as set forth below and paragraph (c) is deleted: 


§ 1.351 Applications for frequencies adjacent to Class I-A channels. 


Notwithstanding the provisions of any other rules of the Com- 
mission, all applications (regardless of when they were or may be 
filed) for frequencies located within 30 ke of a Class) I-A channel 
listed in § 3.25(a) of this chapter will be subject to the provisions 
of this section. The provisions of paragraph (a) of this section ap- 
ply to the frequencies listed therein, which are within 30 kc of a 
Class I-A channel on which an unlimited time Class) 0 assignment 
is specifically provided for in § 3.22 or 3.25(a) of this chapter. 
The provisions of paragraph (b) of this section apply to the fre- 
quencies listed in paragraph (b) of this section, which are within 
30 ke of the remaining Class I-A channels. Where a frequency is 
listed both in paragraphs (a) and (b) of this section, applications 
for facilities on such frequency are subject to the provisions and 


restrictions contained in both of said paragraphs. 
* * * * 


(b)(1) Until September 1, 1964, or such earlier date as may 
be announced, the provisions of this paragraph will, apply to all 
applications for the following frequencies: 

610, 620, 630, 680, 690, 710, 730, 790, 800, 810, 850, 
860, 900, 1010, 1050, 1060, 1070, 1130, 1140, 1150, 
1170, 1190 and 1220 ke. | 


(2) Applications will not be accepted on or after October 30, 


1961 for new stations on, change of existing stations to, or for in- 
crease in power or operation during nighttime hours not previous - 
ly authorized on, one of the designated frequencies. 
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(3) Applications of the type described in subparagraph (2) of 
this paragraph filed before October 30, 1961 will be studied in the 
light of the effect that grant thereof might have upon possible future 
uses of the Class I-A channel or channels located within 30 ke of 
the frequency involved (e.g., authorization of power greater than 
50 kw for Class I-A stations, or additional unlimited time co-chan- 
nel assignments). Processing rules will be adopted upon conclu- 
sion of such study. 

(4) Applications for other changes in facilities on the desig- 
nated frequencies will be processed and acted upon in normal course. 

(5) Action will not be withheld under this paragraph on applica- 
tions for facilities in Alaska, Hawaii, Puerto Rico, or the Virgin Is- 
lands. 
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[Rec'd Nov. 6, 1961, FCC] 


Excerpts From 
Response of CCBS to Pleadings filed in Response to 
Report and Order Released September 14 1961 


__Report and Order Keleasee “eee 


Clear Channel Broadcasting Service (CCBS), by its attorneys, 
hereby files its response to the pleadings filed in response to the Com- 
mission's Report and Order released on September 14, 1961.- 


I. Summary of Pleadings Filed 
1. As set forth in Appendix A hereof, 22 petitions for reconsider- 


ation were filed in response to the Commission's Report and Order re- 
leased herein on September 14, 1961. Some of the 22 petitions for re- 
consideration included stay requests. In addition, separate stay petitions 
were filed by CCBS and the licensee of WCCO, Minneapolis. 

2. Excluding the 6 petitions for reconsideration filed 
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-’ By an Order released October 30, 1961, the Commission extended 
the time for filing to November 6, 1961 (Public Notice B-12221). 


* * * * * 
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rehearing filed October 16, 1961, any such duplication of a Class I-A 
frequency will not improve service to white areas and will prohibit the 
only feasible solution of the white area problem, namely authorizing each 
of the Class I-A stations to operate with power in excess of 50 kw. 

17. For the same reasons, CCBS opposes the petition of the li- 
censee of KXL, Portland, Oregon, which asserts that KXL should be au- 
thorized to operate fulltime on 750 kc. In this connection, the opposition 
to the KXL petition filed herein on October 26, 1961 by the licensee of 
WSB, Atlanta, Georgia is hereby incorporated herein by reference. 


VI. Petition Filed by the Licensee of KBIG Avalon, California 


Petinion filed bye. ee 


18. CCBS has no objection to and supports that portion of the KBIG 
petition which urges that 760 kc should not be assigned to KFMB in view 
of the violation of Rule 3.37 which would be involved. However, for the 
reasons given above in paragraph 16, CCBS opposes that part of the 
KBIG petition which urges that 830 kc should be assigned to it if 760 ke 
is assigned to KFMB. Neither 760 ke nor 830 ke should be broken down 


unless and until each is authorized to operate with power in excess of 
50 kw. 


x 
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[Rec'd Nov. 6, 1961-FCC] 
OPPOSITION TO PETITION FOR 
RECONSIDERATION AND REHEARING 
Midwest Radio-Television, Inc., licensee of Station WCCO, Minne- 
apolis, Minnesota, a party to the above-entitled proceeding, by its at- 
torneys, hereby submits its Opposition to the Petition for Reconsidera- 
tion and Rehearing filed herein on October 20, 1961, by John Poole 
Broadcasting Co., Inc. (KBIG). In support thereof, it is respectfully 
shown as follows: 


I. Background 

1. Midwest Radio-Television, Inc. is the licensee of station WCCO, 
a Class I-A station operation on 830 kc in Minneapolis, Minnesota. As 
the "dominant station" on 830 kc, WCCO is the only station in the coun- 
try regularly licensed to operate thereon during nighttime hours. 

2. In its Report and Order released in the instant Clear Channel 
proceeding on September 14, 1961, the Commission concluded that new 
unlimited time Class II-A stations should be permitted on certain of the 
Class I-A channels, but not including 830 kc. As for the Class I-A chan- 
nels such as 830 kc not being broken down at this time, the Commission 
stated: 


[4698] 
‘We thus leave open and unprejudiced the question of whether, and 


if so how, the public interest would be served by changing the rules 
affecting the use of the 12 Class I-A channels [including 830 kc] 
now left in status quo. At such time as further developments, in- 
cluding progress under the changes we now adopt, provide needed 
additional light on the question we will give further consideration 
to how best to utilize the 12 clear channels not now disturbed” 
(Report, Par. 21). 
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3. Station KFMB has been operating on 540 ke in San Diego, Cali- 
fornia. However, pursuant to the recent United States-Mexican Broad- 
casting Agreement, the Government of Mexico has been accorded a 
Class I-A priority on this channel. Thus, the Commission was present- 
ed with the problem of providing a suitable replacement frequency for 
KFMB in order that it might continue to render its service to the San 
Diego community. The Commission proposes in the Clear Channel Re- 
port to resolve this special problem arising from the entry into force 
of the above Agreement by permitting KFMB to employ the Class I-A 
frequency 760 kc. In deciding on this particular frequency, the Commis- 
sion explained that: 

"A painstaking careful review of all the availabilities persuades us 
that 760 ke is the preferable choice, taking into account require- 
ments of protection to Mexican stations on other Class I-A chan- 
nels, the availabilities of some other places in the United States, 
domestic and Canadian co-channel and adjacent channel limitations 
on the allocation of individual Class I-A clear chanhels, and re- 
lated considerations. We accordingly herein assign 760 ke for use 
for a Class II unlimited time operation at San Diego" (Report, Par. 
78). 

The Commission further stated that, in reaching the decision to employ 


760 kc in San Diego, it was fully aware: 


[4699] 
"That an authorization under this rule [for 760 kc in San Diego] 

will require waiver of Section 3.37 of our rules because of a 2 

mv/m and 25 m/m overlap with Station KBIG, Avalon, California 

(740 ke)." 

4. John Poole Broadcasting Co., Inc. is licensed to eee sta- 
tion KBIG on 740 ke with 10 kw power, daytime only, at Avalon, Catalina 
Island, California. And, as noted above, the Commission stated in its 
Clear Channel Report, that in concluding that station KFMB in San Diego 
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should be switched to 760 ke, it was fully aware that such allocation 
would require a waiver of the Rules pertaining to 2 mv/m and 25 mv/m 
overlap with station KBIG. In its Petition for Reconsideration and Re- 
hearing, KBIG nevertheless argues that the Commission erred in failing 
either to shift station KFMB to 830 ke instead of 760 kc, or to shift sta- 
tion KBIG to 830 kc. As will be shown, there is no merit to KBIG's Pe- 
tition and it should be summarily rejected. 


Il. KBIG's Petition Sets Forth Nothing New. 

5. An examination of KBIG's pleading reveals that it is simply a 
warmed-over version of the selfsame contentions already presented to 
the Commission by KBIG in the Clear Channel proceeding. These con- 
tentions were carefully considered but were rejected by the Commission. 
KBIG's pleading itself concedes that its reply comments, submitted in 
the Clear Channel case on June 1, 1960, advanced the very same allega- 
tions now rehashed in its Petition for Reconsideration and Rehearing -- 


namely, 


[4700] 
that operation by KFMB on 760 kc in San Diego would create a problem 
for KBIG on adjacent channel 740 ke in Avalon. Indeed, a good portion 
of KBIG's petition is devoted simply to a recapitulation of its prior com- 
ments. Thus, KBIG has enjoyed a full and complete opportunity to pre- 
sent its views to the Commission in this proceeding and in fact did so. 
And the contentions which it submitted to the Commission -- now repeat- 
ed in its latest pleading -- received full and careful consideration by the 
Commission. In short, in its instant pleading, KBIG has presented no 
new or additional facts or evidence which would warrant reconsideration 
or rehearing of the Commission's action earmarking 760 ke for station 
KFMB in San Diego. 
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I. In Any Event, There is No Merit in KBIG's Request 

6. Aside from the foregoing, there is no merit to KBIG's sugges - 
tions that KFMB be switched to 830 ke in place of 760 ke. wcco has 
already demonstrated, in its comments and reply comments submitted 
in this proceeding, that duplication of Class I-A channel 830 ke in Cali- 
fornia, or elsewhere, would seriously disserve the public interest. The 
contentions presented in those documents established beyond question 
that WCCO should remain the only full-time station on 830 ke. Accord- 
ingly, to the extent that KBIG suggests that KFMB should be switched to 


830 kc, there is no merit to its request and it should be denied. 


[4701] 
IV. KBIG's Alternate Request That It Be Switched to 830 kc 
Is Untimely. 
7. As noted above KBIG requests, in the alternative, that in the 


event KFMB employes 760 ke in San Diego, KBIG should then be shifted 
to 830 kc. This request, however, comes far too late for consideration 


in this case. KBIG had full opportunity to present comments and reply 
comments in this proceeding; nevertheless, it failed to present this lat- 
est proposal in a timely filing. Such a basic proposal made at this junc- 
ture in the case, long after the date for filing comments, and after the 
Commission's Decision is announced, is not entitled to consideration in 
this proceeding and should be summarily dismissed. af 

WHEREFORE, in view of all the foregoing, it is respectfully re- 
question that the aforesaid Petition For Reconsideration and Rehearing 
of John Poole Broadcasting Co. Inc. (KBIG) be denied. 

Respectfully submitted, 


MIDWEST RADIO-TELEVISION, INC. 
(WCCO) 


By /s/ Peter Shuebruk 
By /s/ Herbert M. Schulkind 


Fly, Shuebruk, Blume and Gaguine 
1612 K Street, N.W., Washington 6, D.C. 


Novemb er 6, 1961 Its Attorneys 
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i This proposal was presented by KBIG in a Petition to File Supple- 
mental Comments on July 25, 1961, also long after the date for filing 
comments and replies in the proceeding; and the pleading was correctly 
rejected by the Commission in its Report and Order. 


[Certificate of Service] [4702] 
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[Rec'd Nov, 6, 1961 -FCC] 


PARTIAL OPPOSITION TO "PETITION FOR 
RECONSIDERATION AND CONDITIONAL 
REQUEST FOR EVIDENTIARY HEARING" FILED 
BY THE GOODWILL STATIONS, INC. 

Crowell-Collier Broadcasting Corporation, the licensee of Stand- 
ard Broadcast Station KFWB, Los Angeles, California (hereinafter re- 
ferred to as KFWB), by its attorneys, respectfully opposes the "Petition 
for Reconsideration and Conditional Request for Evidentiary Hearing" 
filed in the above-entitled proceeding on October 16, 1961, by The Good- 
will Stations, Inc., the licensee of Standard Broadcast Station WJR, De- 
troit (hereinafter referred to as WJR), to the extent that the said WJR 
petition proposes consideration of the assignment of the frequency 1,000 
kilocycles to Station KFMB, San Diego, California. ~ In support thereof 
the following is shown: 

1. On Page 4 of the Engineering Statement filed in support of the 
WIR petition for reconsideration, it is asserted that there "appear to be 
some technical possibilities" of operation by KFMB on 1,000 kilocycles, 
if the Commission would entertain a waiver of 


ey In an action taken on October 26, 1961, the Commission extended to 
November 6, 1961 the time for filing responses to petitions for reconsid- 
eration of the Commission's September 14, 1961 Report and Order in the 
above-entitled proceeding. 
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Rule 3.37 required because of overlapping 2 mv/m and 25 mv/m con- 
tours with Station KGBS, operating on 1020 kilocycles at Los Angeles. 
In Paragraph 18 of the petition, it is asserted that "there are other fre- 
quencies than 760 ke better or as well suited for use on a’ fulltime basis 
at San Diego with power of 5 kw", a fact which WJR offers to prove in 
an evidentiary hearing requested pursuant to Section 316 of the Com- 
munications Act of 1934, as amended. It appears that 1 ,000 kilocycles 
is one of the frequencies which WJR is advancing as preferable to 760 
kilocycles for use by KFMB. 
2. Station KFWB operates at Los Angeles on the frequency 980 


kilocycles, with power of 5 kilowatts, and unlimited hours of operation. 
Station KFWB places a signal of 2 mv/m over portions of the City of 

San Diego. Operation by KFMB on the frequency 1,000 Kilocycles would 
be expected to involve an overlap between the 25 mv/m contour of KFMB 
and the 2 mv/m contour of KFWB, operating on 980 kilocycles at Los 
Angeles, contrary to Rule 3.37, and would cause objectionably interfer - 
ence to KFWB. (With respect to the location of the KFWB 2 mv/m con- 
tour, see the Engineering Exhibits prepared by Hammett & Edison, San 
Francisco, California, the Consulting Radio Engineers for Station KFWB, 
dated November 20, 1959, and filed in connection with the application of 
Burr Stalnaker, John B. Stodelle and Melva G. Chernoff, 'd/b as Southbay 
Broadcasters for a construction permit for a new standard broadcast 
station at Chula Vista, California, File No. BP- 11469, Docket No. 12813. 
See also the Engineering Statement of Robert L. Hammett, dated Octo- 
ber 24, 1961, and filed with the Commission in support ¢ of the "Opposi- 
tion to Petitions for Reconsideration" filed by Marietta Broadcasting, 
Inc. in the 

[4712] | 
above-entitled proceeding on October 26, 1961). In view of the 25 and 
2.0 mv/m contour overlap between KFMB and KFWB, KFWB is opposed 
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to any proposal for the allocation of 1,000 kilocycles to KFMB. 

WHEREFORE, THE PREMISES CONSIDERED, it is respectfully 
requested that the Commission take no action in response to the WIR 
"Petition for Reconsideration and Conditional Request for Evidentiary 
Hearing” which would look toward the allocation of the frequency 1,000 
kilocycles to Station KFMB, San Diego, California. 

Respectfully submitted, 


CROWELL-COLLIER BROADCASTING 
CORPORATION 


By /s/ John D. Matthews 
Its Attorney 


John D. Matthews 
Dow, Lohnes and Albertson 
Munsey Building, Washington, D.C. 
Counsel for Crowell-Collier Broadcasting Corporation 
November 6, 1961 


[Certificate of Service] [4713] 
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FURTHER SUPPLEMENT TO REPORT AND ORDER 


B 
FCC 62-117 
14521 
By the Commission: Commissioners Hyde and Ford voting to defer ac- 
tion; Commissioner Lee abstaining from voting. 

1. On October 27, 1961, the Commission adopted its first Supple- 
ment to the Report and Order of September 13, 1961 in the above-caption- 
ed Docket concluding the clear channel proceeding. The purpose of the 
supplemental Order was to effect certain modifications with regard to 
the treatment of applications for frequencies within 30 kc of one of the 
12 unduplicated Class I-A clear channels and, as such the action repre- 
sented a reconsideration by the Commission of paragraphs 63-65 of the 
Report and Order of September 13, 1961. 
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| 
2. In the Supplemental Report, we stated that applications for new 


stations on, for change of frequency to, or to increase power or operate 
during nighttime hours not previously authorized on a frequency within 
30 kc of one of the 12 unduplicated channels would not be accepted for 
filing on or after October 30, 1961. We stated further: 

"Applications for such facilities filed prior to October 30, 1961 will 
be studied in the light of their likely impact upon the possible fu- 
ture use of the unduplicated clear channels. From such study it is 
contemplated that more precise engineering criteria might evolve 
which can then be applied in acting upon those applications now 
pending and announced as standards to govern the acceptance of 
future applications on these adjacent frequencies.” | 
3. The Commission has studied 107 pending applications for these 

adjacent channels and from this study has developed stan rds to govern 


our future practice in accepting and acting upon such applications. In 


substance, these standards reflect our consideration of two possible fu- 
ture uses of the twelve unduplicated Class I-A channels: | high power, to 


a maximum of 750 kc, and duplication in specified areas with a new Class 
II unlimited time assignment similar to proposed assignments adopted in 
our Report and Order of September 13, 1961. | 

4. Accordingly, Section 1.351(b) of the Commission's Rules will 
be amended to reflect the standards so developed. New applications 
which contain proper engineering data to demonstrate their compliance 
with the standards will now be accepted for filing. Applications now on 
file for the channels adjacent to the unduplicated Class I-A channels will 


| 
be studied in light of the standards set forth in the amended Rule. Those 


[4771] 
applications found not to conform to the standards will be placed in the 


pending file and held without further processing or consideration until 
September 1, 1964, or such earlier date as may be announced. Applica- 
tions conforming to all standards set forth in the amended Rule will be 


acted upon in normal course. 
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5. Additionally, the paragraphs of Section 1.351 will be rearranged, 


primarily for purposes of greater clarity. As amended, Section 1.351(a) 
refers only to those ten adjacent channels which are within 30 kc of a 
Class I-A channel for which duplication has been provided but which are 
not, at the same time, within 30 ke of an unduplicated channel. The 
amended Section 1.351(a) also incorporates a more precise definition of 
"undue risk of interference" to a possible new Class II assignment on a 
duplicated channel. Section 1.351(b) now refers to those twenty channels 
which are adjacent to both duplicated and unduplicated Class I-A chan- 
nels and sets forth the criteria which will govern out future acceptance 
of, and action upon applications for those channels. Section 1.351(c) sets 
forth analogous criteria for those three channels which are within 30 kc 
of unduplicated channels and not, at the same time within 30 kc of any 
channel for which duplication has been provided. 

6. The standards adopted herein are simply a further refinement 
and clarification of matters previously decided. Because we had not pre- 
viously arrived at the precise criteria to be applied in accepting and act- 
ing upon applications involving frequencies adjacent to one or more of 
the Class I-A channels, we had provided, in our September 14, 1961 Re- 
port and Order, that certain applications would be accepted for filing and 
held in a pending file. Having now formulated the criteria, it becomes 
less of an administrative burden to accept only those applications which 
contain the requisite showing of compliance with the criteria announced 
herein. This change of procedure is in the public interest and does not 
affect any substantive rights. See Fort Harrison Telecasting Corporation 
v. F.C.C., U.S. App. D.C., No. 16,321, decided December 14, 1961, 22 RR 
2031. We note further that our present action is a relaxation of the re- 
strictions announced in the Supplement to Report and Order adopted Oc- 
tober 27, 1961, (FCC 61-1293), in which we amended the Rules to provide 
that no applications for new stations, power increases, or new nighttime 
operations on frequencies adjacent to the twelve unduplicated Class I-A 
channels would be accepted or considered. 
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7. In one respect, the rules now adopted impose an additional re- 
striction, in that applications for major changes in facilities other than 
power increases or new nighttime hours -- i.e., changes involving new 
directional or non-directional operation -- will be subject. to the provi- 
sions of Section 1.351, where they would have possible impact on poten- 
tial uses of the twelve unduplicated I- A channels. Hitherto, such appli- 
cations have not been subject to any such restrictions (See § 1.351(b)(4), 
as adopted in the September Report and Order and left unchanged in the 
October Supplement). With respect to the very few pending applications 
falling into this category no such problems of possible impact exist; 
therefore this change affects, at most, only potential applicants. Such 
additional restriction is clearly required if possible uses of the undupli- 
cated I-A channels are to be protected. | 


[4772] | 

8. Authority for adoption of the rule changes herein is contained 
in Sections 4(i) and (j), 303 and 307(b) of the Communications Act of 1934, 
as amended. Section 4(a) of the Administrative Procedure Act exempts 
from the requirement of publication of general notice of proposed rule 
making "rules of agency organization, procedure, or practice”. Because 
the rule changes herein are procedural, notice and public procedure 
thereon are not required. Similarly, the effective date provision of Sec- 
tion 4(c) of that act applies only to substantive rules whereas the present 
Rule changes are, as noted above, both procedural and for the most part, 
a relaxation of existing restrictions. (See also Sections 1. 311(a) and 
1.219(b) of our Rules). We find, therefore, that the public interest will 
be served by making the rules changes herein effective immediately and, 
for these reasons, and for the reasons stated in the preceding paragraphs, 
notice and rule-making would not serve the public interest. 
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9. In view of the foregoing, IT IS ORDERED, This 31st day of 
January , 1962, that Section 1.351 of the Commission's Rules IS FUR- 
THER AMENDED as set forth in the Appendix hereto, effective Janu- 
ary 31, 1962. 

FEDERAL COMMUNICATIONS COMMISSION 


/s/ Ben F. Waple 
Acting Secretary 


Released: February 5, 1962 


NOTE: Rules changes herein will be covered by T.S. I-16. 
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APPENDIX 
Section 1.351 is amended to read as follows: 
§ 1.351 Applications for frequencies adjacent to Class I-A channels. 
Notwithstanding the provisions of any other rules of the Commis- 


sion, all applications (regardless of when they were or may be filed) for 
frequencies located within 30 kc of a Class I-A channel listed in & 3.25(a) 


of this chapter will be subject to the provisions of this section. The pro- 


visions of paragraph (a) of this section apply to the frequencies listed 
therein, which are within 30 kc of a Class I-A channel on which an un- 
limited time Class II assignment is specifically provided for in 883.22 

or 3.25(a) of this chapter, and which are not within 30 ke of the remain- 
ing Class I-A channels (except with respect to 740 and 1230 kc which are 
to be considered as being within 30 kc of duplicated I-A channels only). 
The provisions of paragraph (b) of this section apply to the frequencies 
listed in that paragraph, which are within 30 ke of unduplicated Class I-A 
channels and also, in each case, within 30 ke of Class I-A channels on 
which the location of a Class I-A or other unlimited time Class II station 
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has been specified in §§3.22 or 3.25 of this chapter. The provisions of 
paragraph (c) of this section apply to the three frequencies. listed therein, 
which are within 30 kc of unduplicated Class I-A channels only. 
(a)(1) The provisions of this paragraph apply to the following 
frequencies: 


740, 910, 920, 990, 100, 1080, 1090, 1110, 1230, and 
1240 kes. 


(2) Where it appears that the facilities requested in any ap- 
plication for one of the designated frequencies (other than jan application 
by an existing Class IV station to increase daytime power/on 1230 or 
1240 kes) involves undue risk of interference or prohibited overlap with 
a possible new Class I-A assignment specified in § 3.22 of this chapter 
or a new unlimited time Class II assignment at Anchorage, Alaska, or 
San Diego, California, specified in § 3.25(a) of this chapter, such appli- 
cation will not be accepted for filing or, if filed prior to the effective 
date of this Rule, will not be acted upon, until the location and operating 
facilities of such new Class II station are established. An application 
for one of the designated frequencies shall be deemed to involve undue 
risk of interference with a possible new Class I assignment unless it is 
demonstrated that no interference would be caused to specified II-A as- 
signments within 30 kc assuming such facilities to be located at the near- 
est point on the boundary of the nearest state specified by the Clear Chan- 
nel Decision released September 14, 1961, and assuming such II-A facil- 
ity radiates at least 1238 mv/m omnidirectionally; and, in the case of 
frequencies within 30 kc of 750 ke or 760 kc, the proposed facility would 
not cause interference to Class II assignments at San Diego, California, 
or Anchorage Alaska, specified in § 3.25(a) of this chapter. 

(3) Assignments of new Class II facilities provided for in 
§§ 3.22 and 3.25(a) of this chapter will be made without regard to the 
pendency of applications on adjacent frequencies, (i.e., the ten frequen- 
cies designated in subparagraph (1) of this paragraph and the additional 
20 frequencies which are within 30 ke of both duplicated and unduplicated 
Class I-A channels). | 
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Any hearing which may be held on an application for an adjacent frequen- 
cy will not be comparative with respect to the Class II-A facility, and 
any issues pertaining to the mutual impact of the Class II-A and adjacent 
channel proposals will be confined to the question of whether, with the 
Class II station operating as proposed, the public interest would be served 
by a grant of the adjacent channel application. 

(b)(1) | Until September 1, 1964, or such earlier date as may be 
announced, the provisions of this paragraph will apply to 
all applications for the following frequencies: 

680, 690, 710, 730, 790, 800, 810, 850, 860, 900, 1010, 


1050, 1060, 1070, 1130, 1140, 1150, 1170, 1190 and 
1220 kes. 


(2) Applications for new stations on, change of existing sta- 
tions to, or for any major change in operation of stations presently op- 
erating on the designated frequencies will be accepted for filing and acted 
upon in normal course provided they are accompanied by appropriate ex- 
hibits and necessary supporting data to show clearly the following with 
respect to all Class I-A channels within 30 ke of the designated frequency: 

(i) The proposed transmitter site is located inside the 

area encompassed by a 500 mile extension of the 0.5 mv/m- 

50% nighttime contour of Class I-A stations on unduplicated 

channels. 

(ii) No interference or prohibited overlap would be caused 
to Class I-A stations on unduplicated I-A channels, assuming 
such stations operate with power increased to 750 kws with 
their present antenna systems and radiation patterns. 

(iii) No interference or prohibited overlap would be caused 
to an assumed Class II-A station on an unduplicated channel, 
radiating at least 1238 mv/m omnidirectionally from the near- 
est point on the boundary described in subparagraph (i) of this 
paragraph. 

(iv) No interference or prohibited overlap would be caused 
to presently specified Class I-A assignments, assuming such 
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facilities to be located at the nearest point on the boundary of 

the nearest state specified by the Clear Channel Decision re- 

leased September 14, 1961, and assuming such - A facility 
radiates at least 1238 mv/m omnidirectionally; and, in the 
case of frequencies within 30 kc of 750 ke or 760 ke, the pro- 
posed facility would not cause interference to Class 0 assign- 
ments at San Diego, California, or Anchorage, Alaska, speci- 
fied in § 3.25(a) of this chapter. 

(3) Applications of the type specified in subparagraph (2) of 
this paragraph filed before October 30, 1961 will be studied to determine 
whether they comply with each of the four standards set forth in subpara- 
graph (2) of this paragraph. Those applications which are found to com- 
ply fully with the standards will be processed and acted upon in normal 
course. Applications which fail to comply with one or more of the stand- 
ards will be retained in the pending file without further processing or 
consideration. : 


[4775] 
(4) Applications for other changes in facilities on the desig- 
nated frequencies will be processed and acted upon in normal course. 


(c)(1) Until September 1, 1964, or such earlier date as may be 
announced, the provisions of this paragraph will apply 
to all applications for the following frequencies: 

610, 620, 630 kcs. 

(2) Applications for new stations on, change of existing sta- 
tions to, or for any major change in operation of stations presently oper- 
ating on the designated frequencies will be accepted for filing and acted 
upon in normal course provided they are accompanied by appropriate ex- 
hibits and necessary supporting data to show clearly the: following with 
respect to all Class I-A channels within 30 ke of the designated frequency: 

(i) The proposed transmitter site is located inside the 
area encompassed by a 500 mile extension i the 0.5 mv/m - 
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50% nighttime contour of Class I-A stations on unduplicated 

channels. 

(ii) No interference or prohibited overlap would be 
caused to Class I-A stations on unduplicated I-A channels, as- 
suming such stations operate with power increased to 750 kw, 
with their present antenna systems and radiation patterns. 

(iii) No interference or prohibited overlap would be 
caused to an assumed Class I-A station on an unduplicated 
channel, radiating at least 1238 mv/m omnidirectionally from 
the nearest point on the boundary described in subparagraph 
(i) of this paragraph. 

(3) Applications of the type specified in subparagraph (2) of 
this paragraph filed before October 30, 1961 will be studied to determine 
whether they comply with each of the three standards set forth in subpara- 
graph (2) of this paragraph. Those applications which are found to com- 
ply fully with the standards will be processed and acted upon a normal 
course. Applications which fail to comply with one or more of the stand- 
ards will be retained in the pending file without further processing or 
consideration. 

(4) Applications for other changes in facilities on the desig- 


nated frequencies will be processed and acted upon in normal course. 


(d)(1) Applications previously accepted for filing which must 
be held without action pursuant to paragraphs (a), (b), 
(c) of this section, will not be designated for hearing un- 
less they conflict with applications which may be acted 
upon in normal course. 
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(2) If the decision in a hearing looks toward grant of an ap- 
plication which may not be acted upon, pursuant to paragraphs (a), (b) or 
(c) of this section, such application and all applications conflicting with 
it will be held without final action to the extent required by paragraphs 
(a), (b), or (c) of this section. 


LS 
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FCC 62-1214 
27637 


MEMORANDUM OPINION AND ORDER 
By the Commission: Commissioner Lee dissenting and issuing a statement; 
Commissioner Henry not participating. 

1. The Commission has before it for consideration various 
petitions for rehearing, r reconsideration, partial reconsideration, and 
stay of the effective date of all or certain limited specific portions of 
its Report and Order adopted September 13, 1961 in the above- -captioned 
proceeding. 1/ | 
Requests for Stay or Partial Stay and Demands for Hearihg 

2. Turning first to the requests that we stay the effective date of 
all or portions of the rule changes, we find nothing therein, despite 
some assertions of irreparable harm, that would warrant such extraor- 
dinary relief. This has been a most extensive proceeding. The conclusions 
reached reflect more than sixteen years of rule making and hearing. 
No person can seriously contend that he was not given every opportunity 
fully and fairly to present his views for consideration. That the issues 
to be met were not easy of resolution and were not taken lightly can be 
inferred from the length of the proceeding itself. : 

3. While technically those pleadings which sought a stay of the 
effective date of the rule changes until petitions for reconsideration 
were disposed of arenow moot, we do not rest our denial of such requests 
on that ground. The rule changes, which became effective October 30, 
1961, basically provide for applications for new Class I-A stations in 
accordance with specified procedures. Irreparable injury may not 
logically be urged as likely to result from the mere acceptance of 
applications. None of these applications could be acted upon until 
after January 30, 1962, in accordance with the express terms of the 
rules adopted. The determination of hearing rights must in each instance 
await concrete proposals for placement of new stations and the 


narrowing of issues on consideration of such applications. As to the 
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concern which one party manifests for those who might apply for a 
Class I-A station "which might never be processed or granted", the 
risk to the applicant is no greater than in any other administrative 
decision which is subject to judicial challenge. 


yo 


=‘ The Appendix hereto sets forth the names of those filing petitions. 
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Congressional Action 


4. It should'be recognized at the outset of our reconsideration that 
much congressional interest has been manifested in this matter since 
public notice was given in June 1961 of instructions to the staff as to 
the decision to be prepared. 

5. Bills have been introduced in both houses of Congress which 
would either prohibit us from "duplicating" any of the Class I-A clear 
channels or would require us, under certain conditions, to authorize 
power in excess of 50 kw, or both. Our Report and Order of September 
1961 provided that no application for a Class I-A station would be granted 
prior to January 30, 1962, so that interested parties might have ample 
opportunity to prepare applications. We have further delayed such 
grants to provide Congress opportunity to act in the matter should it 
so desire. Hear ings on the various bills have been held before the 
Communications and Power Subcommittee of the House Interstate and 
Foreign Commerce Committee at which the Commission expressed its 
opposition to the bills. 

6. On July 2, 1962 the House of Representatives adopted a 
Resolution (H. Res. 714, 87th Cong., 2d Sess.) expressing the sense of 
the House that the Commission may, notwithstanding the 1938 Senate 
Resolution (S. Res. 294, 75th Cong., 3d Sess., adopted June 7, 1938), 
authorize the use of power in excess of 50 kilowatts on any of the 25 
Class I-A clear channels should it find that such operation will serve 
the public interest, convenience, or necessity. The Resolution also 


an [4927] 


expresses the sense of the House that we should not authorize night- 
time duplication of the Class I- A clear channels for a period of one year. 
7. The first question with respect to Congressional action concerns 
the 1938 Senate Resolution opposing power greater than 50 kilowatts. 
Clear Channel Broadcasting Service (CCBS) directs specific arguments 
regarding the effect of that Resolution on our decision. Those arguments 
were also presented at earlier stages of this proceeding ¢ and were con- 
sidered by the Commission in reaching its decision. However, we believe 
it would be helpful to clarify our position. : 
8. The reference to Congressional policy in our Report and Order, 
rather than of decisional significance, was merely intended as a recit- 
ation of historical fact, and also as an indication that, if and when 
higher power is considered for any frequencies, whatever Congressional 
policy then exists on the matter will be accorded due recognition. We 
wish to make clear that a majority of the Commission determined, on 
grounds wholly independent of the 1938 Senate Resolution, that higher 
power should not be permitted at this time. 
9. A majority of the Commission felt, and still feels, that further 


studies are needed to determine whether such authorization of 
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higher power would be in the public interest. Thus, the Senate 


Resolution did not affect that part of our decision which reserves for 
future consideration the question of any additional use to be made of 
the twelve reserved Class I-A channels. Moreover, @ majority of the 
Commission believes that the additional unlimited-time ‘assignments 
provided for can be effectuated without substantial impairment of the 
wide-area service rendered by the I-A stations, and without impinge- 
ment on the possibility of sufficient improvement of service through 
higher power -- if that is later concluded to be appropriate -- on the 
other 12 channels better suited for that approach, and perhaps also 

on some of the 13 now duplicated. This conclusion was the culmination 
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of 16 years of hearings and study and detailed reasons for the result 
are set forth in our decision. 
10. The House Resolution, therefore, has no impact on the 


Commission's Report and Order of September 1961, because, as noted, 


absence or elimination of the 1938 Senate Resolution would not have 
changed that decision, which is reaffirmed herein. However, in its 
testimony in February 1962, before the Communications and Power 
Subcommittee of the House Interstate and Foregin Commerce Committee, 
the Commission indicated it would welcome Congressional guidance on 
the question of higher power. It was indicated that this would be helpful 
because a majority of the Commission, while not yet convinced that power 
in excess of 50 kilowatts would be in the public interest, has carefully 
preserved the possibility of future utilization of this potential, should 
further studies convince the Commission that higher power should be 
authorized. The 1938 Senate Resolution and the 1962 House Resolution 
look in opposite directions. It would be helpful, therefore, if a current 
joint expression of the views of Congress could be obtained on this 
question for guidance in whatever further proceedings are undertaken 

to evaluate possible use of higher power. 

11. The Commission recognizes, as many parties to this pro- 
ceeding have argued, that a resolution of one House is not legally binding. 
However, we must, of course, give due consideration to the 1962 
Resolution expressing the sense of the House that the Commission re-. 
frain from authorizing additional nighttime stations on the Class I-A 
clear channels until July 2, 1963. Therefore, while we are reluctant 
to postpone further the effectuation of this decision, we recognize 
that limited delay requested by the Resolution will give Congress 
additional opportunity to enact legislation concerning this matter if 
it should desire to do so. However we are herein reaffirming the 
Commission's decision in this matter, and we do not contemplate any 
further administrative delay beyond July 2, 1963, in implementing that 
decision. Applications for Class II-A stations will continue to be 


4928 
571 l 


accepted in the interim. They will be held in abeyance until July 2, 


1963, and, absent controlling legislation, will at that time be duly 
evaluated and acted upon in accordance with the Commission’ s rules. 
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12. There is one aspect of the Committee Report a. Rpt. 1954, 
87th Cong., 2d Sess.) accompanying the 1962 House Resolution which goes 
further than anything stated in the Resolution and deserves comment. That 
Report envisioned a one-year moratorium as giving “all Class I-A clear 
channels an opportunity to file with the Commission an application to 
go to higher power." We feel constrained to point out, however, that 
such opportunity is not available. A longstanding Commission rule 
pertaining to standard broadcast stations provides for no power in excess 
of 50 kilowatts. One of the reasons this proceeding was initiated was 
to determine whether that rule should be changed. We have concluded 
that the present 50 kw limitation should remain unchanged at this time. 
Thus, an application by a standard broadcast station to use power in 
excess of 50 kw would not be in conformity with the Commission's 
rules. In the case of those frequencies herein reserved for future dis- 
position, a petition for rulemaking looking toward authorization of 
higher power could be entertained. In light of the Commission’ s decision, 
however, an application merely seeking power in excess of 50 kw is not 
acceptable and will be returned without prejudice. 

13. As evidenced in the House Report and in the comments on the 
floor, some concern was aslo expressed as to the effect bf our decision 
on national defense communications. As we advised the House Committee, 
the one additional nighttime station proposed on each of 13 of the Class 
I-A clear channels will not cause interference within the normal second- 
ary broadcast service area of the Class I-A stations involved. Additionally, 
the radio teletype information proposed to be superimposed on the subject 
station's normal program transmissions is less susceptible to inter- 


ference because of the special techniques utilized. 
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14. It is not contemplated that the BRECOM system would depend 
entirely on the clear channels. In fact, the addition of 50 kw operations 
by Class II-A stations in the West may well prove to be of some value 
in such a system. The Commission has worked very closely with the 
Department of Defense in the BRECOM project, which is still in the 
experimental and developmental stage. It is, in fact, a joint project of 
the Federal Communications Commission and the Department of Defense. 
It is the Commission's informed judgment that the national defense 
preparedness is not impaired by the clear channel decision now out 
standing. 
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Summary of Basic Problem 

15. Our present task is to complete our examination of the pet- 
itions for reconsideration without further delay. In so doing, we have 
re-examined our basic decision. In oversimplified terms, we are faced 
with this situation! Much of the country receives no nighttime primary 
radio service. These areas we refer to as "white areas". They do, 
generally, receive skywave or secondary service but such service is 
of an intermittent nature and its availability depends upon a multitude 
of factors including weather, sunspot activity, atmospheric noise, etc. 
Present unduplicated use of I-A clear channels with a 50 kilowatt power 
ceiling is certainly an incomplete use of these channesl which still 
leaves us far short of the attainable degree of service to underserved 
areas. Moreover, our right to I-A priority thereon might be open to 
serious challenge from our North American neighbors if we do not 
make fuller use of such channels. 

16. To bring about badly needed improvement in nighttime service 
various alternatives have been suggested, which resolve generally 
into duplication, higher power, or some combination thereof. Higher 
power offers improvements in nighttime secondary service while duplication 
holds out the promise of limited added nighttime primary service.  More- 
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over, questions of social and economic import arise in the higher 
power approach which complicate the simple engineering choice. 
Duplication of all I-A channels would not bring primary service to all 
white areas and would largely preclude the benefits of wie secondary 
service which higher power could bring. Either alternative leaves much 
to be desired and we have attempted through a judicious combination 
of the possible advantages of the two approaches to reap some of the 
benefits of each. Thus, through duplication we extend to as many persons 
as possible the benefits of a first nighttime primary poaices This type 
of service is better and more to be desired than skywave service. We 
have at the same time, however, retained the status quo on a sufficient 
number of channels which, should economic, social, and other con- 
siderations indicate higher power is in the public interest, can bring 
a total of four skywave services to practically the entire United States. 
Channel by Channel Reappraisal | 

17. A complete reappraisal, frequency by frequency, has been 
made of the use to which each of the Class I- A clear channels should 
be put. A few channels, whether because of technical or international 
considerations or for policy reasons, clearly fall within the duplicated 
or the reserved group as set forth in our pasic decision. Some others, 
while the engineering considerations might not point unmistakeable to 
a clear-cut decision that they fall within a particular one of the two 
categories, have a preponderance of reasons why one solution is to be 


preferred over the other. 
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In the case of a few, while higher power might be technically feasible, 
the area they would serve with a secondary service at higher power is 
otherwise provided for either by present operations or by possible 
operations at higher power on the reserved frequencies. In a very 
few cases the choice appears rather difficult when considering the 
channel on an individual basis. However, applying the general guidelines 


mentioned at paragraph 26 of the Report and Order of September, 1961, 
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and considering how the two basic objectives are met by the combin- 
ation of frequencies contained within each group, we are convinced 
that the decisions, while not easy, are sound. 

18. In this connection, before turning to a more detailed consid- 
eration of the individual channels, it might be well to emphasize a portion 
of the concluding observations appearing in paragraph 101 of the Report 
and Order: 

"| merit attaches to very many of the proposals which have 

been urged upon us, including some of those which we herein 

reject. Our essential task in this proceeding has been to select 
among the myriad solutions offered those which, on net balance, 
taking into account the many pertinent considerations, would best 
serve the public interest. The opposing factors bearing upon 

our judgments in some instances are closely balanced. While 

recognizing that much can be said for numerous alternative 

approaches, we now conclude that the course laid out herein 


both as reflected in the rule changes now adopted and in the pre- 


servation for the time being of the status quo on 12 Class I-A 

clear channels, represents the best solution available at this 

time." 

640 ke 

19. Since 1944, Station WOI, Ames, Iowa (which is regularly 
licensed to operate on this frequency daytime with 5 kw non-directionally), 
has operated with 1 kw power from 6:00 a.m. (C.S.T.) to sunrise at 
Ames, which is during nighttime hours when sunrise is later than 
6:00. Such operation has been permitted under a series of Special 
Service Authorizations (and more recently under other temporary 
authority), a type of authorization employed in exceptional circum- 
stances to permit uses of AM frequencies for which provision is not 
made in the general rules. There is currently pending an adjudicatory 
proceeding, Docket No. 11290, in which there is at issue the basic 
question of whether the public interest would be served by continuing 
to authorize WOI's pre-sunrise operation. 
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20. The Reportand Order, together with Note 1 to Section 3.25 (a) 
(5) (ii) paves the way procedurally for the acceptance of applications 
for a pre-sunrise operation on 640 ke at Ames, Iowa. 
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21. Earle C. Anthony, Inc., licensee of KFI, Los Angeles, the 
Class I-A station on 640 kc, complains that this issue was outside the 
record and that our action constitutes a pre-judgment of the adjudicatory 
issues. We find no merit in either contention. The rules: ‘expressly 
provide that such application will be acted upon only after and in light 
of the decisions reached in that docket. We fail to see how it can 
seriously be contended that merely permitting such application suggests 
pre-judgment. By our procedural action we have not modified KFI-s 
license, nor have we made any substantive findings as to the adjudicatory 
matters. The issues in both proceedings are such that the inter-relation 
of the clear channel issues and the operation by WOI on such Class I-A 
frequency is apparent. 

22. We reaffirm our decision that, as a matter of i no more 
than one station in addition to the Class I-A station should at this time 
be permitted to operate on such channel at night. In our Report and 
Order we. said: 

"As to the suggestion that more than one unlimited time Class II 

station be authorized on the same Class I-A channel, we deem 

it preferable at this time to permit only one unlimited time Class 

II station on the channels selected for such use. After we have 

the benefit of the manner in which the new unlimited time Class 

II stations are utilized, and details of actual performance, inter- 

ference, etc. become available, we will be in a position to deter- 

mine whether the public interest warrants assignments of addit- 

ional unlimited time facilities on these channels, and, if so, to 

determine under what conditions they should be permitted. We 

are convinced, however, that such a decision should await further 
| 
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developments and that extension of the plan adopted herein to 

include such multiple use is not warranted at this time." 
Additionally, there is excellent potential for skywave service to western 
states should KFI eventually utilize higher power. Therefore, 640 kc 
is included in the group reserved for future consideration. 

650 ke 

23. The frequency 650 kc, on which WSM, Nashville, Tennessee, 
is the Class I-A station, while susceptible of duplication, has been placed 
in the category as to which no present change is contemplated. WSM 
is strategically located for providing skywave service to the Southeast -- 
should we upon further study determine higher power should be authorized. 
Some 18,000,000 of the 25,000,000 people in white areas live east of the 
Mississippi River, with many of these persons residing in the Southeast 
where it is difficult to provide skywave service because of the high at- 


mospheric noise levels. 
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24. If higher power is sometime provided for, the stations best 
located to provide skywave service to this region are WSM, WLW on 
700 ke at Cincinnati, WHAS on 840 ke at Louisville, and WWL on 870 
ke at New Orleans. But for the special disposition made of 750 kc, as 
discussed thereunder, WSB at Atlanta would also fall within this group. 

25. Should these stations be permitted to operate with 750 kilo- 
watts, it appears technically feasible for all to serve portions of the 
Southeast. 

26. It should be noted also that this area is virtually unserved 
at present with type E skywave service from existing Class I-A operations. 
We feel that, until we complete our further studies on higher power, 


the potential of these services should be retained. 
660 kc 
27. KFAR, Fairbanks, Alaska, already operates unlimited time 
on this frequency in addition to the Class I-A station, WNEBC, New York. 
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Although WNBC's potential for serving white areas through the use of 
higher power appears very limited, 2, we have declined, at this time, 
to further duplicate I-A frequencies on which two nighttime operations 
now exist. This is discussed more fully above under 640 ke. Our Report 
and Order at paragraph 72 discusses additional reasons = no further 
duplication of 660 kc is deemed warranted. | 

670 kc : 

28. WMAQ, Chicago, is the Class I-A station on 670 ke. Because 

the same general considerations also apply to the other I-A stations 
in Chicago, we shall discuss them as a group. Those stations are WGN 
on 720 kc, WBBM on 780 kc, and WLS on 890 kc. Generally speaking, 
these stations could be used either for duplication or to offer potential 
skywave service at higher power. We have reiterated our purpose to 
bring additional nighttime primary service to white areas while re- 
serving sufficient frequencies having a potential to provide four type 
E skywave services substantially to the entire country. 


2 ee | 

To provide adjacent channel protection to I-A operations of WMAQ 
on 670 ke at Chicago and WSM on 650 kc at Nashville, WNBC with higher 
power would have to direct its radiation northward along the coastal 
states already well served with skywave signals. 
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29. On balance, our reconsideration has led us to believe that 
the original disposition made of these frequencies is the better choice. 
Class II-A stations are proposed thereon for Idaho, Nevada, and Utah. 

It is technically feasible and desirable that they be used to provide night- 
time primary service to underserved areas of the West. 

30. As to their skywave service potential at higher power, pro- 
tection requirements to foreign and domestic adjacent channel assign- 
ments would limit radiation eastward and to the south. While they could 
directionalize toward the West, their potential for improving skywave 
service to the West is not so great as that of some other Class I-A 
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channels on which we are presently retaining the status quo, namely 

640, 820, 830, 1040, 1160, and 1200 kc. As to those frequencies just 
named, the considerations pointed toward no present duplication. Thus, 
the Chicago stations can serve our basic objective and are not needed, 
nor as well suited as some others, for providing skywave service to 

the West should higher power someday be authorized. 

31. Additionally, with specific reference to 670 kc, NBC attacks 
as incorrect our inclusion (para. 37) of WMAQ as a station whose useful 
skywave service is confined to the region of the Great Lakes. Whether 
or not this is the case is not of great significance because the rules 
adopted in the Clear Channel Report and Order define the 0.5 mv/m- 
50% skywave contour of the Class I-A stations -- whereever it may fall -- 
as the contour which the co-channel Class II-A station must protect. 
Further, in view of this protection requirement, Figure 6 of the En- 
gineering Affidavit associated with NBC's Comments in response to 
the Third Notice, which shows a wide area of interference within 
WMAQ's 0.5 mv/m-50% skywave contour resulting from an assumed co- 
channel Class Il-A operation in Idaho, is of little materiality. The 
showing is based upon an assumed directional transmitting antenna for 
the Class II-A station which does not meet the requirements of the 
rules adopted. 

700 ke 

32. WLW operates the Class I-A station on this frequency at 
Cincinnati, Ohio. As discussed more fully in connection with 650 kc, 
we are reluctant to take any action at this time which would limit its 
potential for providing improved skywave service in underserved areas 
of the Southeast. 
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33. The future course by which this frequency will best serve 


the public interest is thus left open. We note in passing that the only 
restriction to an additional assignment on 700 kc is the required adjacent 


579 [4934] 
channel protection to KIRO on 710 ke at Seattle. Perhaps, then, it might 
prove feasible, if otherwise found to be in the public interest, eventually 
to achieve some benefits of both approaches on this frequency. 

34. WGN, Chicago -- discussed under 670 ke. 

750 ke 

35. We have reserved 750 ke for use at Anchorage, Alaska, by 
KFQD, which must vacate 730 kc under the terms of the United States/ 
Mexican Agreement which entered into effect in June, 1961. 


36. The Report and Order explained in greater detail the reasons 
for such action. Our re-examination convinces us that a) better replace- 
ment for KFQD's loss of 730 kc could not be found. The proximity in 
the spectrum of 750 kc to its present 730 kc should permit service to 
practically the same area and with little required in the way of expense 
or equipment modification. | 

37. Atlanta Newspapers, Inc. licensee of WSB, Atlanta, the Class 
I-A station on 750 kc, argues that duplication should not be provided 


for on its frequency. We find nothing presented in its contentions which 


would warrant changing this aspect of our decision. WSB points out the 


potential it has for providing service to "white areas" in the Southeast 
at higher power. Once again, we must note that we are fully cognizant 
that higher power potential exists with respect to some channels other 
than those on which no action has been taken at this time. We have 
decided that the duplication provided in the Report and Order is in the 
public interest. We reaffirm that conclusion and that 750 ke is included 
within the group duplicated. It should further be noted that, while the 
decision speaks in terms of future consideration of disposition of the 


12 "reserved" channels, the Commission has a continuing duty to see to 

it that all channels are utilized in a manner which will best serve the 

public interest. Therefore, just as multiple use of a frequency is mentioned 
as a possibility for future consideration, so too are we free to consider 

in the future the use of higher power on the 13 duplicated Class I-A 
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frequencies to the extent such use may be consistent with the duplication 
permitted herein and other public interest considerations. 
760 ke 

38. Our decision of September, 1961 went into considerable detail 
as to why this frequency was selected for use by KFMB, San Diego, 
California, which loses its present frequency (540 kc) under the terms 
of the agreement with Mexico. An exhaustive inquiry, taking into account 
the many factors detailed in our Report and Order, revealed that, of 
the I-A frequencies, only 760 kc and 830 kc were feasible for use at 
San Diego. The whole duplication plan adopted provides for nighttime 
operation on Class I-A frequencies by no more than one station in 
addition to the dominant I-A station. As discussed below, 
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WNYC, New York City presently operates some nighttime hours on 
830 kc and, under the policy adopted, further duplication thereon is 
precluded at this time. The obvious result is that 760 ke is the only 
I-A frequency available to solve this unique problem. 

39. Further, a study made of all frequencies below 760 kc shows 
the only other frequency available for such use, because of domestic 
and international co-channel and adjacent channel restrictions, is 550 
kc. Radiation by KFMB on 550 ke would be considerably restricted 
northward by co-channel operation of KAFY, Bakersfield, California 
and eastward by co-channel KOY, Phoenix, Arizona. KFMB could 
not, therefore, operate with its present 5 kw and afford these stations 
the required protection unless it were to directionalize southward and 
to the west -- in which case much of its signal would be wasted over 


the Pacific Ocean. (Studies presented by KFMB in this proceeding show 


such move would result in a reduction in daytime coverage from 18,342 
square miles to 1,921 square miles and in nighttime coverage from 884 
square miles to 516 square miles). 

40. Our assignment of 760 kc to San Diego for use by KFMB 
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is discussed by several interested parties including Marietta Broad- 
casting, Inc., licensee of KFMB, which defends the decision; The Goodwill 
Station, Inc., licensee of WJR, Detroit, the Class I-A station operating 

on 760 kc, which opposes the assignment, and John Poole Broadcasting 
Co., Inc., licensee of adjacent channel KBIG, Avalon, California, which 

is involved in a problem of 2 mv/m and 25 mv/m overlap. 

41. KBIG, in its Petition for Reconsideration, contends the 
Commission is in error in failing to consider assignment | of 830 ke 
either for the use of KBIG or KFMB. It states that it had suggested 
in reply comments the alternative that "KBIG be given 830 ke thereby 
freeing 760 kc for assignment to KFMB". Petitioner's memory does 
not serve him well in this instance. Petitioner in his reply comments 
made no mention of possible use by KBIG of 830 ke but continued to 
advocate use of that frequency by KFMB. It was only in supplemental 
comments offered more than a year late and, therefore, not considered 
by the Commission (see Report and Order, p. 16, fn. 5) that KBIG 
suggested possible use of 830 kc by it as a daytime only station with 
at least 10 kw power. This most untimely suggestion, offered only 
after public notice had been given of the Commission's tentative 
decision, was not evaluated. All timely filed comments meres however, 
considered by the Commission in reaching its decision. Moreover, 
with respect to use of 830 kc by KFMB, this possibility was specifically 
considered and rejected. It will be recalled that the Third Notice of 
Further Proposed Rule Making released September 22, 1959, which 
contemplated a full-time Class II operation on each of 23 Class I-A 
clear channels, proposed the use of 830 ke in California. The Commission 


decided that an unlimited time Class I operation should hot be permitted 
on 830 ke at this time. We find no public interest considerations in 

any of the filings which would warrant upsetting our decision in this 
regard. The necessity of a waiver of Section 3.37 of our rules because of 
a 2/mv/m and 25 mv/m overlap with KBIG was expressly recognized in 
the Report and Order. | 
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770 kc 
42. Our decision presents in extensive detail the history of this 
frequency and the unique circumstances necessitating the decision as 


to its 
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use. Its disposition was so clearly dictated that, even upon this 
further reevaluation of the use of each channel, we feel no further 
comment is required. 

43. American Broadcasting Company, licensee of WABC, New 
York, the Class I-A station on 770, in its Petition for Reconsideration, 
presents arguments concerned principally with the basic foundation of 
our decision and restates arguments previously considered by the 
Commission. Its request that it be permitted to show the advantages 
of using 660, 880, or 1180 ke rather than 770 kc at Albuquerque has 
been fully dealt with previously and again denied by our Report and 
Order (see para. 85(c)). Our earlier decision was specifically upheld 
by the United States Court of Appeals on that point. (American Broad- 


casting Company v. FCC, 280 F. 2d 631, 20 R.R. 2001). 
780 ke 
44. WBBM, Chicago -- discussed under 670 ke. 
820 kc 
45. WBAP/WFAA, Forth Worth/Dallas, conduct a share time 
operation as the Class I-A station on 820 kc. Present foreign and dom- 


estic adjacent channel assignments would impose some nighttime radiation 
restrictions on the use of such frequency at higher power. However, 

even providing for such restrictions, this station is well located -- 

by directing radiation toward the northwest -- to provide a needed sky - 
wave service to all states west of the Mississippi River except for 
portions of Louisiana, Arkansas, and Washington. Its extensive potential 
in this regard should be retained pending a final determination on the 
merits of higher power. 
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830 kc 
46. Since 1943, WNYC, a municipally owned and operated station 

at New York City, has been permitted under a series of temporary 
authorizations to operate on 830 ke during certain nighttime hours: 
6:00 a.m. (E.S.T.) to local sunrise and from sunset at Minneapolis to 
10:00 p.m. (E.S.T.), with power of 1 kw. (WNYC is regularly licensed 
to operate with 1 kw on 830 kc, with a different directional antenna 
than it uses nighttime). Notwithstanding the directional antenna employed, 
WNYC's operation during nighttime hours causes interference within 
the secondary service area of WCCO at Minneapolis. In a pending adjud- 
icatory proceeding (Docket No. 11227) consideration is being given to 
the question of whether, balancing the interference caused to WCCO 
against the service WNYC renders during nighttime hours, the public 
interest would be served by continuing to permit WNYC's nighttime 
operation, for which no provision is made in the AM rules governing 


the use of Class I-A frequencies. 
47. The Report and Order, together with Note 2 to Section 3.25(a) 
(5) (ii) paves the way procedurally for the acceptance of applications for 
certain nighttime hours of operation on 830 kc at New York City. 
48. Midwest Radio-Television, Inc., licensee of wcco, Minnea- 
polis, the Class I-A station on 830 kc, in its Petition for Reconsideration, 


raises issues similar to those discussed above with respect to the op- 


eration on 640 kc of WOI, Ames, Iowa. The discussion there is equally 


applicable to WCCO's contentions. 
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49. Moreover, WCCO's argument in this regard that we are paving 
the way for regular operation and that Docket No. 11227 contemplates 
temporary authorization is premature in the light of the! procedural 
nature of our action herein and our disavowal of entering into the hearing 
issues in this proceeding. WCCO'S position, apparently, is that if it 
is decided in Docket No. 11227 that regular operation by WNYC of the 
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sort described will be permitted, such decision would go beyond the 
hearing issues involved in that Docket. But resolution of this argument 
must await decision in Docket No. 11227. WCCO also points to the fact 
that, in Note 1 to Section 3.25(a) (5) (ii) relating to 640 kc and Ames, 
we specifically limited any pre-sunrise operation to one kilowatt, but 
did not impose the same limitation in Note 2 dealing with 830 kc and 
New York City. The reason for not imposing such a restriction in the 
case of New York City relates to the special circumstances involved 
in the WNYC operation. There appears to be the possibility that, if 
WNYC should operate nighttime in a manner somewhat different than 
at present -- e.g., with a different directional pattern and possibly 

a different transmitter site -- it might be possible to operate with 
power greater than 1 kilowatt and still afford WCCO as much or even 
greater protection than at present. We do not wish, at this time, to fore- 
close such possibility. We emphasize, however, that we are not now 
passing on the merits of the question of operation during certain night- 
time hours by WNYC (a question to be decided in Docket 11227). We 
emphasize also that it is not our intention to permit any nighttime op- 
eration by WNYC, whatever the power, which would increase radiation 
toward WCCO beyond that currently permitted under the special auth- 
orization. 

50. As in the case of 640 kc, we have refrained, as a matter of 
policy, from permitting additional duplication at night on the I-A fre- 
quency. Any further use of the frequency can, of course, take cognizance 
of its higher power potential. 

840 kc 

51. The Class I-A station on this frequency is WHAS at Louisville, 
Kentucky. This frequency has been reserved for further study. As 
developed more fully in the discussion of 650 kc, WHAS has a potential 
for skywave service to southern states which should, for the present, 
remain unimpaired. Should the stations reserved for their higher power 
potential eventually operate with 750 kilowatts, WHAS would provide one 
of the three type E skywave services to most of Florida and about half 
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the land area of Georgia and South Carolina, as well as portions of 
Louisiana and Texas, and would provide one of four such services in 
the remainder of Georgia and South Carolina. 
870 ke 
52. WWL at New Orleans is the Class I-A station on 870 ke, This 
is one of a group of stations discussed under 650 ke on which no present 
nighttime duplication is permitted pending further study of higher power. 
It is well located for providing one of four type E services to extensive 
areas of the Southeast should the stations on "reserved" c channels operate 
with 750 kilowatts. | 
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880 kc 
53. The Class I-A station on 880 kc is WCBS, New York. This 


frequency is one of a group of clear channel stations located in the 


Northeast which, by virtue of their location, are ideally situated for 
duplication by unlimited time stations in the West with negligible effect 
on present secondary services. Others in this group include KDKA on 
1020 ke at Pittsburgh, WBZ on 1030 kc at Boston, WHAM on 1180 kc 

at Rochester and WCAU on 1210 kc at Philadelphia. 

54. While most of these stations would be subject to certain 
restrictions on radiation with a power of 750 kilowatts, these general 
observations can be made: they are not well located for serving the 
West with skywave service; the public interest would not be served simply 
by utilizing them to add to the abundant skywave services available in 
the Northeast; and while some of them could serve some white area in 
the Southeast we are retaining a potential for service to that area on 
frequencies located in the South and Southeast -- as more fully discussed 
under 650 kc. | 

55. These stations, therefore, do not possess a higher power 
potential of service to white area such as would require that no action 


be taken with respect to them at this time. On the other hand, they possess 
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greater flexibility for assignment to states in the West where new un- 
limited time Class II-A stations in New Mexico, Wyoming, and Montana, 
as well as one in North or South Dakota or Nebraska and another in 
either Kansas, Nebraska, or Oklahoma, can render much needed nighttime 
primary service as set forth in our basic decision. 
890 ke 
56. WLS, Chicago -- discussed under 670 kc. 
1020 ke 
57. KDKA, Pittsburgh -- discussed under 880 kc. 
1030 kc 
58. WBZ, Boston -- discussed under 880 kc. 
1040 ke 
59. The Class I-A station on 1040 kc is WHO at Des Moines, Iowa. 
Because its location is so near that of KMOX, St. Louis (1120 kc), these 
frequencies have been considered together. Both are somewhat cen- 
trally located and could be duplicated to bring primary service to the 
West. Their location is well suited, also, to providing skywave service 
at higher power. However, here the similarity ends. KMOX on 1120 
is virtually surrounded by Class I adjacent channel stations which severely 
limit its higher power potential, whereas WHO would need to protect 
only one Class I adjacent channel -- and that is in the East -- so its 
higher power potential should be retained. Thus, these two frequencies 
rea ily 1: ud themselves to different 
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treatment with 1120 ke being used tc bring nighttime primary service 
to the West and 1040 kc remaining unduplicated at this time. 
60. Columbia Broadcasting System, licensee of KMOX, in a 


Petition for Reconsideration, contends KMOX should not have been 
duplicated and that, if a choice is to be made between 1120 and 1040 

kc, 1040 kc should be duplicated because 1120 kc has a greater potential 
for service to white areas with higher power. The Commission has 
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examined the corrected engineering study submitted by CBS, which 
purports to show that the potential for improved skywave service which 
would accrue to KMOX, operating with 750 kw on 1120 ke at St. Louis, 
Missouri, is substantially identical to that of WHO operating with 750 
kw on 1040 ke at Des Moines, Iowa. We are not persuaded | by this 
showing because we find that in order to achieve the wide area skywave 
service portrayed as resulting from the high power operation of KMOX, 
the Class I stations operating in Omaha, Nebraska, Charlotte, North 
Carolina, Shreveport, Louisiana, and New York, New York on channels 
adjacent to KMOX would be required to accept substantial reductions 

of their nighttime primary service. This is true whether the engineering 
standards set out in Exhibit 109 of the Clear Channel proceeding or the 
engineering standar is of the Commission's Rules are used to evaluate 
service and interference. 

61. More specifically, the Commission's Rules, including amend- 
ments adopted in the Clear Channel Report and Order, require that the 
0.5 mv/m groundwave contour of Class I stations be protected from 
interference. The operation of KMOX as shown in the Petition for 
Reconsideration does not meet this requirement. In contrast, similar 

operation of WHO, which has only one Class I station (Boston) adjacent 
to it, does satisfy this requirement. It follows that KMOX, operating 
w ithin the requirements of the Commission's Rules, does not afford the 
same potential for improved skywave service as does WHO, similarly 
operating within the requirements of the Commission's Rules. We 
find no reason, therefore, to alter our conclusions in this regard. 
1100 ke ; 

62. KYW, Cleveland, is the Class I- A station on this frequency. 
Radiation restrictions to prevent adjacent channel nighttime interference 
to Class I-B stations WBAL, Baltimore, and KTHS, Little Rock, on 1090 
ke and to WBT, Charlotte, and KFAB, Omaha, on 1110 kel essentially 
preclude any nighttime high power operation on 1100 ke. | 


63. Conversely, duplication of 1100 ke will provide nighttime 
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primary service to white area. It has been selected for an unlimited 
time assignment in Colorado. 
1120 ke 
64. KMOX, St. Louis -- discussed under 1040 kc. 
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1160 ke 
65. The Class I-A operation on this channel is KSL, Salt Lake 
City. This station is uniquely suited to provide secondary service at 
night to substantial white areas in the western states by virtue of its 
location in the center of the extensive white area in the West. At this 
stage, therefore, we preserve its potential for improving skywave 
service. 
1180 kc 
66. WHAM, ‘Rochester -- discussed under 880 kc. 
1200 kc 
67. WOAI, San Antonio, is well located to serve much of the 
central and western portions of the country with a skywave signal 
radiated northwesterly at a power of 750 kilowatts. We have, there- 
fore, taken no action at this time with respect to this frequency. 
1210 kc 
68. WCAU, Philadelphia -- discussed under 880 kc. 


Processing of Pending Applications on Channels Adjacent to the 12 
Reserved I-A Channels. 


69. Inter-Cities Broadcasting Company requests that Section 
1.351(b) of the Rules be changed to permit handling on a case-by-case 
basis those applications on frequencies within 30 kc of one of the 12 
Class I-A channels reserved for future disposition which were in a 
hearing status with the record closed as of the date of adoption of the 
Report and Order herein. It contends such parties should be given 
an opportunity to show that their proposals do not interfere with the 
future optimum use of the Class I-A clear channels. Lake Huron 
Broadcasting Corporation asks that applications on certain designated 
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frequencies be processed in normal course where it can be shown 
that grants thereof will not risk prejudice to possible future plans 
for the use of the 12 reserved I-A channels. Several others want all 
such applications in hearing status to be processed. Another asks 
that all applications for new stations on 710 ke filed prior | to October 30, 
1961 be processed. The matters raised by these petitions ‘were con- 
sidered by the Commission and the details of how applications for fre- 


quencies adjacent to a Class I-A clear channel are to be handled are 
set forth in the Further Supplement to Report and Order adopted 
January 31, 1962 in this docket, and in Section 1.351 of the Commission's 


rules as amended that date. 
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Prohibition of New Daytime Assignments on Class I-A Channels 

70. Harvey Radio Laboratories, Inc. William H. Buckley, tr/as 
Tri-Counties Broadcasting Company and John M. Norris, all applicants 
for new daytime facilities on I- A clear channels, complain of the pro- 
hibition of new daytime assignments on the I-A channels and contend 
the ban in unlawful for having allegedly been imposed without notice and 
rule making. That the issue in this proceeding encompassed the broad 
question of what use of the clear channels would best serve the public 
interest cannot be denied. Nor is it in any way beyond the Commission's 
power or duty to impose the ban on daytime applications | onthe I-A 
clear channels to preserve the gains contemplated as a result of this 
lengthy study and to protect and provide for a planned future 
orderly development of the use of such frequencies. The Commission 
recognizes that private interests and the public interest do not always 
coincide, but our task is to inquire into and uphold the public interest. 
Failure to Provide a "Cut-off" Date for Class II-A Applications 

71. Some contend that, while no Class U-A applications could 
be acted upon prior to January 30, 1962, we should also provide for a 
maximum period of time during which such applications can be filed. 
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Failure to do so, it is argued, might mean the new Class II-A assignments 
could lie fallow for months or years. Other types of applications, it 

is said, could be delayed in the interim. And it is further urged that lack 
of a cut-off date encourages prospective applicants for the new assign- 
ments to delay filing in order to top the "white area” showing of earlier- 
filed applications on the same frequency. The Commission, whie not 
precluding future consideration of such a course if it later appears 
desirable, does not deem it necessary at this time. It is to be hoped, 

of course, that applicants will file promptly. Should applications not 

be forthcoming within a reasonable period of time, the matter may be 
further re-examined. In any event, this is a matter better left, in our 
judgment, for determination in light of our experience with such appli- 
cations in the coming months. 

Denial of Educational Reservations 


72. The National Association of Educational Broadcasters takes 
issue with our decision not to reserve any of the new Class I-A assign- 
ments for non-commercial educational use. The Commission recognizes 
that time lags occur before educators can receive proper authorization 
and funds to make application for broadcast facilities. We are not 
persuaded, however, that the public interest requires reservation of 
some of the Class II-A stations for educational use. The public interest 
will best be served if new Class I-A stations can be established quickly 
and start rendering needed service to the public. If there is commercial 
demand for the frequencies, the public interest would not be served by 
refusing to meet such demand and by withholding use of certain 
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frequencies for possibly extended periods of time to see if there is suff- 
icient educational motores On the other hand, should there not be 
commercial interest in some of the frequencies, the time lag would 
appear sufficient for interested educational groups to pursue the matter. 


Moreover, we have indicated that no such application could be acted 
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upon for a period of 90 days (i.e., prior to January 30, 1962.) Thus, 
some time is afforded all interested parties in charting their future 
course of action. i 
Other arguments 


73. The three networks, Clear Channel Broadcasting Service and 


Westinghouse Broadcasting Co., Inc. in substance either oppose the basic 
result reached or contend that a final decision should be made now as 

to all 25 Class I-A frequencies. These arguments attack the very 
foundation of our decision and present, for the most part, ideas that 
were previously expressed. They are adequately dealt with throughout 
the Report and Order itself which, we believe, makes clear the reasons 
we reached the conclusions expressed therein. Some suggestions, 
however are worthy of brief note. Westinghouse would have us specify 
locations which can meet the 25% test and offer some reasonable like- 
lihood of financial success. We have already rejected (para. 42) re- 
quests that we name specific communities for the new Class I-A stations. 
Further, we noted (para. 44) that the extent to which the facilities here 
made available are utilized depends upon the judgment of prvspectine 
applicants and licensees. 

74, Westinghouse contends that the decision raises a problem 
under Section 307(b) of the Communications Act of 1934, as amended. 
This section requires the Commission to make "such distribution of 
licenses, frequencies, hours of operation, and of power among the several 
states and communities as to provide a fair, efficient and equitable dis- 
tribution of radio service to each of the same.” Westinghouse does 
not attack the present allocation of Class I-A stations per se se as a vio- 
lation of that Section, but contends that the present duplication will 
make it difficult if not impossible to carry out the 307 (b) mandate if 
and when we authorize higher power on some frequencies. The Com- 
mission is very much cognizant of 307(b) considerations and every 
effort has been made to secure a fair, efficient and equitable distribution 


of facilities consistent with the achievement of the goals | sought. In 


4942 
592 


point of fact, an underlying consideration of this whole proceeding has 
been to bring service to areas now lacking it -- which is simply another 
way of saying we are trying to make the distribution more fair, efficient 
and equitable than it has been. To preclude this on the basis of some 
possible future difficulty in another connection would be unjustified. 
Moreover, we cannot agree that the contention has substance because 
our studies show that the group of channels selected for future consid- 
eration, if higher power is authorized, would provide four skywave 
services throughout the nation. By any reasonable interpretation we 
feel the standards of Section 307(b) have here been fully complied with. 


3 ' : <a: : 
°/ Of the 30 educational groups filing comments pursuant to the Third 
Notice, nine indicated some interest in obtaining a frequency. Of those 
in states to which Class 11-A stations have been assigned, one party 
states it has funds available which, in that instance, obviates the need 
for a reservation. 
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75. NBC contends that the 25% area-or-population test should 
be modified to establish a more meaningful minimum. The rule in 


question requires a showing that at least 25% of the area or 25% of the 
population to be served is without any other primary service. Satis - 
faction of either requirement is necessary to establish a basis for 
authorization of the new facility. This does not, however, preclude 
consideration of other pertinent features of the proposed operation. 
We should point out, nevertheless, that our basic concern is with the 
extensive land area that does not now have any primary service. The 
limitation in the extent to which a single station can render a ground- 
wave service at standard broadcast frequencies, under a power limitation 
of 50 kilowatts, adverse conductivity and other terrain features, etc., 
is well-known and inherent in the standard broadcast band. The Com- 
mission has recognized these limitations and is aware of the limited 
extent to which individual stations can contribute to elimination of the 
deficiency. Nevertheless the overall problem continues to be basically 
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one of obtaining area coverage. Obviously a service to an area with 

no population whatsoever would be pointless and as between two areas 
both without service, provision for service to the area with the greater 
population is ordinarily to be preferred. If we were to assume a case 
where an applicant meets the 25% test on the basis of area, rather 

than population, and meets the other requirements of the rules so that 

his application is acceptable for filing and if it is found upon examination 
that he proposes to serve a virtually uninhabited region, then the Commis- 
sion, in the absence of other applications for the frequency, will be 

faced with the question of whether it is more in the public interest to 
grant such application, wait for other applicants to file for the frequency, 
or consider some alternate disposition of the frequency. The Commission's 
decision is, obviously, grounded upon an expectation that it will work. 
Should demand not develop for the frequencies, it does not mean the 


Commission will be forced to sit idly by and let the present less effic- 


ient use of the I-A frequencies continue. 

76. NBC contends the Commission should consider the alterna- 
tive of authorizing FM stations rather than the proposed Class II-A 
stations. It suggests that when, in October 1947, the Commission ruled 
that the subject of FM was irrelevant in this proceeding the issues were 
directed substantially at the general question of establishing high power, 
wide service area Class I stations in the West, and that since the Class 
II-A stations would be limited in their coverage, this "change of viewpoint" 
requires re-evaluation of FM's potential usefulness in these areas. 
Among other things, NBC's concept of the issues of the proceeding is 
too narrow. For example, the original order of February 20, 1945 
initiating the proceeding included the following: : 

"WHEREAS, the Commission has received many applications 

requesting authorization for the operation of additional stations 

and for the use of higher power on the clear channel frequencies;" 
Issue 7 read as follows: | 

"7. What new rules or regulations, if any, should be promulgated 
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to govern the power or hours of operation of Class II stations 
operating on clear channels.” 


[4944] 

77. By Memorandum Opinion and Order of December 30, 1947, the 
Commission reviewed and reaffirmed its decision to exclude all infor- 
mation concerning FM broadcasting. It noted that the clear channel 
proceeding has always been considered as pertaining to and concerning 
the standard broadcast band. Its concern, at that time, that such infor- 
mation would merely serve to delay a conclusion of the proceeding is 
certainly more urgent today in view of the years which have intervened. 
Moreover, it is of interest that NBC, while filing comments at every 
stage of this proceeding, has not seen fit to raise the question until now. 

78. NBC contends that neither the former rules nor the rules 
adopted in the Clear Channel Report and Order include a requirement 
to determine directional antenna performance in accordance with 
FCC's Report, TRR 1.2.7., or a substitute which would permit a real- 
istic determination of the actual extent of interference caused to the 
Class I-A stations. The Report referred to is principally a statistical 
analysis of data acquired from a series of tests and measurements made 
of certain selected directional antenna systems in actual use by broad- 


cast stations. Empirical formulas are developed as a possible tool 


for improving in small degree the predictions required in assessing 
performance, including interference effects of a broadcast station 
utilizing a directional antenna. 

79. Like many of the refined prediction and evaluation tools 
developed during the course of the Clear Channel proceeding, the merits 
of their use in the proceeding itself by no means implies that they 
should be incorporated in Commission rules or that the detailed and 
complicated processes involved should be adopted as a routine appli- 
cation processing procedure. The petitioner, in effect, is suggesting 
that this be done and that we modify the present approach to the use of 
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directional antennas used to control interference between broadcast 
stations. Whatever considerations evolve from any further inquiry 
along these lines will apply to directional antennas used by any class 
of station. Based on the limited data available there is no assurance 
that any significant increase in accuracy would result from the use of 
these theories. The Commission does not feel that the data acquired 
and conclusions reached form a sufficient basis for changing the rules 
at this time. | 

80. Clear Channel Broadcasting Service (CCBS) sets forth a 
number of alleged inconsistencies in our Report and Order. Careful 
analysis of these charges, however, reveals that CCBS would simply 
have reached different conclusions. The attack, for the most part, is 
upon our recognition that the situation is not black or white and that 
some merit attaches to many of the proposals offered. We further 
recognized (see para. 101 of Report and Order, quoted in part in para. 
17 hereof) that the opposing factors bearing on our judgments were often 
closely balanced. CCBS' recitation seizes upon our language and alleges 
it is "inconsistent" where it differs somewhat from a conclusion CCBS 
would draw or from a contention it has presented which may have 
some merit to it but was found outweighed by other factors.. We believe 
the decision read in its entirety amply supports our findings. 


[4945] 
81. CCBS contends we failed to resolve Issues 9 and 10 as 
originally designated in our Order of February 1945. They read as 


follows: 
"9, Whether and to what extent the clear channel stations render 
a program service particularly suited to the needs of listeners in 
rural areas. | 
10. The extent to which the service areas of clear channel stations 
overlap and the extent to which this involves a duplication of 


program service.' 
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We fail to understand CCBS' concern here because it points out that issue 
9 should be resolved in accordance with its Comments of August 15, 
1958 which indicated, among other things, that the fact the record is 
outdated "does not lead to the conclusion that the record is too out- 
dated to provide a sound basis for resolving the basic issue posed in 
this proceeding -- namely, how to improve service to the vast under- 
served areas and populations.” Moreover, CCBS urges that we find 
Issue 10 is “irrelevant to the basic considerations involved in this pro- 
ceeding.” If in the one instance we are not precluded from deciding the 
basic questions and in the other the issue is contended to be irrelevant, 
CCBS would not be aided by their resolution. 

82. We did not, and do not now, deem it essential to prolong our 
decision by a useless repetition of historical detail of this voluminous 
and protracted proceeding. As CCBS recognizes, the Further Notice 
of April 15, 1958 resolved many of these issues and, at least strongly 
implied that others -- such as Issue 9 -- were not essential to a resol- 
ution of the basic questions involved in the proceeding (with which, as 
we have seen, CCBS expressly agrees). We have previously noted 
that this whole proceeding, once of extremely wide scope, has over the 
years been considerably narrowed. As a result, the original 11 isues 
have long since been modified by subsequent rule making notices directed 
at more specific solutions. 

83. CCBS also contends we must consider the pressure from other 
nations to use frequencies on which the United States has Class I clear 
channel rights. Our efforts in this proceeding to better utilize these 
frequencies should be an advantage, rather than a detriment, to us in any 
future international negotiations. 


Conclusion 
84. We adhere to our belief that, on balance, the adopted solution 
represents the best result available at this time. The Report and Order 


read in its entirety and in the light of the above language makes unneces- 
sary any more detailed rebuttal of many of the arguments now advanced 
that some different solution should have been adopted. In this connection, 
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some petitioners simply restate the case for higher power. Others 
ask that more than one Class II station be permitted on a frequency. 


Nothing 
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new was found in these requests which had not been fully presented to 
the Commission for its consideration before the Report and Order was 
adopted. : 

85. A majority of the Commission sincerely believes that this 
decision serves the public interest. There is no easy or clear-cut sol- 
ution to the many problems involved. For the reasons given in the 
September, 1961 Report and Order and as further stated herein, we 
adhere to our decision in all respects. We further reaffirm the con- 
clusion that we are unable to determine that higher power is warranted 
at this time but that -- if it proves to be in the public interest at some 
future date -- we have retained freedom of action on a sufficient number 
of channels which, in the combination carefully selected, will enable the 
claimed benefits of higher power to be realized. | 

86. Upon our re-examination several minor typographical errors 
have been discovered. In view of the public notice of clarification 
released October 27, 1961, and reading the Report and Order in its 
entirety, we do not believe parties will be misled. For example, 890 
ke was inadvertently omitted from paragraph 35. However, it correct- 
ly appears in paragraph 37 and in the Rules in Sections 3. 22 and 3.25 
(a) (1). The one correction in this regard, to which we invite special 
attention is the reference in the Appendix (Instruction No. 8) toa 
paragraph 3.182(c). No such section appears in the rules and the 
reference thereto should be omitted. | 

87. We have carefully considered all petitions filed. We have, 
perhaps, included more detail than was necessary but deemed it desirable 


to discuss those new arguments raised by the parties. However, as 


noted, we have found nothing to warrant different disposition of the basic 
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premises and conclusions of the proceeding and no reason to re-examine 
arguments which were before us and considered by us before reaching 
our decision in this docket. 

88. Several parties filed Oppositions to various of the Petitions 
for Reconsideration. While we have not made specific reference to such 
oppositions we have considered the arguments presented which, in many 
instances, are the same as those reasons relied upon by the Commission. 

89. In view of the foregoing, IT IS ORDERED, This 21st day of 
Nov., 1962, That the Petitions for stay, partial stay, rehearing, recon- 
sideration and partial reconsideration, listed in the Appendix hereto, 
ARE DENIED except that those filed by Inter-Cities Broadcasting Company, 
Lake Huron Broadcasting Corp., S & W Enterprises, Inc. et al., Sands 
Broadcasting Corp. et al., and West Side Radio ARE DISMISSED AS 
MOOT to the extent that the relief requested therein has already been 
granted by the Commission on its own motion in the Supplement to 
Report and Order released herein on November 1, 1961 and the Further 
Supplement to Report and Order adopted January 31, 1962. 

FEDERAL COMMUNICATIONS COMMISSION* 


Attachment Ben F. Waple 
Acting Secretary 
Released: November 28, 1962 


*See attached dissenting statement of Commissioner Lee. 
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APPENDIX 
A. Petitions for Reconsideration 
American Broadcasting Company 
Atlanta Newspapers, Inc. (WSB, Atlanta, Ga.) 
Columbia Broadcasting System, Inc. 
Clear Channel Broadcasting Service (CCBS) 
. Creek County Broadcasting Company, et al. (Applicants for 1220 
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6. Earle C. Anthony, Inc. (KFI, Los Angles, Calif.) | 
7. Genesee Broadcasting Corp. (WHAM, Rochester, N. Y.) 
8. The Goodwill Stations, Inc. (WJR, Detroit, Mich.) 


9. Harvey Radio Laboratories, Inc., et al. PERE for 
670, 720 and 820 kc) 


10. Inter-Cities Broadcasting Co. (Applicant for 1220 ke) 
11. Lake Huron Broadcasting Corp. (Applicant for 1070 kc) 
12. Meredith Broadcasting Co. | 
13. Midwest Radio-Television, Inc. (WCCO, Minneapolis, Minn.) 
14. National Association of Educational Broadcasters 
15. National Broadcasting Company, Inc. | 
16. John Poole Broadcasting Co., Inc. (KBIG, Avalon, Calif.) 
17. Sands Broadcasting Corp., et al. (Applicants for 1150 kc) 
18. Seattle, Portland & Spokane Radio (KXL, Portland, Oregon) 
19. S & W Enterprises, Inc., et al. (Applicants for 900 kc) 
20. Westinghouse Broadcasting Company, Inc. | 
21. West Side Radio (Applicant for 710 kc) 
22. WGN, Inc. (WGN, Chicago, Ill.) 
B. Petitions for Stay 
1. Clear Channel Broadcasting Service (CCBS) 
2. Midwest Radio-Television, Inc. (WCCO, Minneapolis, Minn.) 
C. Oppositions to Petitions for Reconsideration or for Stay 
1, All-Alaska Broadcasters, Inc.(KFAR, Fairbanks, Alaska) 
2. Atlanta Newspapers, Inc. (WSB, Atlanta, Ga.) | 


3. City of New York Municipal Broadcasting System (WNYC, New 
York) 
| 


4, Clear Channel Broadcasting Service (CCBS) _ 


5. Crowell-Collier Broadcasting Corporation SALES Los 
Angeles, Calif.) 


6. Iowa State University of Science and recnictoey (WOI) 

7. Marietta Broadcasting, Inc. (KFMB, San Diego, Calif.) 

8. Midwest Radio-Television, Inc. (WCCO, Hanseeal Minn.) 
9. National Broadcasting Company, Inc. 
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10. Seattle, Portland & Spokane Radio (KXL, Portland, Oregon) 


* Included request for a stay. 
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DISSENTING STATEMENT OF COMMISSIONER ROBERT E, LEE 


I dissent to'the action taken by the Commission in refusing to 
reconsider its action in this proceeding for substantially the same 
reasons that I gave in my dissent in the Report and Order adopted 
September 13, 1961, wherein I stated that no substantial improvement 
in service throughout the United States can be expected unless higher 
power is authorized to Class I stations. It is clear that the licensing 
of special Class II-A stations on roughly half of the clear channels 
will not make a significant contribution towards serving nighttime 
"white areas" and will serve to inhibit future efficient use of these 
channels by Class I stations. 

The resolution passed by the House of Representatives in 1961 
favored a year moratorium to permit Class I stations to file applications 
for increased power and after a year these channels could be duplicated. 
While I am pleased that the House of Representatives did not impose 
legislation in matters where the Commission is presumed to be expert, 
as I see it the form of action -- a resolution rather than a bill -- was 
an act of deference to Commission authority. It should be treated accord- 
ingly. By only passing reference is consideration shown to the very 
essence of the resolution, that being the matter of higher power for 
Class I stations and duplication by Class II stations on the same fre- 
quencies. There is no reason given in the Opinion or known to me why 
higher power and duplication on the same channels must be considered 
only in the alternative. 

The Memorandum Opinion and Order adopted by the majority re- 
evaluates the 1961 Report and Order to the extent that it gives reasons 
why some channels are better suited for duplication than for future 


601 


| [4948] 


consideration for higher power. It is my position that no hairline 
decision need or should be made. Our international treaty obligations 
certainly must be given consideration and full effect. Adjacent channel 
stations must be afforded their rights. It is my view that the fair and 
orderly way to evaluate these matters is to afford Class I stations the 
opportunity to file applications for powers in excess of 50 kw and then 
on the basis of these applications to determine from these concrete 
proposals, which in many instances would require directional antennas, 
whether they would satisfy the traditional public interest criteria. I 
am not convinced that adjacent channel interference problems cited 

by the majority as an inhibition to higher power would be of significant 
import, particularly in view of the fact that adjacent channel interference 
constitutes a substitution of service. Where and how does the public 
lose service? I submit that we are sparring with windmills. 


[5032] 602 5022 
F.C.Co FORM MO. 352 UNITED STATES OF AMERICA File No. _pite33] 
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STANDARD BROADCAST “S4RETON LICENSE 


_ Sedject to the provisions of the Commsaicatioss Act of 1934, subsequent Acts, aad Treaties, and 
Commission Reles made thereeaéer, and further subject to coaditioas set forth is this license, Abe LICENSEE 


THE GOOZWILL STATIONS, INC. 
is hereby authorised to me aad operate the radio tranmitting apparates hereinafter described for the purpose of brasd- 


casting for the term an octet eEETED. 183- » ond onsine O-ctotects scanard Fine)” vo 


‘The liceasee shall use asd operate said apparates only ia accordance with the followiag terms: 
L On a frequpacy of 60 ke. 
2 withO_Kilo watts power on — directional aateasa aighttine[ 


curreat, 


00450 kilo watts povernon directiosal asteass daytine ee om ree olme 


2% Deriag the followisg period of periods of time: 


Unlimited Time. 
Transmitter may be operated by remote 
control from 21st floor, Fisher 
Building, 3011 Fest Grand Boulevard, 
Detroit, Michigan. nn Aan 
; i Operation under this renewal is subject ever 
4& With the statioa located at: interference may be caused to Station WR, outside of its 0.5 
Detroit, Michigan mv/m 50% skywave contour, by a co-channel Ce Se crass 
tation assigned to San Diego, Calif,, pursuan e Reo 
& With the maia stedio located vn eamlOrdex = Docket No. Geld adopted Septenber 13, 1961. : 
2lst Floor, Fisher Bldge,» 3011 wW. Grand Blvd. 
Detroit, Michigan : 
The apparates hereis asthorised to be used aad operated is located at: ry A * 
Wyandotte, S.W.Corner of Sibley and ee 
Gr:nge Road, Approx. 10 mi. south of Sine tan eM : 
Detroit, Michigan 83 13 #400 
aad is described as follows: 


CONTINENTAL ELICTRONICS MFG. CO., Type 317 5, broadcasting Transmitter. 


Obstruction marking specifications in accordance with paragraphs 1, 3, 6, 15 and 
21 of FCC Form 715 attached. 


The Commission reserves the right during said License period of terminating this License or making 
effective eny changes or modification of this license which may be necessary to comply with any decision of 
the Commission rendered as a result of eny heering held under the rules of the Commission prior to the 
commencement of this license period or eny decision rendered as « result of any such hearing which has been 

1 designated but not held, prier to the commencement of this license period. 

This license is issuedion the licensee's representation that the statements contained in licensee's 
epplication are true and that the undertekings therein contained so far as they are consistent herewith, will 
be cerried out in good faith. The licensee shall, during the term of this license, render such brosdcasting 
Senskootee will serve public interest, convenience, or necassity to the full extent of the privileges herein 
conferr 

This license shall net vestin the licensee any right to operate the station nor any right in the use of 
the frequency designated in the license beyond the term hereof, nor in any other manner then authorized 
herein, Neither the license ner the right granted hereunder shall be assigned or otherwise transferred in 
violation of the Commmnications Act of 1934. This license is subject to the right of use or control by the 
Government of the United States exnferred by section 606 of the Communications Act of 1934. 


Y mis license consists wf thie page end pages. _.._- 
Dated thisth dey of October» 61 FEDERAL COMMUNICATIONS COMMISSION, 


VEER LAS x- th, 
CH) ae, DEC 8 1961 Bes £ Welly 


9.C.C.' © Waehingtem, De Co c 


603-604 


ANTENNA TOWER(S) OR SUPPORTING STRUCTURE(S) 


that the issuance of these specifications is im ao way to be considered as 
as may hereafter be required under the provisions of 


i 
it 


f 
: | 


“ On} levele at epproninetely foor 


fi 


HY 


iff 


| 

il 
E 

6 


of the tower of least te 100, 107, 111-07 
116.wats temps (OO AS1/TS, 6107 AS1/TS, 


Ghebes. The two lights aball bum cimeliaaesee- 
ly Gee eqnect to cunrice and shall be posticnnd 
ne 00 te inoue encbetrected visibility of 


Au 


H 


greetrai~ 
re 
eberpells 
ett 
elie 


HH 


ul 
ttt 


ILE 
a ile fit 
E 


& 
g 


eR 
pea 
fly 


Lg 


aay 

ied two evoh beacons et each level. Each 
beacon shall be mounted on the oviside of 
diagonally opposite carers of opposite sides 
Of Ube tower 64 the prescribed height, 


10 Oa levele at approximately four 
fifthe, three-fifthe, two-fifths, and caefifth of 
the overall height of the Lower one similar 
flashing 300 m/m eleviric code beacon shall 


eure wecbetcied vinibility of the beacons 
fram alroraR ot any angle of approach, there 
ehall be installed two each beacons at each 
level. Eeoh beecca shall be mounted on the 
outside of diagonally apposite comers or op- 
posite sides of the tower ot the prescribed 
heights. 


11 AL the approximate mid point of the 
overall height of the tower there ehall be in- 
Mualled at least two 100, 107-, 111- or 116-watt 
Vamps (6100 A81/TS, 07 AS1/TS, #111 A21/TS, 
er @116 ALL/TS, respectively) encloeed in 
evietion ved ebstrection lich globes. Each 
light eball be mosnted ro an Lo insure wnod- 
trocted visibility of at least one Light at each 
Jevel row alreraf at any angle of approech. 


13 On levele at approximately two- 
thirds and one-third of the overall height of 
the tower, there shall be installed ot least two 
100, 107+, 111 of 116-wett lampa (#100 A21/TS, 
OT AL1/TS, #111 A21/TS or 4116 A21/TS, 
feepectively) enclosed ia aviation red ab- 
ftrection light glcbes, Cech light ehall be 
@outed oo af te inaere encbetreceed visibiliky 
of of leant ene light at each level from airoraht 


ot any eagle of approach, 


13 On hevele ot appronimately three- 
fowrthe aad coe-fourth af the over-all height of 
the twwar, at least one 100, 10%, I11-or 
116-wam lomp (6100 AL1/TS, 610T ASI/TS, 
#111 ATL/TB er M116 AS1/TS, reepectively) 
qaclooed in on aviation red ebotrection light 
Glebe aball be motalled cn ecth outside corner 
of the tower ot ensh level. 


fifthe, theee-fifthe and ene-fifth of the overall 
@f the tower, & least one 100-, 10T-, 
111+ or 116-!wen lamp (00 AS1/TS, A107 


least cae 200+, 107-, 111- er 11¢-wett hap 
(M00 AS1/TS, #107 AZ1/TS, M11 A21/TS or 


19 On, levels at appronimemly sine 
tenthe, » ene-half, threetenthe, 
end one-tenth of Une overall height of the lower, 
et leant one 100-, 107-, 111+ or 11é-wee 
(M00 A21/TS, 410T AS1/TS, #111 AZ1/TS or 
116 A21/TS, reepectively) encloeed in an 
aviation red jobetrection light globe ehall be 
installed om pach outside comer of the tower 
at each level. 

| 


20 All Lighting shall be exhibited trom 
wunect to suprise unless otherwise apecified, 


21 Alli Light ehall burn costinvously or 
‘hall be controlled by @ light seasitive device 
adjucted 00 What the lighe will be tumed on at 
© north eky light intensity level of about 25 foot 
Candies aad termed off of « north eky light ine 
Uansity level of aboot 58 foot candies, 


Dering cosstrection of os antenna 
otrectere, for which obeurection lighting ie re - 
quired, 04 least two 100-, 107+, 111- or 11é-wart 

(M00 AS1/TS, M107 AS1/TS, 111 
A21/TS or #116 A91/TS, reopectively)caclosed 
im evietion red ebgtraction light gobes, ahall be 
Installed at the uppermost point of the sirectere. 
le f { of the strectare 


j 
| 
& 
it 
eB 


FORA {5 APART OF AND SHALL BE ATTACHED TO THE CURRENT INSTRUMENT OF AUTHORIZATION 
VEL. - Weshiagian, D.C. 


[5046] 


605 


[5045] 


PETITION FOR WAIVER OF RULES AND FOR 
ACCEPTANCE OF APPLICATION 


The Goodwill Stations, Inc., by its attorneys and pursuant to 
Sections 1.15 and 1.307(a) of the Commission's Rules and Regulations, 
hereby requests that all pertinent provisions of the Commission’ s 
Rules and Regulations, including Sections 1.354, 3. 21(a) (1) | and 
3.24(g), be waived and that tne above -entitled application, which is 
being filed simultaneously herewith, be accepted for filing. 1/ In 
support thereof, it is stated as follows: | 

I. Rule 1.354 

1. By a Report and Order released May 10, 1962, the Commission 


amended Rule 1.354 so as to place an immediate “freeze” _ 


——_—_— 


1/ The pertinent provisions of the above- -cited sections of the 
Commission's Rules and Regulations are reproduced in Appendix 
A hereof. 


[5046] 
on the acceptance for filing of standard broadcast applications except 
for specified categories. (23 RR 1545.) The Report and Order recited 
that the Commission had found it "necessary to bring a temporary, 
partial halt to our acceptance of applications for new and changed 
facilities" in order "to restudy the standards under which we consider 
new and changed assignments". The Report and Order explained that 
by means of numerous grants of applications for new and changed 
facilities made in compliance with the current rules and standards, 
the Commission has been able to cure what it considered to be two 
of the three principal deficiencies of standard broadcast service, 2/ 
but that no significant cure has been effectuated regarding | ‘the third 
deficiency, the existence of “substantial 'white' areas in the Northeast, 
Midwest, South and Far West". The Report and Order emphasized 
that "[t]he outlying areas which lacked primary service in 1946 
have been reduced only a minute degree by the continual flow of 
new assignments". 3/ | 
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PETITION FOR WAIVER OF RULES AND FOR 
ACCEPTANCE OF APPLICATION 


The Goodwill Stations, Inc., by its attorneys and pursuant to 
Sections 1.15 and 1.307(a) of the Commission's Rules and Regulations, 
hereby requests that all pertinent provisions of the Commission’ s 
Rules and Regulations, including Sections 1.354, 3.21(a)(1) and 
3.24(g), be waived and that tne above-entitled application, which is 


being filed simultaneously herewith, be accepted for filing. 4/ In 
support thereof, it is stated as follows: 
I. Rule 1.354 
1. By a Report and Order released May 10, 1962, the Commission 
amended Rule 1.354 so as to place an immediate "freeze" 
| 


ee 


1/ The pertinent provisions of the above-cited sections of the 
Commission's Rules and Regulations are reproduced in Appendix 
A hereof. 


[5046] i 

on the acceptance for filing of standard broadcast applications except 
for specified categories. (23 RR 1545.) The Report and Order recited 
that the Commission had found it "necessary to bring a temporary, 
partial halt to our acceptance of applications for new and changed 
facilities" in order “to restudy the standards under which we consider 

new and changed assignments". The Report and Order explained that 
by means of numerous grants of applications for new and changed 
facilities made in compliance with the current rules and standards, 
the Commission has been able to cure what it considered to be two 
of the three principal deficiencies of standard broadcast service, 2/ 
but that no significant cure has been effectuated regarding | the third 
deficiency, the existence of “substantial ‘white’ areas in the Northeast, 
Midwest, South and Far West"', The Report and Order emphasized 
that "[t]he outlying areas which lacked primary service in 1946 
have been reduced only a minute degree by the continual flow of 
new assignments". 3/ 
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2/ The “lack of any local outlets in many communities of substantial 
Size" and the “absence of competing local stations in communities 
that did not have a facility". 


3/ Further, the Report and Order emphasized that the "continual 

flow of new assignments" and "the creation of multi-station markets 

has led to a derogation of engineering standards, so that a service 
rendered by existing stations in the outermost regions of their normally 
protected service areas has been impaired * * *,.** The Commission 

also noted that "future power increases to extend the interference-free 
contour over growing suburban populations are often rendered impossible, 
and the available channels for the establishment of new stations in 
growing under-served areas have been continually reduced in number." 
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2. It is thus clear that the essential reason for imposing the 
present AM freeze was the realization that granting of applications 
for new and changed facilities in the standard broadcast band under the 
current rules and standards has not resulted in any significant improve- 
ment of AM radio'service to the millions of rural and small town 
Americans living in areas which do not receive a single acceptable 
nighttime groundwave service. 

3. The previous recognition by the Commission of the “white™ 
area problem led to the institution on February 20, 1945, of the so- 
called Clear Channel proceeding (Docket 6741). The February 20, 

1945 Notice of Hearing recited that"'there are still large areas of the 
continental United States which have no radio service during the day 
and no primary radio service at night". The accompanying Commission 
press release stated to the same effect that "a re-examination of 
present clear channel allocations is necessary since Commission 
studies reveal there are still large areas within the United States which 
receive no radio service at all during the daytime hours and no primary 
radio service at night". FCC Chairman Denny stated in 1946 that the 
purpose of the Clear Channel hearing was "to canvass the situation 

and see what can be done about filling in those blank spots so that we 
will have full nation-wide coverage of all states and all communities, 
which is the Commission's objective in this proceeding." 
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(Docket 6741, R. 3922.) 4/ Chairman Denny also stated that it was 
“the Commission's earnest hope * * * that the individual parties se a 
will come forward with constructive plans, looking towards whatever 
adjustments can be made to cover these white areas." ania, R. 
1827.) 5/ 

4. The accuracy of the statement in the Commission’ s Report 

and Order released May 10, 1962 imposing the present AM freeze 
that the post World War II “tremendous proliferation of stations 
has occurred without significant reduction of ‘white’ areas" is graphically 
demonstrated by the fact that the addition of some 536 fulltime stations 
between May of 1947 and January of 1957 reduced the "white" area 
insignificantly (from 60.59% to 57. 99%) while at the same time the 
‘white’ area population increased from some 23.2 million to some 


pe 
4/ Section 1 of the Communications Act of 1934, as amended, provides 
in pertinent part that the primary purpose for creating the Federal 
Communications Commission was "to make available, so far as possible, 
to all the United States a rapid, efficient, nation-wide and world-wide 
wire and radio communications service sty argh (Emphasis added). 
Section 1 also emphasizes the importance of furthering the national 
defense by means of regulating interstate and foreign commerce in 
communications by wire and radio. 


5/ In the Docket 6741 hearing, the only concrete proposal advanced 
in response to Chairman Denny's request was the CCBS proposal to 
authorize all Class I-A stations to operate with power in excess of 
50 kw. The "white" area problem was also the principal reason for 
the Clear Channel hearings held in 1936 (FCC Docket ae) and 1938 
(FCC Docket 5072-A). 


[5049] 
25.6 million (Docket 6741, Third Notice released September 22, 1959, 
paragraph 10, 24 F. R. 7737). Although the bulk of the "white" area 
(74, 8%) lies west of the Mississippi River, the bulk of the "white 
area population (71. 3%) lives east thereof (Ibid) . | 
5. The Commission, based on the record evidence ‘compiled in 
the Docket 6741 Clear Channel hearing, correctly concluded that 
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“improvement of nighttime service throughout most of the existing 
white areas must be provided, if at all, by new or improved skywave 
service" (Further Notice of Proposed Rule Making released April 15, 
1958 in Docket 6741, paragraph 41, 23 F. R. 2612). In spite of this 
conclusion, the Commission on September 14, 1961 released a Report 
and Order in Docket 6741 looking toward authorizing fulltime Class II 
stations on 14 Class I-A channels and reserving for the future a 
decision as to whether Class I-A stations should be authorized to 
operate with higher power (21 RR 1801). The locations of the existing 
14 Class I-A stations and the 14 proposed Class I fulltime stations 


arepshowesbeton Location of Proposed 6/ 


Frequency (Kc) Class I-A Station Class If Station 
1. 670 WMAQ, Chicago, Ill. Idaho 

2. 720 WGN, Chicago, Ill Nevada or Idaho 

3. 750 WSB, Atlanta, Ga. Anchorage, Alaska 

4, 760 WJR, Detroit, Mich. San Diego, Calif. 

5. 770 WABC, New York City Albuquerque, N. M 

6. 780 WBBM, Chicago, Ill. Nevada 

7. 880 WCBS, New York City N. D., S. D. or Nebr. 


6/ KOB, Albuquerque, has been operating on 770 ke since 1941. The 
proposed Class II stations on 750 ke and 760 ke are existing stations 
(KFQD, Anchorage and KFMB, San Diego) . 
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Location of Proposed 

Frequency (Kc) Class I-A Station Class II Station 
8. 890 WLS, Chicago, Ill Utah 
9. 1020 KDKA, Pittsburgh, Pa. New Mexico 
10. 1030 WBZ, Boston, Mass. Wyoming 
11. 1100 KYW, Cleveland, Ohio Colorado 
12. 1120 KMOX, St. Louis, Mo. Calif. or Oregon 
13. 1180 WHAM, Rochester, N.Y. Montana 
14. 1210 WCAU, Philadelphia, Pa. Kansas, Nebr. or Okla. 


6. An engineering study prepared for the Clear Channel Broad- 
casting Service (CCBS), of which petitioner is a member, demonstrated 
that 11 of the above-noted proposed Class II stations (excluding the 


[5051] 


609 


existing stations in Anchorage, San Diego and Albuquerque) would 
provide no nighttime skywave service at all and could be expected to 
provide interference-free nighttime groundwave service to only 41, 582 
square miles of "white" area (or 2.41% of the 1,725, 095 square miles 
of “white area which existed as of 1957 7/) and to only 234, 575 “white” 
area residents (or 0.916% of the 1957 "white" area population of 25.6 
million people). 8/ (See Engineering Statement dated October 16, 


| 


7/ Recent studies made by CCBS show that as of September 13, aves 
the "white" area consists of 1,726, 293 square miles or 58!03% of 

the land area of the continental United States and that the Granites area 
population totals 25, 106, 07 9. 


8/ In testimony given February 13, 1962 before a pepeoninitise of 
the House Committee on Interstate and Foreign Commerce on H. R. 
8210, et al., Chairman Minow testified that the Commission's staff 
estimated that the 11 proposed new stations would provide a first 
nighttime primary service to "at least 600,000 persons™ (page 235). 
Even if this estimate is accepted, it is obvious that the improvement 
of service to nighttime "white" areas and populations would be insigni- 
ficant. 
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1961 attached to CCBS Petition for Rehearing filed October 16, 1961 in 
Docket 6741). 

7. If KFMB were to operate on 760 ke as seondeealh in the above- 
noted Report and Order released September 14, 1961, it would not 
provide nighttime primary service to any area and population not now 
receiving nighttime primary service (see Engineering Statement dated 
October 15, 1961 attached to Petition for Reconsideration filed October 
16, 1961 by The Goodwill Stations, Inc. in Docket 6741). | 

8. The above-noted statistics as to the insignificant degree to 
which service to “white areas would be improved by implementation 
of the above-noted duplication of a majority of the Class I-A frequencies 
demonstrates the validity of the above-cited April 15, 1958 conclusion 
of the Commission that improvement of nighttime service to existing 
"white" areas must be provided by improved skywave service. 


i 
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9. Principally because of the above -noted facts, the House 
Subcommittee on Communications and Power of the Committee on 
Interstate and Foreign Commerce held hearings on February 1, 2 
and 13, 1962 on various bills looking toward the prohibition of the 
duplication of Class I-A frequencies and the authorization of higher 
power for Class I-A Clear Channel stations. On July 2, 1962, the 
House of Representatives passed House Resolution 714 which had been 
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reported out unanimously by the House Committee on Interstate and 
Foreign Commerce following the above-noted hearings (108 Cong. Rec. 
11678-11686) . 

10. H. Res. 714 is set forth in full in Appendix B hereof. In 
essence, it provides that the Commission (1) may authorize power in 
excess of 50 kw with respect to any of the existing Class I-A Clear 
Channel stations notwithstanding the provisions of Senate Resolution 
294 adopted June 7, 1938 and (2) should not authorize for a period of 
one year any additional fulltime stations on any of the existing Class I-A 
Clear Channel frequencies. 

11. The Committee Report accompanying H. Res. 714 (Report 
No. 1954, 87th Congress, 2d Session) stated that the above-noted one 
year moratorium was imposed for the twofold purpose of (1) giving 
the Commission an opportunity to reconsider its September 14, 1961 
Report and Order in Docket 6741 and (2) giving all Class I-A Clear 
Channel stations an opportunity to file applications for power in excess 
of 50 kw. The House Report referred to the fact that " * * * the 
Committee was greatly impressed with engineering testimony ee 
that operations with power in excess of 50 kilowatts would greatly 
benefit large areas and populations which do not have available to 
them any adequate nighttime radio service." The Report also em- 
phasized the fact that the Committee received testimony from a 
spokesman on behalf 


[5054] 


611 
[5053] 

of the Department of Defense "who stated’ * * * we favor increased 

power and clear channel operation to aid in survivable communications". 

12. The instant application seeks authority to increase the 
operating power of WJR, a Class I-A station which operates on 760 kc 
at Detroit, Michigan, from 50 kw to 750 kw. As shown by the engineering 
exhibit attached to the application, the area encompassed within the 
WJR 0.5 mv/m daytime and nighttime groundwave contours would be 

increased from 61, 800 square miles to 95, 900 square miles. The 
34,100 square miles which would be encompassed for the first time 
within the WJR 0.5 mv/m groundwave contour lie in the states of 
Michigan, Ohio, Indiana, Illinois (see Figure 13 and Sheet 5 of Figure 
10). The WJR 0.5 mv/m groundwave population would be increased 
from 10,775,000 to 13, 874,000 or a gain of 3, 099, 000 (bid). 

13. The area encompassed within the WJR 0.5 mv/' m 50% 
nighttime skywave contour would be increased by 1,059, 000 square 
miles (from 1,084,000 to 2, 143, 000 square miles) and the population 
within this contour would be increased by 21,710, 000 (from 126, 190, 000 
to 147, 900,000 of which 6, 082,627 living in 511, 000 square miles would 
receive objectionable interference if the pending KFMB application 
(BMP-9905) were granted) (Ibid). : 

14. As shown on Sheet 4 of Figure 11 of the Engineering State- 
ment, the proposed WJR operation at 750 kw would bring an 

[5054] | 
improved skywave service to residents of all of the states of the United 
States with the exception of California, Florida, Nevada, ‘Oregon and 
Washington. 9/ 

15. It is thus apparent that the instant WIR application to in- 
crease power to 750 kw would improve significantly the service now 
afforded tto “white"areas and is therefore in full compliance with the 
provisions of H. Res. 714 passed July 2, 1962. Further, the operation 
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of WJR with power of 750 kw would comply with the Department of 
Defense's position of favoring ‘increased power and clear channel 
operation to aid in survivable communications"; would be of vital 
importance in assisting Civilian Defense Agencies in accomplishing 
their mission of alerting and informing the American public in times 
of national disasters and emergencies; and would result in stronger, 
more reliable nighttime signals to Latin Americans, thus making it 
possible to bring about a better understanding between the United States 
and our neighbors to the south. 

16. It is respectfully submitted that the above-recited facts 
constitute good cause and justification for waiving the pertinent 


9/ The January 1, 1957 "white" areas and populations for each of the 
states of the United States are tabulated in Exhibits 4 and 5 of the 
Comments of the Clear Channel Broadcasting Service filed August 15, 
1958 in Docket 6741, which are reproduced as Appendices C and D 
hereof. The interference which would be caused to the proposed WJR 
0.5 mv/m 50% skywave contour by the proposed KFMB operation on 
760 ke would occur in the states of Montana, Wyoming, Utah, Colorado, 
Arizona, New Mexico, Texas, Oklahoma and Idaho. 
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provisions of Rule 1.354, especially in view of the fact that the freeze 


was imposed for the primary reason of enabling the Commission to 
take steps to improve service to "white" areas (U.S. v. Storer Broad- 
casting Co., 351 U.S. 192). 
Il. Rule 3.21(a)(1) 
17. It is respectfully submitted that the matters set forth in 
Part I above likewise constitute good cause and justification for 
waiving the provision of Rule 3.21 that limits the operating power of 
Class I stations to 50 kw. 
II. Rule 3.24(g) 
18. Rule 3.24(g) provides in pertinent part that the population 
within the 1 v/m contour may not exceed 1% of the population within 
the 25 mv/m contour. As shown in Figure 13 of the Engineering 
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Statement attached to the instant application, there would be a popula- 
tion of 142,800 within the proposed 1 v/m contour, which is 2. 81% 

of the population (5,075, 000) within the 25 mv/m contour. It is 


respectfully submitted that the matters set forth (1) in Part I hereof 
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and (2) on pages 2 and 3 of the above-noted Engineering Statement 
constitute good cause and justification for waiving the provisions of 
this rule. 
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IV. Other Rules 
19. In the event the Commission determines that the subject 
application is patently not in accordance with any Commission rule, 
regulation or requirement in addition to the ones specifically enumerated 
above, it is respectfully submitted that the matters set forth in Part I 
hereof constitute good cause and justification for waiving the provisions 
of any such rules, regulations or other requirements. 
WHEREFORE, the premises considered, it is respectfully re- 
quested that the provisions of Rules 1.354, 3.21(a)(1), 3. 24(e) and 
any other rule, regulation or requirement which the Commission 
determines is patently not complied with by the subject WIR applica- 
tion be waived and the application of The Goodwill Stations, ; ‘Inc. filed 
simultaneously herewith seeking authority to increase the operating 
power of Class I-A station WJR from 50 kw to 750 kw be accepted for 
filing. 
Respectfully submitted, 
THE GOODWILL STATIONS, INC. 


By. 
Reed T. Rollo 


R. Russell Eagan 
of 
Kirkland, Ellis, Hodson, Chaffetz 
& Masters 
800 World Center Building 
Washington 6, D. C. 
Its Attorneys 


October 22, 1962 


614 


[5057] 
APPENDIX A_ 
Pertinent Provisions of FCC Rules and Regulations 

1. Rule 1.15: 
"Suspension, amendment or waiver of rules. -- The provisions 
of this chapter may be suspended, revoked, amended or waived 
for good cause shown, in whole or in part, at any time by the 
Commission, subject to the provisions of the Administrative 
Procedure Act and the provisions of this chapter. Any pro- 
vision of the rules may be waived by the Commission on its 
own motion or on petition if good cause therefor is shown." 

2. Rule 1.307(a): 
"Defective applications. -- (a) Applications which are determined 
to be patently not in accordance with the Commission's rules, 
regulations, or other requirements, unless accompanied by 
an appropriate request for waiver, will be considered defective 
and will not be accepted for filing or if inadvertently accepted 
for filing will be dismissed. Requests for waiver shall show 
the nature of the waiver or exception desired and shall set 
forth the reasons in support thereof." 

3. Rule 1.354: 
"Processing of standard broadcast applications. -- (a) 
Applications for standard broadcast facilities are divided into 


two groups. 


(1) In the first group are applications for new stations 


or for major changes in the facilities of authorized stations 
i.e., any change in frequency, power, hours of operation, or 
station location ***" 

wee 
"NOTE: Pending the Commission's re-study of the rules 
pertaining to allocation of standard broadcast 
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facilities, requests for standard broadcast authorizations 
will be considered as set forth in paragraphs (a) and (b) of 
this note, notwithstanding any provisions of this see to 
the contrary. | 

(a) Applications for new standard broadcast stations 
or for major changes in the facilities of existing stations on 
the frequencies specified in§§3.25, 3.26, and 3.27 of this 
chapter, will be accepted for filing only when the applications 
fall within the following categories: : 

(1) Applications requesting authority to increase bpower 
of existing Class IV stations on local channels from 250 watts, 
not to exceed 1 kilowatt, or, from 100 watts to 250 watts or 
500 watts. : 

(2) Applications for new Class I-A stations specified in § 
3.22 of this chapter. | 

(3) Applications for other facilities, except new 100 
watt Class IV proposals, where a showing has been submitted 
to demonstrate that the proposed operation (i) would bring a 
first interference-free primary service, day or night, to at 
least 25% of the area or 25% of the population within the pro- 
posed interference-free service contour; and (ii) would not 


cause any objectionable interference to existing stations, and 
would not involve prohibited overlap as specified in S. 37 of 
the Rules with existing stations. 

(b) Applications for standard broadcast facilities now 
pending will be processed and acted upon in normal course. 
Applications for new stations or for major changes in existing 
stations tendered for filing after May 10, 1962, which are 
not consistent with the interim criteria, will be returned to 
the applicant." | 


5059 
! 616 


[5059] 

4, Rule 3.21(a)(1): 
"Classes of standard broadcast channels and stations. -- 
(a) Clear Channel. A clear channel is one on which the 
dominant station or stations render service over wide 
areas, and which are cleared of objectionable interference 
within their primary service areas and over all or a sub- 
stantial portion of their secondary service areas. Stations 
operating on these channels are classified as follows: 

(1) Class I station. A Class I station is a dominant 
station operating on a clear channel and designed to render 
primary and secondary service over an extended area and 
at relatively long distances. Its primary service area is 
free from objectionable interference from other stations on 
the same and adjacent channels, and its secondary service 
area free from interference except from stations on adjacent 
channels, and from stations on the same channel in accord- 
ance with the channel designation in $8.25 or 3. 182. The 
operating power shall not be less than 10 kilowatts nor more 
than 50 kilowatts." 

5. Rule 3.24(g): 
“Broadcast facilities; showing required. -- An authoriza- 
tion for a new standard broadcast station or increase in 
facilities of an existing station will be issued only after a 


satisfactory showing has been made in regard to the following, 


among others: 
aK 
"(g) That the population within the 1 v/m contour does 
not exceed 1.0 per cent of the population within the 25 mv/m 
contour: Provided, however, that where the number of 
persons within the 1 v/m contour is 300 or less the pro- 
visions of this subparagraph are not applicable." 
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APPENDIX B 

H. Res. 714, As Passed July 2, 1962 
Resolved, That it is the sense of the House of Representatives 
that the Federal Communications Commission -~- | 
(1) may, notwithstanding Senate Resolution 294 > 
Seventy-fifth Congress, third session, adopted June 1, 
1938, authorize the use of power in excess of fifty kilo- 
watts on any of the twenty-five class I-A clear channel 

frequencies in the standard broadcast band (five hundred 
and forty to sixteen hundred kilocycles) which are specified 


in the rules of the Commission, if, after consideration of 


all pertinent factors, including the objective of providing 
improved nighttime radio service to substantial areas and 
populations presently receiving inadequate nighttime radio 
service, the Commission finds that operation on such fre- 
quencies with power in excess of fifty kilowatts will serve 
the public interest, convenience, or necessity; and | 

(2) should not authorize, for a period of one year 


from the date of adoption of this resolution, the construction 


[5061] 
for nighttime operation, or the nighttime operation, of any 


station on any of the twenty-five class I-A clear channel 
frequencies in the standard broadcast band (five hundred 
and forty to sixteen hundred kilocycles) which are specified 
in the rules of the Commission, unless such station | was or 
could have been authorized consistent with the rules of the 
Commission then in effect, to operate on such a frequency 
on July 1, 1961. 
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APPENDIX C 
EXTENT OF WHITE AREAS AS OF JANUARY 1, 1957 1/ 


White Area Rank Rank By 
State (Sq. Miles) By Area Population 
Alabama 43, 580 13 2 


Arizona 104, 470 27 
Arkansas 41, 287 10 
California 89,723 16 
Colorado 66, 489 29 
Connecticut 393 
Delaware 376 
Florida 37,770 
Georgia 42,949 
Idaho 66, 810 
. Dlinois 1,786 
. Indiana 781 
. Iowa 639 
. Kansas 43, 206 
. Kentucky 10,142 
. Louisiana 18, 969 
. Maine 25, 878 
. Maryland 2, 874 
. Massachusetts 660 
. Michigan 30, 256 


oat anh won 
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1/ Reproduction of Exhibit 4 of CCBS Comments filed August 15, 1958 
in Docket 6741. 
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White Area Rank Rank By 
State (Sq. Miles) By Area Population 
21. Minnesota 27,108 24 23 


22. Mississippi 33, 276 19 4 
23. Missouri 29, 353 22 15 
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White Area ‘Rank By 
State (Sq. Miles) Population 
. Montana 107,585 28 


. Nebraska 48, 602 | 47 
. Nevada 104, 382 40 
. New Hampshire 6, 499 «34 
. New Jersey None | 
. New Mexico 97,735 
. New York 15,728 
. North Carolina 33, 002 
. North Dakota 13,197 
. Ohio 4,409 
. Oklahoma 25, 830 
. Oregon 81, 480 

Pennsylvania 23,635 

Rhode Island 324 
. South Carolina 23,061 
. South Dakota 38, 069 
. Tennessee 20, 370 
. Texas 127, 990 


Utah 53,073 
. Vermont 7,168 
. Virginia 28, 208 
. Washington 20, 796 
. West Virginia 19,075 
. Wisconsin 22,058 
. Wyoming 84, 044 
Total 1,725,095 (57.99% of the total land area of the U.S. *) 
West of Long 96° 1, 154, 223 (38. 80% of the total land area of the U.S. ) 
East of Long. 96° 570, 872 (19.19% of the total land area of the U.S.) 
West of Miss. River 1, 290, 837 (43.39% of the total land area of the U.S.) 
East of Miss. River 434, 258 (14.60% of the total land area of the U.S.) 
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* Both the 1940 and 1950 Census list the total gross area (land and 
water) of the continental United States as 3, 022, 387 square miles. 

The total land area of the continental United States is 2,974,726 

square miles (Statistical Abstract of the U. S., 1957, table 195, page 
158). Table III of Exhibit 339 shows that as of May i, 1947, the total 
amount of white area was 1, 802,665 square miles or 60.59% of the 

total land area. The above-noted January 1, 1957 white area (1,725,095 
square miles) represents 57. 99% of the total land area. Thus, although 
the number of fulltime stations was increased from a total of 1, 339 

as of May 1, 1947 to a total of 1, 875 as of January 1, 1957, the white 
area was reduced by only 2.6%. As shown in Exhibit 5, the white 

area population was increased during the same time by 2, 379, 059. 
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EXTENT OF WHITE AREA POPULATIONS 1/ 
AS OF MAY 1, 1947 AND JANUARY 1, 1957 


State_ 5/1/47 1/1/57 1947 Rank 1957 Rank 
. Alabama 1,704,400 1,725,092 2 
. Arizona 144, 800 304, 118 35 
. Arkansas 1,007,000 1, 078, 360 10 
California 187, 600 592,039 31 
Colorado 239, 800 260, 798 25 
Connecticut 57, 200 None 

. Delaware 22,000 None 
Florida 669, 400 738, 819 

. Georgia 1, 354, 400 1, 496, 526 

. Idaho 206, 700 233, 043 

. Illinois 76,700 90, 087 

. Indiana None None 

. Iowa 10, 500 16,351 

. Kansas 379, 100 346, 664 

. Kentucky 647, 500 720, 323 
Louisiana 756, 100 710, 257 

. Maine 332, 400 505, 253 

. Maryland 182, 000 203, 800 
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State 5/1/41 1/1/87 1947 Rank 1957 Rank 
19. Massachusetts 19, 000 None 440 46 
20. Michigan 456, 900 520, 632 18 19 


—————————— | 
1/ Reproduction of Exhibit 5 of CCBS Comments filed August 15, 1958 
In Docket 6741. 
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State 5/1/at «1/1/57 «1947 Rank| 1957 Rank 
21. Minnesota 233,700 368, 572 | 

22. Mississippi 1, 388, 500 1,516, 284 
23. Missouri 756, 100 705, 509 
24. Montana 290, 400 264, 773 
25. Nebraska 293, 300 560, 709 
26. Nevada 48, 900 79, 208 
27. NewHampshire 213,900 150, 780 
28. New Jersey None None 
29. New Mexico 284, 200 322, 016 
30. New York 460, 700 544, 632 
31. North Carolina 1,770,200 1, 850, 005 
32. North Dakota 75, 200 45, 539 
33. Ohio 146, 100 237, 504 
34. Oklahoma 529, 800 314, 252 
35. Oregon 195, 400 401,575 
36. Pennsylvania 1, 362, 900 1,581, 495 
37. Rhode Island 16,000 None 
38. South Carolina 1, 204, 800 1,516, 237 
39. South Dakota 171, 400 137, 482 
40. Tennessee 1,053, 000 1,195, 604 
41. Texas 999, 400 953, 604 
42. Utah 79, 500 94, 328 


43. 
44. 
45. 
46. 
47. 


Vermont 
Virginia 
Washington 


West Virginia 


Wisconsin 
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5/1/47 
193, 900 
1, 337, 200 
86, 000 
1,068, 900 
407, 600 


1/1/57 
225, 130 
1,136, 938 
131, 392 
1,098, 802 
513, 635 


1947 Rank 


30 


1957 Rank 


32 


48. Wyoming 


131,700 137, 092 


Total 23, 252, 200 
(100%) 
19, 579, 200 
(84. 20%) 
3,673, 000 
(15. 80%) 


East of Miss. River --- 


East of Long, 96° 


West of Long, 96° 


West of Miss. River 


25, 631, 259 
(100%) 
20, 997, 626 

(81. 92%) 
4,633, 633 
(18.08%) 
18, 277, 835 
(71. 31%) 
7, 353, 424 
(28.69%) 
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MEMORANDUM OPINION AND ORDER FCC 62 1209 
: 27631 


By the Commission: Commissioner Lee dissenting and voting to grant. 


1. The Commission has before it the above-captioned applications 


accompanied by petitions and/or requests for waiver of various Com- 
mission's Rules to permit the acceptance for filing of the applications. 

2. The listed applicants are Class I- A Clear Channel stations pres- 
ently operating at 50 kw of power and seeking an increase to 750 kw of 
power. In the Commission's Report and Order in the Clear Channel Mat- 
ter (Docket No. 6741), adopted September 13, 1961,— the facilities of 
Stations WSM and WLW were not duplicated to permit the operation of a 
Class I-A station on the frequency, but were reserved for further study 
to determine what would be the optimum use of the frequency, ie. should 
the frequency be duplicated or should the existing Clear Channel stations 
be authorized to operate with higher power. The frequency: ‘utilized by 
Station WJR was not reserved for future disposition, but was duplicated 
by providing | 


1 31 F.C.C. 565, 21 R.R. 1801. 


[5072 | 
that Station KFMB, San Diego, California would move to eas frequency. 
The frequency utilized by Station WGN was to be duplicated in the States 
of Nevada, or Idaho. 

3. By Memorandum Opinion and Order adopted this on. the Com- 
mission reaffirmed its Clear Channel Report and Order by ‘denying the 
petitions for reconsideration directed against it, and also concluded that 
operation of the unduplicated Clear Channel stations with power in ex- 
cess of 50 kw should not be authorized at this time. 
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4. Therefore, the controlling consideration with respect to the above- 
captioned applications is the disposition of the requests for waiver of Sec- 
tion 3.21(a)(1) of the Commission's Rules, the provisions of which limit 
operating power to 50 kw for Class I stations. The petitioners claim that 
House Resolution 714 of the 87th Congress authorized the Commission to 
permit operations with power in excess of 50 kw. This House Resolution 
reflects a view contrary to the 1938 Senate Resolution, but we cannot say 
that the House Resolution requires the Commission to authorize power in 
excess of 50 kw for Clear Channel stations upon the basis of applications 
such as these. In our opinion, orderly procedure would seem to require 
that the merits of authorizing use of power in excess of 50 kw be evalu- 
ated in a rule-making procedure previous to firm commitment to that 
course of action, and that the rules be amended to spell out the conditions 
and circumstances under which such operation may be authorized in the 
public interest if it is determined that such a course will serve this in- 
terest. 

5. The Commission has indicated the desirability of further study be- 
fore reaching a definite decision regarding higher power, and a further 
rule making procedure is a proper vehicle for such a study. It is sug- 
gested that the advocates of higher power, including prospective licensees, 
may more appropriately present their case by a petition for rule-making 
in the matter rather than by attempting to obtain consideration of indi- 
vidual applications inconsistent with present rules. 

6. Returning to consideration of the instant applications, it is noted 
that Stations WSM, WGN, and WJR allege, as a basis for their request 
for waiver, that operation with 750 kw would be consistent with the De- 
partment of Defense position favoring increased power communications 
operations; would aid civil defense and disaster operations; and would 
provide better understanding between the United States and the Latin- 
American countries. These purposes are of course laudable, but we do 
not think that a showing has been made of sufficient force to override the 
requirements of orderly procedure. In short, it is the Commission's 
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view that there has not been a sufficient showing to warrant waiver of 
Section 3.21(a)(1) of the Rules, and accordingly, the applications will be 
returned to the applicants without prejudice. | 
", The requests for waiver of Section 1.354 and Section 3.24(g) 
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of the Rules are moot due to the Commission's decision not | to authorize 
operation with power in excess of 50 kw at this time. Therefore, these 
questions will not be discussed because our action in denying a waiver 
of Section 3.21(a)(1) is dispositive of the applications. 


ACCORDINGLY IT IS ORDERED, That the request for waiver of 
Section 3.21(a)(1) of the Commission's Rules and acceptance of the above- 
captioned applications tendered for filing ARE DENIED; the above-cap- 
tioned applications ARE HEREBY RETURNED; and the requests for 
waiver of Sections 1.354 and 3.24(g) of the Commission's Rules ARE 


MOOT. | 


FEDERAL COMMUNICATIONS COMMISSION 


/s/ Ben F. Waple 
Acting Secretary 


Adopted: November 21, 1962 


Released: November 27, 1962 
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ke , BR-56 
F.C.Ce FORM NO. 352 UNITED STATES OF AMERICA Fite no, 2° 380 


eh Seon, FEDERAL COMMUNICATIONS COMMISSION call Letters i) GN 
STANDARD BROADCAST STATION LICENSE 5145 


_ Sabject to the provisioas of SITAR of 1934, subsequent Acts, aad preertese and 
+ Commissios Rules made thereaader, a26 farther subject to coaditioss set forth ia this license, Ap LICENSEE 


WGN, INCORPORATED 


Seti 


is hereby authorized to we aad operate the radio transmitting apparates bereinatter described for the perpae of Pros- 


casting for the term degissiag ; , 19 62, and ending _pecemoer 1, » 1964. 
(3 aeBe, Basterm Standard Time) 


+ The liceasee shall use and operate said spparatus osly is accordsace with the followiag terms: 


resistance, Sz: 
correat, __2+eO amperes 
ae DO _ KS 1O veers power _NOMgirectional astenaa daytine [: Ante-na aero ohms 
——_$_$__ 82,5 


% Deriag the followiag period or periods of time: 


L Oa a frequency 0f720 _ ke. * current, 226. amperes 
2 vith 50 iLO yates power pontirectional aateasa nignteioe[ Antenna — 
: at 
®antonna 


*Ayxiliary antentia cperetion’ 
Unlimited time. Antenna current, 66.8 amperes = Night & Day | 
antenna resistance, 11.2 ohms = Night & Day 


Obstruction marking specifications for 
Auxtliary antenna in accordance with 
paragraphs 1, 3, 12 and 21 of FCC Forn 
& Vith the statios located at: 715 attached. =: 
Chicago, Illinois 
Transmitter may be operated oy remote control from 
& With the maia studio located at: Prudential Plaza, Room 4000, 130 East Randolph Drive, 
2501 Sradley Place Chicago, Illinois (WGN-TV transmitter location). 


Chicazo 18 Illinois 
The rks bereia ‘authorised to be used aad operated is located at: r) ' ° 


Route #1, Rohlwing Road Sete te Ge SS 
24 miles southeast of West Long. 


aSepaumatee Diipeks 2 
* BCA MFG. CO., Type No. 2RA-50S, Eroadcasting Transmitter. 


Antenna: Vertical radiator; height of vertical lead, 740°; overall height above 
ground level, 750°. Ground system consists of 120 radials 0.65 wave length long. 
Obstruction marking specifications in accordance with parazrapks 1,3 919(modi- 

fied to require the side lights to be installed at the 650°, 550", 450°, 350° and 
250° levels. In addition, two side lights shall be installed on diagonally opposite 
corners of tower at the 150" and 100° levels) and 21 of FCO Form 715 attached. 


The Commission reserves the right during said license period of t 
effective any changes or modi fication of this license which may be necessary 
the Commission rendered as a result of eny hesring held under the rules o 
commencement of this license period or eny decision rendered es a result of any such hearing which has been 
designated but not held, prior to the commencement of this license period. 

This license is issued on the licensee’s representation that the statements contained in licensee's 
application are true and that the undertekings therein contained so far as they are consistent herewith, will 
be carried out in good faith, The licensee shall, during the term of this license, render such broadcasting 
eereenen will serve public interest, convenience, or necessity to the full extent of the privileges herein 
conferr 

This license shall not vestin the licensee any right to operate the station nor any right in the use of 
the frequency designated in the license beyond the term hereof, nor in any other manner than suthorized 

Neither the license nor the right grented hereunder shall be assigned or otherwise trensferred in 
Act of 193%. This license is subject to the right of use or control by the 
conferred by sectiqn 606 of the Communicetions Act of 193, 


y This License consists of this page and pages _2 ° 
Dated thi 320 day of Samary _., 9 62. FEDERAL COMMUNICATIONS COMMISSION, 


WI), aa APR 18 1962 — . roar 


7.C.C. © Washington, De Co 


BReS60 dO * 1n3 062 


AUXILIARY ANTENNAs 257° (asee overall height) tetangsler, self- 
supporting, series@-excited vertical radiator. 


AUXILIARY GHOUID SYSTGM: Consists of 120 buried copper padre 
radials 400° long plus a 40° square copper ground screen. 
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AXTENMA TOWER(S) OR SUPPORTING STRUCTURE(S) 


et 


of ect 
incapable of 
om top of 
that thie additional 
enobotrected visibility of the code 
from eiroraft at any angle of epproach, 
be installed two euch beacons 
to inewre 
of the Deacone from aircraft 


‘than 12 flashes par minete with a pened 
eqmal to onehall of the lemnoes 


At appronimesaly one-half of thoover: 
of the tower one similar Mashing 300 
hall be inotalled ia 


5 At apprommately two-fiftha of the 
over-all height of the tower one similar Meshing 


10 On level at appronimately four 
fifthe, taree-fiftha, two-fifths, and oaefinh of 
the overvall height of the tower one similar 
ashing 300 m/m electric code beacon shall 
be inatalled in such ponition within the lower 

that the strectural members will not im- 
pair the vinibility of thin beacon from aircraft 
at aay eagle of approech. la the event these 
beacons casnct be installed ie & manner to ine 
eure wmobetrected visibility of the bescone 
from siroraft at any angle of anprosch, there 
ehall be inetalled two sech bemnae Ot cach 
level. Each beecon shall be mounted ce the 
outside of diagonally opposite comers or op- 
posite rides of the lower at the preacnbed 
heighte. 


l At the approninate mid point of the 
overall height of the tower there shall be in- 
stalled ot least two 100-, 107+, 111- of 116-watt 
Lampe (6100 A81/TS, M07 A21/TS, #111 A21/TS, 
or #16 A21/TS, reepectively) enclosed im 
aviation red obstruction ligh globes, Eech 
light ehall be mounted #0 oA lo insure wacb- 
strected visibility of #4 least one Light at cock 
level from airoref at any eagle of approach, 


12 On levels at appronimately (wo- 
thirds and coethind of the overall height of 
the tower, there whall be installed at least wo 
100», 107+, 121 or 116-watt lampa (4100 A21/TS, 
OT ABL/TS, #111 A21/TSB of 4116 A21/TS, 
reopectively) enclosed in aviation red ob- 
struction light globes, Each light ebell be 
mowsted 20 05 to insure escbetrected vinibility 
of at least one Ligh 0: eoeh level from aircraft 


fourths and coe-fourth of the over-all height of 
the tower, at least one 10, 107, lll-or 


fiftke, three-fifthe sad 

height of the tower, at least cee 100, 107, 
111+ or 116 west lamp (A100 AS1/TS, MOT 
AS1/TS, 111 A21/TS or 4116 AB1/TS, ve 
epectively) enclosed in an aviation rod ob- 
cirection light globe ebell be installed on coch 
euteide corner of the tower ot each level. 


111 or 116-wots lamp (#100 AS1/TB, 610T 
ASL/TS, #111 A21/TS or 4116 A 

eacloeed in an eviction fed 
direction light glade chal be lnctalled on each 
eutaide coreer of the tower ot cash level, 


19 On levele at approimately sine 
tanthe, soven-tenthe, cec-belf, thrententhe, 
ad one-tenth of the over-all height of the tower, 
at leeat one 100+, 10%, 111- or 11¢-was lemp 
(G00 A21/TS, #107 A21/TS, #111 AS1/TS or 
M116 A21/TS, reepecuvely) encloced in an 
aviation red obetrection light globe eball be 
jnetalied om each outeide comer of the tower 
et cach level. 


20 All lighting shall be exhibited from 
cuncct 10 evarice walece ctherwise epecified, 


21 All lights ahall burn continvously oF 
‘chal! be controlled by @ light sensitive device 
adjusted 20 thet the lights will be tamed on ot 
a north oky light intensity level of about 38 foot 
candies and terned off at 0 north ky light la- 
Lansity level of about 58 foot candies. 


22 During conetrection of an satenne 
etrectere, for which obstruction lighting ie ro 
red, at least two 100-, 107-, 111+ or 116-watt 
MoT A21/TB, #111 


inetalled at the wppermoat point of the structure. 
la addition, ao the heigh of the elructere 
which 


i 


VL. + Weahiagton, 0. Co 
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[ Rec'd. November 13, 1962 - F.C.C. ] 


PETITION FOR WAIVER OF RULES AND FOR 
ACCEPTANCE OF APPLICATION 


WGN, Inc., by its attorneys and pursuant to Sections 1.15 and 
1.307(a) of the Commission's Rules and Regulations, hereby requests 
that all pertinent provisions of the Commission's Rules and Regulations, 
including Sections 1.354 and 3.21(a)(1) be waived and that the above- 
entitled application, which is being filed simultaneously herewith, be 
accepted for filing. — In support thereof, it is stated as follows. 

I. Rule 1.354 

1. By a Report and Order released May 10, 1962, the 

Commission amended Rule 1.354 so as to place an immediate "freeze" 
| 

1/ The pertinent provisions of the above-cited sections of the Com- 

mission's Rules and Regulations are reproduced in Appendix A hereof. 


[ 5153] | 
on the acceptance for filing of standard broadcast applications except 
for specified categories. (23 RR 1545.) The Report and Order recited 
that the Commission had found it "necessary to bring a temporary, 
partial halt to our acceptance of applications for new and changed 
facilities" in order "to restudy the standards under which we consider 
new and changed assignments". The Report and Order explained that 
by means of numerous grants of applications for new and changed 
facilities made in compliance with the current rules and standards, 
the Commission has been able to cure what it considered to be two 
of the three principal deficiencies of standard broadcast service, — 2 
put that no significant cure has been effectuated regarding the third 
deficiency, the existence of "substantial 'white’ areas in the Northeast, 
Midwest, South and Far West". The Report and Order emphasized that 
"[ t]he outlying areas which lacked primary service in 1946 have been 
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reduced only a minute degree by the continual flow of new 


: 3 
assignments". — 


2/ The “lack of any local outlets in many communities of substantial 


Size" and the "absence of competing local stations in communities 
that did not have a facility". 


3/ Further, the Report and Order emphasized that the "continual flow 

of new assignments" and "the creation of multi-station markets has 

led to a derogation of engineering standards, so that a service 

rendered by existing stations in the outermost regions of their normally 
protected service areas has been impaired * * *." The Commission 

also noted that "future power increases to extend the interference-free 
contour over growing suburban populations are often rendered impossible, 
and the available channels for the establishment of new stations in 
growing under-served areas have been continually reduced in number." 


[ 5154] 

2. It is thus clear that the essential reason for imposing the 
present AM freeze was the realization that granting of applications 
for new and changed facilities in the standard broadcast band under the 
current rules and standards has not resulted in any significant 
improvement of AM radio service to the millions of Americans living 
in rural and small town areas which do not receive a single acceptable 
nighttime groundwave service. 

3. The previous recognition by the Commission of the "white" 
area problem led to the institution on February 20, 1945, of the so- 
called Clear Channel proceeding (Docket 6741). The February 20, 1945 
Notice of Hearing recited that "there are still large areas of the 
continental United States which have no radio service during the day 
and no primary radio service at night". The accompanying Commission 
press release stated to the same effect that a re-examination of 
present clear channel allocations is necessary since Commission studies 
reveal there are still large areas within the United States which receive 
no radio service at all during the daytime hours and no primary radio 
service at night". FCC Chairman Denny stated in 1946 that the purpose 
of the Clear Channel hearing was "to canvass the situation and see 
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what can be done about filling in those blank spots so that we will have 
full nation-wide coverage of all states and all communities, which is 


the Commission's objective in this proceeding." 


[ 5155] 
(Docket 6741, R. 3922.) 2/ Chairman Denny also stated that it was "the 
Commission's earnest hope * * * that the individual parties * * * will 
come forward with constructive plans, looking towards whatever 
adjustments can be made to cover these white areas." (id, R. 1827. 
4. The accuracy of the statement in the Commission's Report 


o/ 


and Order released May 10, 1962 imposing the present AM freeze 

that the post World War II "tremendous proliferation of stations has 
occurred without significant reduction of 'white’ areas" is graphically 
demonstrated by the fact that the addition of some 536 fulltime stations 
between May of 1947 and January of 1957 reduced the "white" area 
insignificantly (from 60.59% to 57.99%) while at the same time the 


“white area population increased from some 23.2 million to some 


4/ Section 1 of the Communications Act of 1934, as amended, provides 
in pertinent part that the primary purpose for creating the Federal 
Communications Commission was "to make available, so far as 
possible, to all the United States a rapid, efficient, nation-wide and 
world-wide wire and radio communications service * * *,"' (Emphasis 
added). Section 1 also emphasizes the importance of furthering the 
national defense by means of regulating interstate and foreign commerce 
in communications by wire and radio. 


5/ In the Docket 6741 hearing, the only concrete proposal advanced 

in response to Chairman Denny's request was the CCBS proposal 

to authorize all Class I-A stations to operate with power in excess of 
50 kw. The “white” area problem was also the principal reason for the 
Clear Channel hearings held in 1936 (FCC Docket 4063) and 1938 

(FCC Docket 5072-A). 
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25.6 million (Docket 6741, Third Notice released September 22, 1959, 
paragraph 10, 24 F.R. 7737). Although the bulk of the "white" area 
(74.8%) lies west of the Mississippi River, the bulk of the "white" area 
population (71.3%) lives east thereof (Ibid). 

5. The Commission, based on the record evidence compiled in 
the Docket 6741 Clear Channel hearing, correctly concluded that 
"improvement of nighttime service throughout most of the existing 
white areas must be provided, if at all, by new or improved skywave 
service" (Further Notice of Proposed Rule Making released April 15, 
1958 in Docket 6741, paragraph 41, 23 F.R. 2612). In spite of this 
conclusion, the Commission on September 14, 1961 released a Report 
and Order in Docket 6741 looking toward authorizing fulltime Class I 
stations on 14 Class I-A channels and reserving for the future a 
decision as to whether Class I-A stations should be authorized to 
operate with higher power (21 RR 1801). The locations of the existing 
14 Class I-A stations and the 14 proposed Class II fulltime stations are 
shown below: 

Location of Proposed®/ 
Frequenc Class I-A Station Class II Station 


1. 670 WMAQ, Chicago, Ill Idaho 

2. 720 WGN, Chicago, Ill Nevada or Idaho 
750 WSB, Atlanta, Ga. Anchorage, Alaska 
760 WJR, Detroit, Mich. San Diego, Calif. 

5. 770 WABC, New York City Albuquerque, N.M. 

6. 780 WBBM, Chicago, Il Nevada 

7. 880 WCBS, New York City N.D., S.D, or Nebr. 


6/ KOB, Albuquerque, has been operating on 770 ke since 1941. The 
proposed Class II stations on 750 ke and 760 ke are existing stations 
(KFQD, Anchorage and KFMB, San Diego). 


Frequenc 


8. 890 

9. 1020 
10. 1030 
11. 1100 
12. 1120 
13. 1180 
14, 1210 
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Class I-A Station 


WLS, Chicago, Ill. 
KDKA, Pittsburgh, Pa. 
WBZ, Boston, Mass. 
KYW, Cleveland, Ohio 
KMOX, St. Louis, Mo. 
WHAM, Rochester, N.Y. 
WCAU, Philadelphia, Pa. 
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Location of Proposed 
Class If Station 


Utah 

New Mexico 

Wyoming - 

Colorado 

Calif. or Oregon 
Montana | 

Kansas, Nebr. or Okla. 


6. An engineering study prepared for the Clear Channel 


Broadcasting Service (CCBS), 


of which petitioner is a member, demon- 


| 


strated that 11 of the above-noted proposed Class I stations (excluding 
the existing stations in Anchorage, San Deigo and Albuquerque) would 
provide no nighttime skywave service at all and could be expected to 


provide interference-free nighttime groundwave service to only 


41,582 square miles of "white" area (or 2.41% of the 1,725,095 square 
miles of "white" area which existed as of 19574 ) and to only 234,575 
"white" area residents (or 0.916% of the 1957 "white" aren population 
of 25.6 million mei (See Engineering Statement dated October 16, 


7/ Recent studies made by CCBS show that as of September 13, 1961, 
the "white" area consists of 1,726,293 square miles or 58.03% of the 
land area of the continental United States and that the "white" area 
population totals 25,106 ,079. 


8/ In testimony given February 13, 1962 before a subcommittee of 
the House Committee on Interstate and Foreign Commerce on 


H.R. 8210, et al., 
staff estimated that the 11 propose 
nighttime primary 
Even if this estimate is accepted, iti 


Chairman Minow testified that the Commission's 


d new stations would provide a first 
service to "at least 600,000 persons" (page 235). 
s obvious that the improvement 


of service to nighttime "white" areas and populations would be insigni- 


ficant. 
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1961 attached to CCBS Petition for Rehearing filed October 16, 1961 
in Docket 6741 and Appendices C, D, E and F hereto attached for 
population and area details, including state-by-state breakdown. 
7. If KFMB were to operate on 760 ke as proposed in the 
above-noted Report and Order released September 14, 1961, it would 


not provide nighttime primary service to any area and population not 


now receiving nighttime primary service (see Engineering Statement 


dated October 15, 1961 attached to Petition for Reconsideration filed 
October 16, 1961 by The Goodwill Stations, Inc. in Docket 6741; see 

also Fig. 11 of Engineering Exhibit dated October 12, 1962 accompanying 
application of The Goodwill Stations, Inc. (WJR) for 750 kw filed 

October 22, 1962). 

8. The above-noted statistics as to the insignificant degree 
to which service to "white" areas would be improved by implementation 
of the above-noted duplication of a majority of the Class I-A frequencies 
demonstrates the validity of the above-cited April 15, 1958 conclusion 
of the Commission that improvement of nighttime service to existing 
‘white’ areas must be provided by improved skywave service. 

9. Principally because of the above-noted facts, the House 
Subcommittee on Communications and Power of the Committee on 
Interstate and Foreign Commerce held hearings on February 1, 2 
and 13, 1962 on various bills looking toward the prohibition of the 


[ 5159] 
duplication of Class I-A frequencies and the authorization of higher 
power for Class I-A Clear Channel stations. On July 2, 1962, the 
House of Representatives passed House Resolution 714 which had been 
reported out unanimously by the House Committee on Interstate and 
Foreign Commerce following the above-noted hearings (108 Cong. Rec. 
11678-11686). 
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10. H. Res. 714 is set forth in full in Appendix B hereof. In 


essence, it provides that the Commission (1) may authorize power in 


excess of 50 kw with respect to any of the existing Class I-A Clear 
Channel stations notwithstanding the provisions of Senate Resolution 
294 adopted June 13, 1938, 2 and (2) should not authorize for a period 


9/ House Resolution 714 was the result of hearings held before the 
Subcommittee on Communications and Power of the House Committee 

on Interstate and Foreign Commerce on a series of bills which had been 
introduced to amend the Communications Act to authorize power in 
excess of 50 kw on Class I-A channels and to prohibit the assignment 

of other stations on the Class I-A channels. These hearings were 

held February 1, 2, and 13, 1962, and House Resolution 714, after 
receiving unanimous approval by the House Committee on Interstate 

and Foreign Commerce, was referred to the House of Representatives 
on June 29, 1962. It was debated on the floor of the House on July 2, 
1962, under suspension of the Rules (requiring a two-thirds vote for 
approval). After extensive debate, which consumed eight pages of the 
Congressional Record, the resolution was approved by record vote 

of 198 to 87 (Congressional Record for July 2, 1962, page 11685). By 
way of contrast, Senate Resolution 294 was adopted on Monday, 

June 13, 1938, having been introduced in the Senate on the previous 
Thursday and agreed to on Monday by voice vote without having been 
referred to a committee of the Senate and without having afforded 
interested parties any hearing whatsoever. The debate on the resolution, 
in which only 11 senators participated, consumed less than a page and 

a half of the Congressional Record, and was conducted under conditions 
not conducive to the full attention of whatever Senators were on the 
Senate 
(cont'd. on next page) 
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of one year any additional fulltime stations on any of the existing 
Class I-A Clear Channel frequencies. | 

11. The Committee Report accompanying H. Res. 714 

(Report No. 1954, 87th Congress, 2d Session) stated that the above- 
noted one year moratorium was imposed for the twofold purpose of 
(1) giving the Commission an opportunity to reconsider its September 
14, 1961, Report and Order in Docket 6741 and (2) giving all Class 


I-A Clear Channel stations an opportunity to file applications for 
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power in excess of 50 kw. The House Report referred to the fact 
that "* * * the Committee was greatly impressed with engineering 
testimony * * * that operations with power in excess of 50 kilowatts 
would greatly benefit large areas and populations which do not have 
available to them any adequate nighttime radio service."" The Report 
also emphasized the fact that the Committee received testimony from 
a spokesman on behalf of the Department of Defense "who stated 
'* & * we favor increased power and clear channel operation to aid 
in survivable communications". 

12. The instant application seeks authority to increase the 
operating power of WGN, a Class I-A station which operates on 


(Cont'd. from previous page) 


floor at the time. For example, at one point during the debate, one 
Senator stated "we literally cannot hear anything that is going on in the 
chamber"; at another point another Senator commented "the racket 
here on the floor has prevented my hearing"; and finally at still another 
point a third Senator stated "no one has ever seen the resolution except 
perhaps the Senator from Montana." (83 Congressional Record, 

pp. 8944-8945). 
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720 ke at Chicago, Illinois, from 50 kw to 750 kw. Figures 9A and 9B 
(existing and proposed 0.5 mv/m groundwave contours) of the 
engineering exhibit attached to the application, show that portions of 
Michigan, Indiana, Illinois, lowa and Wisconsin will be encompassed 
for the first time within the porposed WGN 0.5 mv/m groundwave 
contour. Figures 10A and 10B compare the existing 0. 1 mv/m and the 
proposed 0.1 mv/m daytime groundwave contours. It will be noted 
that, in addition to the above -listed states, portions of Missouri, 
Minnesota and Kentucky will also be encompassed for the first time 


within the proposed WGN 0.1 mv/m groundwave contour. A comparison 
of Figures 11A and 11B of the engineering exhibit shows that the 


following states, or major portions thereof, will be encompassed for 
the first time within the proposed WGN 0.5 mv/m 50% of the time 
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skywave contour: Colorado, Montana, New Mexico, Wyoming, Texas, 


Louisiana, Florida, Vermont, New Hampshire, Massachusetts, Maine, 
Connecticut and Rhode Island. 
13. It is thus apparent that the instant WGN aopicanion to 

increase power to 750 kw would improve significantly the service 

now afforded to "white" areas and is therefore in full compliance with 
the provisions of H. Res. 714 passed July 2, 1962. Further, the operation 
of WGN with power of 750 kw would comply with the Department of 
Defense's position of favoring ‘increased power and clear channel 


operation to aid in survivable communications"; would be | 
[ 5162] | 

of vital importance in assisting Civilian Defense Agencies i in 
accomplishing their mission of alerting and informing the American 
public in times of national disasters and emergencies; and would 
result in stronger, more reliable nighttime signals to Latin Americans, 
thus making it possible to bring about a better understanding between 
the United States and our neighbors to the south. | 

14. Itis respectfully submitted that the above-recited facts 
constitute good cause and justification for waiving the pertinent 
provisions of Rule 1.354, especially in view of the fact that the freeze 
was imposed for the primary reason of enabling the Commission to 
take steps to improve service to "white" areas (U.S. V- Storer 


Broadcasting Co., 351 U.S. 192). 


Il. Rule 3.21(a)(1 
15. It is respectfully submitted that the matters eet forth 
in Part I above likewise constitute good cause and justification for 
waiving the provision of Rule 3.21 that limits the operating power of 
Class I stations to 50 kw. | 
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I. Other Rules 
16. In the event the Commission determines that the subject 
application is patently not in accordance with any Commission rule, 
regulation or requirement in addition to the ones specifically 
ennumerated above, it is respectfully submitted that the matters set 
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forth in Part I hereof constitute good cause and justification for 
waiving the provisions of any such rules, regulations or other 


requirements. 


WHEREFORE, the premises considered, it is respectfully 
requested that the provisions of Rules 1.354, 3.21(a)(1), and any other 
rule, regulation or requirement which the Commission determines is 
patently not complied with by the subject WGN application be waived 
and the application of WGN, Inc. filed simultaneously herewith 


seeking authority to increase the operating power of Class I-A station 
WGN from 50 kw to 750 kw be accepted for filing. 

Respectfully submitted, 

WGN, INC. 

By Reed T. Rollo 


R. Russell Eagan 
of 
Kirkland, Ellis, Hodson, 
Chaffetz & Masters 
800 World Center Building 
Washington 6, D.C. 


Its Attorneys 
November 13, 1962 
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APPENDIX A 
Pertinent Provisions of FCC Rules and Regulations 
1. Rule 1.15: 
"Suspension, amendment or waiver of rules. -~ The provisions 
of this chapter may be suspended, revoked, amended or waived 
for good cause shown, in whole or in part, at any time by the 
Commission, subject to the provisions of the Administrative 
Procedure Act and the provisions of this chapter. Any provision 
of the rules may be waived by the Commission on its own 
motion or on petition if good cause therefor is shown." 
2. Rule 1.307(a): | 
"Defective applications. -- (a) Applications which are determined 
to be patently not in accordance with the Commission’ s rules, 
regulations, or other requirements, unless accompanied by an 
appropriate request for waiver, will be considered !defective 
and will not be accepted for filing or if inadvertently accepted 
for filing will be dismissed. Requests for waiver shall show 
the nature of the waiver or exception desired and shall set 
forth the reasons in support thereof." | 
3. Rule 1.354: 
"Processing of standard broadcast applications. -- 
(a) Applications for standard broadcast facilities are divided 
into two groups. 
(1) In the first group are applications for new ; stations 
or for major changes in the facilities of authorized stations, 
i.e., any change in frequency, power, hours of operation, or 


station location * * *"' 
* * * 


“NOTE: Pending the Commission's re-study of the rules 
pertaining to allocation of standard broadcast 
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Mm. Other Rules 
16. In the event the Commission determines that the subject 
application is patently not in accordance with any Commission rule, 
regulation or requirement in addition to the ones specifically 
ennumerated above, it is respectfully submitted that the matters set 
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forth in Part I hereof constitute good cause and justification for 
waiving the provisions of any such rules, regulations or other 


requirements. 


WHEREFORE, the premises considered, it is respectfully 
requested that the provisions of Rules 1.354, 3.21(a)(1), and any other 
rule, re tion or requirement which the Commission determines is 
patently not complied with by the subject WGN application be waived 
and the application of WGN, Inc. filed simultaneously herewith 


seeking authority to increase the operating power of Class I-A station 
WGN from 50 kw to 750 kw be accepted for filing. 

Respectfully submitted, 

WGN, INC. 

By Reed T. Rollo 


R. Russell Eagan 
of 
Kirkland, Ellis, Hodson, 
Chaffetz & Masters 
800 World Center Building 
Washington 6, D.C. 


Its Attorneys 
November 13, 1962 
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APPENDIX A 
Pertinent Provisions of FCC Rules and Regulations 
1. Rule 1.15: 

"Suspension, amendment or waiver of rules. -- The provisions 
of this chapter may be suspended, revoked, amended or waived 
for good cause shown, in whole or in part, at any time by the 
Commission, subject to the provisions of the Administrative 
Procedure Act and the provisions of this chapter. Any provision 
of the rules may be waived by the Commission on its own 
motion or on petition if good cause therefor is shown." 

2. Rule 1.307(a): 

"Defective applications. -- (a) Applications which are determined 
to be patently not in accordance with the Commission" s rules, 
regulations, or other requirements, unless accompanied by an 
appropriate request for waiver, will be considered defective 
and will not be accepted for filing or if inadvertently accepted 
for filing will be dismissed. Requests for waiver shall show 
the nature of the waiver or exception desired and shall set 
forth the reasons in support thereof." 

3. Rule 1.354: 

"Processing of standard broadcast applications. - 

(a) Applications for standard broadcast EIS are divided 
into two groups. 

(1) In the first group are applications for new stations 
or for major changes in the facilities of authorized stations, 
i.e., any change in frequency, power, hours of operation, or 


station location * * *" 
* * * 


“NOTE: Pending the Commission's re-study of the rules 
pertaining to allocation of standard broadcast 
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facilities, requests for standard broadcast authorizations will 
be considered as set forth in paragraphs (a) and (b) of this 
note, notwithstanding any provisions of this chapter to the 
contrary. 

(a) Applications for new standard broadcast stations or for 
major changes in the facilities of existing stations on the 
frequencies specified in § § 3.25, 3.26, and 3.27 of this chapter, 
will be accepted for filing only when the applications fall 
within the following categories: 

(1) Applications requesting authority to increase power 
of existing Class IV stations on local channels from 250 watts, 
not to exceed 1 kilowatt, or, from 100 watts to 250 watts or 
500 watts. 

(2) Applications for new Class I-A stations specified in 
§ 3.22 of this chapter. 

(3) Applications for other facilities, except new 100 watt 
Class IV proposals, where a showing has been submitted to 
demonstrate that the proposed operation (i) would bring a first 
interference-free primary service, day or night, to at least 
25% of the area or 25% of the population within the proposed 
interference-free service contour; and (ii) would not cause 
any objectionable interference to existing stations, and 
would not involve prohibited overlap as specified in § 3.37 of 
the Rules with existing stations. 

(bo) Applications for standard broadcast facilities now 


pending will be processed and acted upon in normal course. 


Applications for new stations or for major changes in existing 
stations tendered for filing after May 10, 1962, which are not 
consistent with the interim criteria, will be returned to the 
applicant." 
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4. Rule 3.21(a)(1): 


"Classes of standard broadcast channels and stations. -- 
(a) Clear Channel. A clear channel is one on which the 
dominant station or stations render service over wide areas, 
and which are cleared of objectionable interference within their 


primary service areas and over all or a substantial portion 
of their secondary service areas. Stations operating on these 
channels are classified as follows: 

(1) Class I station. A Class I station is a aorifeiant 
station operating on a clear channel and designed to render 
primary and secondary service over an extended area and at 
relatively long distances. Its primary service area is free 
from objectionable interference from other stations on the same 
and adjacent channels, and its secondary service area free 
from interference except from stations on adjacent: channels, and 
from stations on the same channel in accordance with the 
channel designation in § 6 3.25 or 3.182. The operating power 
shall not be less than 10 kilowatts nor more than 50 kilowatts." 


ntl 
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APPENDIX B 
H. Res. 714, As Passed July 2, 1962 
Resolved, That it is the sense of the House of Representatives 
that the Federal Communications Commission -- 

(1) may, notwithstanding Senate Resolution 294, Seventy- 
fifth Congress, third session, adopted June 7, 1938, authorize the use 
of power in excess of fifty kilowatts on any of the twenty-five class 

I-A clear channel frequencies in the standard broadcast band 

(five hundred and forty to sixteen hundred kilocycles) which are 
specified in the rules of the Commission, if, after consideration of 
all pertinent factors, including the objective of providing improved 


| 
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nighttime radio service to substantial areas and populations presently 
receiving inadequate nighttime radio service, the Commission finds 
that operation on such frequencies with power in excess of fifty 
kilowatts will serve the public interest, convenience, or necessity; and 

(2) should not authorize, for a period of one year from the 
date of adoption of this resolution, the construction 
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for nighttime operation, or the nighttime operation, of any station on 
any of the twenty-five class I-A clear channel frequencies in the 
standard broadcast band (five hundred and forty to sixteen hundred 
kilocycles) which are specified in the rules of the Commission, unless 


such station was or could have been authorized consistent with the 
rules of the Commission then in effect, to operate on such a frequency 
on July 1, 1961. 
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APPENDIX C 
EXTENT OF WHITE AREAS AS OF JANUARY 1, 1957 1/ 


White Area Rank Rank by 
(Sq. Miles) By Area Population 
43,580 13 2 


Arizona 104,470 27 
Arkansas 41,287 10 
California 89,723 16 
Colorado 66,489 29 
Connecticut 393 
Delaware 376 

8. Florida 37,770 
Georgia 42,949 
Idaho 66,810 


643 
White Area Rank 
State Sq. Miles By Area 
11. Illinois 1,786 41 
12. Indiana 781 42 
13. Iowa 639 44 
14, Kansas 43,206 14 
15. Kentucky 10,142 36 
16. Louisiana 18,969 33 
17. Maine 25,878 25 
18. Maryland 2,874 40 
19. Massachusetts 660 43 
20. Michigan 30,256 21 


1/ Reproduction of Exhibit 4 of CCBS Comments filed August 15, 1958 
in Docket 6741. 
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. Minnesota 27,108 
Mississippi 33,276 
Missouri 29,353 
. Montana 107,585 
Nebraska 48,602 
Nevada 104,382 
New Hampshire 6,499 
. New Jersey None 
. New Mexico 97,735 
. New York 15,728 
. North Carolina 33,002 
. North Dakota 137487 
Ohio 4,409 
. Oklahoma 25,830 
. Oregon 81,480 


Pennsylvania 23,635 
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White Area Rank Rank by 
State (Sq. Miles) By Area Population 
37. Rhode Island 324 47 48 
38. South Carolina 23,061 28 
39. South Dakota 38,069 17 
40. Tennessee 20,370 31 
41. Texas 127,990 1 
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42. Utah 53,073 
43. Vermont 7,168 
44, Virginia 28,208 
45. Washington 20,796 
46. West Virginia 19,075 
47. Wisconsin 22,058 
48. Wyoming 84,044 
Total 1,725,095 (57.99% of the total landarea of the U.S.*) 


West of Long. 96° 1,154,223 (38.80% of the total land area of the U.S.) 
East of Long. 96° 570,872 (19.19% of the total land area of the U.S.) 
West of Miss. River 1,290,837 (43.39% of the total land area of the US.) 
East of Miss. River 434,258 (14.60% of the total land area of the U.S.) 


* Both the 1940 and 1950 Census list the total gross area (land and 
water) of the continental United States as 3,022,387 square miles. The 
total land area of the continental United States is 2,974,726 square 
miles (Statistical Abstract of the US., 1957, table 195, page 158). 
Table III of Exhibit 339 shows that as of May 1, 1947,the total amount 
of white area was 1,802,665 square miles or 60.59% of the total land 
area. The above-noted January 1, 1957 white area (1,725,095 square 
miles) represents 57.99% of the total land area. Thus, although the 
number of fulltime stations was increased from a total of 1,339 as of 
May 1, 1947 to a total of 1,875 as of January 1, 1957, the white area 
was reduced by only 2.6%. As shown in Exhibit 5, the white area 
population was increased during the same time by 2,379,059. 
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APPENDIX D 
EXTENT OF WHITE AREA POPULATIONS i/ 
AS OF MAY 1, 1947 AND JANUARY 1, 1957 
State 5/1/47 1/1/57 1947 Rank 1957 Rank 
Alabama 1,704,400 1,725,092 2 Ss 
Arizona 144,800 304,118 35 | 27 
Arkansas 1,007,000 1,078,360 10 10 
. California 187,600 592,039 31 16 
. Colorado 239,800 260,798 25 | 29 
. Connecticut 57,200 None 
. Delaware 22,000 None 
Florida 669,400 738,819 
. Georgia 1,354,400 1,496,526 
Idaho 206,700 233,043 
. Illinois 76,700 90,087 
. Indiana None None 
. Iowa 10,500 16,351 
. Kansas 379,100 346,664 
Kentucky 647,500 720,323 
Louisiana 756,100 710,257 
Maine 332,400 505,253 
Maryland 182,000 203,800 
. Massachusetts 19,000 None 
Michigan 456,900 520,632 


1/ Reproduction of Exhibit 5 of CCBS Comments filed August 15, 1958 
in Docket 6741. 
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21. Minnesota 233,700 368,572 
22. Mississippi 1,388,500 1,516,284 
23. . Missouri 756,100 705,509 


1947 Rank 1957 Rank 
290,400 264,773 23 28 
. Nebraska 293,300 560,709 22 17 
Nevada 48,900 79,208 42 40 
. New Hampshire 213,900 150,780 27 34 
New Jersey None None 
New Mexico 284,200 322,016 
New York 460,700 544,632 
. North Carolina 1,770,200 1,850,005 
North Dakota 75,200 45,539 
Ohio 146,100 237,504 
Oklahoma 529,800 314,252 
Oregon 195,400 401,575 
Pennsylvania 1,362,900 1,581,495 
. Rhode Island 16,000 None 
South Carolina 1,204,800 1,516,237 
. South Dakota 171,400 137,582 
Tennessee 1,053,000 1,195,604 
Texas 999,400 959,604 
Utah 79,500 94,328 
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- Vermont 193,900 225,130 


Virginia 1,337,200 1,136,938 

. Washington 86,000 131,392 
46. West Virginia 1,068,900 1,098,802 
47. Wisconsin 407,600 513,635 
48. Wyoming 131,700 137,092 


Total 23,252,200 25,631,259 
5, (100%) (100%) 

East of Long96° 19,579,200 20,997,626 
(84.20%) (81.92%) 

West of Long96° 3,673,000 4,633,633 
(15.80%) (18.08%) 

East of Miss River --~ 18,277,835 
(71.31%) 

West of Miss River --~- 7,353,424 
(28.69%) 
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CONTINENTAL UNITED STATES 


SQUARE MILES AND POPULATION RELYING SOLELY ON 


State 


Alabama 
Arizona 
Arkansas 
California 
Colorado 
Connecticut 
Delaware 
Florida 
Georgia 
Idaho 
Illinois 
Indiana 
Iowa 
Kansas 
Kentucky 
Louisiana 
Maine 
Maryland 
Massachusetts 
Michigan 
Minnesota 
Mississippi 
Missouri 
Montana 
Nebraska 
Nevada 


New Hampshire 


New Jersey 
New Mexico 


CLEAR CHANNEL STATIONS 
FOR (AM) NIGHTTIME RADIO SERVICE 


As Of 
September 13, 1961 


Population 
(1960 Census) 
White Area 
Residents 
Total 


Square Miles Percent 
State White Area in White 


Total Total _Area_ 


State 
Total 


51,078 
113,575 
52,675 
156,740 
103,922 
4,899 
1,978 
54,262 
58,483 
82,769 
55,935 
36,205 
56,045 
82,108 
39,864 
45,162 
31,040 
9,881 
7,867 
57,022 
80,009 
47,248 
69,226 
145,878 
76,663 
109,789 
9,017 
7,522 
121,511 


43,340 
104,150 
41,217 
89,603 
66,409 
393 
376 
37,253 
42,769 
66,651 
1,786 
781 
639 
43,047 
10,063 
18,889 
25,760 
2,800 
660 
30,256 
27,108 
33,000 
29,338 
107,506 
48,602 
104,382 
6,420 
-0- 
104,376 


3,266,740 
1,302,161 
1,786,272 
15,717,204 
1,753,947 
2,535,234 
446,292 
4,951,560 
3,943,116 
667,191 
10,081,158 
4,662,498 
2,757,537 
2,178,611 
3,038,156 
3,257,022 
969,265 
3,100,689 
5,148,578 
7,823,194 
3,413,864 
2,178,141 
4,319,813 
674,767 
1,411,330 
285,278 
606,921 
6,066,782 
951,023 


1,637,185 
289,203 
959,021 
653,702 
246,723 

15,889 
8,249 


nNnohns 
OWHUNHPN WOW OO 


wow OO 


0 
6 
1 
i) 
2 
2 
1 
4 
2 
8 
0 
3 
4 
al 
9 
8 


-0- | 
331,818 | 


Percent 


| Residents 


f in 
‘White Area 


anu 
hh ONS 


ray 


931,787 
1,565,197 | 
233,839 
65,571 
6,762 | 
15,982 
297,112 
597,164 
704,086 
500,548 
218,592 
15,029 © 
598,080 
249,579 | 
1,151,949 
683,886 | 
279,509 
257,687 | 
114,890 
142,056 | 
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APPENDIX E 


Population 
(1960 Census) Percent 
Square Miles Percent White Area Residents 
State White Area inWhite State Residents in 
State Total Total Area Total Total White Area 


New York 47,944 15,693 32.7 16,782,304 557,628 
North Carolina 49,097 32,902 67.0 4,556,155 1,939,872 
North Dakota 70,057 13,197 18.8 632,446 42,365 
Ohio 41,000 4,250 10.4 9,706,397 216,537 
Oklahoma 69,031 25,130 36.4 2,328,284 287,125 
Oregon 96,315 81,360 84.5 1,768,687 437,418 
Pennsylvania 45,054 23,385 51.9 11,319,366 1,673,874 
Rhode Island 1,058 324 30.6 859,488 13,569 
South Carolina 30,305 22,902 75.6 2,382,594 1,638,860 
South Dakota 76,536 37,990 49.6 680,514 144,004 
Tennessee 41,797 20,270 48.5 3,567,089 1,166,807 
Texas 263,513 127,490 48.4 9,579,677 695,399 
Utah 82,346 53,073 64.5 890,627 94,420 
Vermont 9,278 7,128 76.8 389,881 300,245 
Virginia 39,893 28,049 70.3 3,966,949 1,314,524 
Washington 66,786 20,796 31.1 2,853,214 156,920 
West Virginia 24,080 18,996 78.9 1,860,421 956,293 
Wisconsin 54,705 22,058 40.3 3,951,777 529,902 

97,506 83,726 85.9 330,066 169,222 


WN rRNr » 
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of Mississippi 856,512 431,614 50.39 118,160,745 17,762,1692’ 15.0 
1/_ 
Total West 3/ 


of Mississippi2,118,162 1,294,679- 61.12 59,539,535 7,343,910 12.3 


1/ Excludes: Alaska, District of Columbia, and Hawaii. 


2/ Represents 70.75% of the White Area population. 


3/ Represents 74.99% of the White Area. 
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APPENDIX F 
AM Radio Nighttime "White" Areas and Populations!’ 
(Continental United States) 


‘white’ Area Size | "White!" 
Source of No. Fulltime %vUS. | Area 
Data Year Stations Sq. Miles Land Area Population 


FCC 503 1,692,249 56.9 | 21,308,453 
CCBS 503 1,821,622 61.3 | 28,470,931 
CCBS 1339 1,802,665 60.59 | 23,252,200 


| 


CCBS 1875 1,728,0952/  57.992/ 25,681,2592/ 
CCBS 1919 1,726,293 58.03 _—-25, 106,079 


y/ Area and population outside of nighttime groundwave coverage of all AM radio 
stations. Exhibit 109 standards (type "B") were used in these calculations for all 
years except 1938. The difference between the two 1938 computations is accounted 
for by the fact that the FCC Engineering Department used the 500-microvolt_ 
groundwave contour as the boundary of primary nighttime service while the CCBS 
calculations took into account the rapid fading zone and used the 800-microvolt 
groundwave contour. See pages 61 and 62 of CCBS Brief filed September 6, 1938 in 
Docket 5072-A. 


2/ Calculations made in 1961 revealed the following changes in the 1957 "white" 
areas and populations: ! 
1. Population count. 


(a) Minnesota figure 368,572 
Corrected Minnesota figure 259,661 
(b) Nebraska figure 560,709 
Corrected Nebraska figure 284,043 


(c) Total U.S. Figure 25,631,259 
Corrected total U.S.figure 25,245,682 


Size of "white" area. 


(a) New Mexico figure 97,375 sq. 
Corrected New Mexico figure 104,694 sq. 


(b) Total U. S. land area 1,725,095 sq. 
Corrected U.S. land area 1,732,054 sq. | 
figure 


3/ Although the bulk of the “"white"' area (74.99% or 1,294,679 square miles) lies 
west of the Mississippi River, the bulk of the “white'' area population (70.75% or 
17,762,169 persons) lives east thereof. 
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[Rec'd Nov. 20, 1962-FCC] 
[5180] 


SUPPLEMENT TO PETITION FOR 
WAIVER OF RULES AND FOR 
ACCEPTANCE OF APPLICATION 


WGN, Inc., by its attorneys and pursuant to Sections 1.15 and 
1.307(a) of the Commission's Rules and Regulations, hereby supple- 
ments the "Petition for Waiver of Rules and for Acceptance of Appli- 
cation" filed herein on November 13, 1962. In support thereof, it is 
stated as follows: 

1, There is being filed simultaneously herewith an amendment 
to the above-entitled application which consists of a "Supplement to 
Exhibit 13", the engineering exhibit. As shown below, this supple - 
mental engineering data contains additional supporting data to demon- 
strate that the instant WGN application to increase power from 50 kw 
to 750 kw would improve significantly the service now afforded to 


‘white’ areas and is therefore in full 
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compliance with the provisions of H. Res. 714 passed July 2, 1962; 
would comply with the Department of Defense's position of favoring 
‘increased power and clear channel operation to aid in survivable com- 
munications; would be of vital importance in assisting Civilian Defense 
Agencies in accomplishing their mission of alerting and informing the 
American public in times of national disasters and emergencies; and 
would result in stronger, more reliable nighttime signals to Latin Amer- 
icans, thus making it possible to bring about a better understanding be- 
tween the United States and our neighbors to the south. 

2. As shown in the above-noted "Supplement to Exhibit 13" the 
area encompassed within the WGN 0.5 mv/m groundwave interference 
free contour would be increased from 73,020 square miles to 154,110 
square miles during the daytime and from 73,180 square miles to 
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164,260 square miles during the nighttime. The daytime population with- 
in the pertinent contour would be increased from 11,813, 639 to 17 462,623 
or a gain of 5,648,984. The nighttime population within the pertinent con- 
tour would be increased from 11,816,583 to 17 ,913,007, or again of 
6,096,424. The 81,090 square miles which would be encompassed for the 
first time within the WGN 0.5 mv/m daytime interference free ground- 
wave contour encompasses portions of the states of Michigan, Indiana, 


Illinois, Iowa and Wisconsin, and lesser portions of Ohio and Missouri. 


[5182] 
The 91,080 square miles which would be encompassed for the first time 
within the WGN 0.5 mv/m nighttime interference free groundwave con- 
tour would also encompass portions of the above-noted states (see Fig- 
ures 9A and 9B of Exhibit 13 as originally filed). 

3. The "Supplement to Exhibit 13" also demonstrates that the area 
encompassed within the WGN 0. 1 mv/m daytime interference free ground- 
wave contour would be increased from 137,530 square miles to 243,836 
square miles. The population residing within the pertinent contour would 
be increased from 13,528,816 to 18,971,229, or a total of 5 442, 413. The 
106,306 square miles which would be encompassed for the first time with- 
in the WGN 0.1 mv/m daytime interference free groundwave contour en- 
compasses portions of the states of Missouri, Minnesota and Kentucky, 
in addition to the states listed above (see Figures 10A ee 10B of Exhibit 
13 as originally filed). 

4. The "Supplement to Exhibit 13" also demonstrates that the num- 
ber of square miles encompassed within the WGN 0.5 mv/m 50% interfer- 
ence free skywave contour would be increased from 1,199, 125 square 
miles to 2,051,295 square miles. The population receiving a nighttime 
interference free secondary service would be increased from 35,354,249 
to 41,745,920, or a gain of 6,391,671. The 852,170 square miles which 


would be encompassed 
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for the first time within the WGN interference free secondary service 
area would encompass the following states, or major portions thereof: 
Colorado, Montana, New Mexico, Wyoming, Texas, Louisiana, Florida, 
Vermont, New Hampshire, Massachusetts, Maine, Connecticut and Rhode 
Island (see Figures 11A and 11B of Exhibit 13 as originally filed). 

Respectfully submitted, 

WGN, INC. 

By /s/ Reed T. Rollo 

By /s/ R. Russell Eagan 

of 


Kirkland, Ellis, Hodson, Chaffetz & 
Masters 

800 World Center Building 

Washington 6, D. C. 


November 20, 1962 Its Attorneys 


[Filed April 2, 1945] 
[5246] 


APPEARANCE OF CLEAR CHANNEL BROADCASTING 
SERVICE AND ITS MEMBERS 


Responding to the Commission's order in the above-entitled cause, 
the Clear Channel Broadcasting Service and its members, comprising 
the following licensees of clear channel stations: 


Licensee Call Letters 


Earle C. Anthony, Inc. KFI 
A. H. Belo Corporation 

National Life & Accident Insurance Co. WSM 
Courier-Journal & Louisville Times 

Stromberg-Carlson Telephone Manufacturing Co. 
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Licensee Call Letters 
| 


WIR The Goodwill Station | WIR 
Southland Industries, Inc. _WOAI 
Carter Publications, Inc. | WBAP 
WCAU Broadcasting Co. /WCAU 
Loyola University | WWL 
Central Broadcasting Co. | WHO 
Atlanta Journal Co. : WSB 
WGN, Inc. WGN 
Crosley Corporation WLW 
Agricultural Broadcasting Co. | WLS 
Westinghouse Radio Stations, Inc. | KDKA 


hereby notify the Commission of their desire to appear and testify at the 
hearing to be held herein. This appearance is filed in behalf of the fore- 
going parties both collectively as a group and individually so as to re- 
serve to each licensee full liberty to make such separate or supplemen- 
tary presentation and to take any and all other steps in the course of the 
proceedings in its own name and behalf as it may deem necessary or de- 
sirable. = 
Notwithstanding the utmost diligence on the part of the above-named 

parties, they are unable at this time to state the names of the witnesses 
who will appear in their behalf, the topics each witness will discuss, or 
the time expected to be required for the testimony. This is because the 
work that has so far been accomplished in preparation on the issues is 
not sufficiently advanced. 

Respectfully submitted, | 

/s/ Louis G. Caldwell - 


Counsel for the above-named 
parties 


BRIEF FOR INTERVENORS 
AMERICAN BROADCASTING- PARAMOUNT THEATRES, INC 
WXYZ, INC , WLS, INC 


Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


QUESTIONS PRESENTED 


The issues presented by the instant appeals and 


joint petition for review, as agreed to by the parties in 
the prehearing stipulation accepted by this Court, are 
correctly set forth in the briefs of the appellants- 


petitioners. 


(iii) 


INDEX 


COUNTERSTATEMENT OF THE CASE 
SUMMARY OF ARGUMENT 
ARGUMENTS ceo Clinician ede reneicie nine bn ene eae 


I. The Aspects of the Clear Channel Decision 
Challenged by WIR, WGN, and Westinghouse 
Were Neither Unlawful Nor Arbitrary 


. The Commission's Refusal to Grant WJR and 
WGN an Adjudicatory Hearing Was Not Here 
Improper 


CONCLUSION 
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On Appea's from and Petition to Review Decisions of the | 
Federa? Communications Commission 

—— 


BRIEF FOR INTERVENORS, AMERICAN BROADCASTING- 
PARAMOUNT THEATRES, INC., WXYZ, INC., AND WLS, INC. 


COUNTERSTATEMENT OF THE CASE 


Intervenors American Broadcasting- Paramount Theatres, Inc. 
(ABC), a nationwide radio network, and its wholly owned subsidiaries 
WXYZ, Inc. and WLS, Inc., as licensees of station WXYZ, Detroit, 
Mich. (1270 kc, 5 kw, DA-N) and of station WLS, Chicago, Dl. (890 ke, 
50 kw, U), respectively, adopt the Counterstatement of the Case con- 


tained in the Government's brief. 


SUMMARY OF ARGUMENT 
I. 


With the Commission unable to conclude at this time that super- 
power is economically and socially desirable, its decision to permit 
Class II-A duplication of certain clear channels and to reserve the 
others for similar duplication or for superpower at a later date has a 
reasonable legal and factual basis, a determination arrived at by the 
agency to which Congress has entrusted such matters and for whose 


views in this field this Court will not substitute its judgment. Coastal 


Bend Television Co. v. Federal Communications Commission, 98 U.S. 
App. D.C. 251, 255; 234 F.2d 686 (1956). 


I. 


The Commission's refusal to accord WJR and WGN an adjudica- 
tory hearing on their renewal applications and on their applications 
for superpower was not improper in the instant circumstances. 


Rule 1.64; United States v. Storer Broadcasting Co., 351 U.S. 192 (1956). 


3 
ARGUMENT 


The Goodwill Stations, Inc. (WJR) and WGN, Inc. (WGN), as appel- 
lants and petitioners, request this Court (a) to direct the Commission 
to set aside its actions permitting Class I-A duplication of 13 clear 
channels; (b) to direct the Commission to provide “at least four 
reliable broadcast signals to all areas of the United States now without 
a Satisfactory nighttime primary service" by authorizing "superpower"; 
and (c) to direct the Commission to entertain previously rejected appli- 
cations by Station WGN, Chicago, Il. and WIR, Detroit, Mich. for 
authority to operate on 720 kc and 760 ke with 750 kw of power (WGN- 
WIR Br. pp. 53-54). Westinghouse Broadcasting Co., Inc. (Westing- 
house) would be content with a more traditional order reversing and 
setting aside the Clear Channel Decision (31 FCC 565, R. 4085-4146; 

R. 4925-4948). | 


I. 


The Aspects of the Clear Channel Decision 
Challenged by WJR, WGN, and Westinghouse 
Were Neither Unlawful Nor Arbitrary+ 


| 

By the Communications Act of 1934 Congress centralized in one 
administrative agency, the Federal Communications Commission, the 
functions and responsibility of regulating "wire and radio communica- 
tion" (47 U.S.C. Sec. 151 et seq.). To that end the Commission was 
expressly empowered, "as public convenience, interest, or necessity 
requires," to "classify radio station" (47 U.S.C. Sec. 303(a)); to “pre- 


scribe the nature of the service to be rendered by each class of 


licensed stations and each station within any class" (47 U.S.C. Sec. 


Out of an abundance of caution ABC has filed a protective petition for re- 
view (Case No. 17,567) from the Commission's wholly disparate treatment in 
its Clear Channel Decision of the frequency 770 ke. That appeal ‘has been held 
in abeyance pending a final decision by the Commission in a further hearing 
which the Commission ordered in Docket 6584 pursuant to this Court's admoni- 
tions in American Broadcasting-Paramount Theatres, Inc. v. United States, 

108 U.S. App. D.C. 83, 87-88, 280 F.2d 631 (1960). 
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303(b)); to "assign bands of frequencies to the various classes of sta- 
tion and assign frequencies for each individual station and determine 
the power each station shall use and the time during which it may 
operate" (47 U.S.C. Sec. 303(c) ); and to "study new uses for radio... 
and generally encourage the larger and more effective use of radio in 
the public interest" (47 U.S.C. Sec. 303(g) ). 


Under this statutory setup, "it is for the Commission, not the 
Courts," to pass on the wisdom and efficacy of a particular allocation 
scheme — so long as the Commission's action, in an area of discretion 
and expertise, "has a reasonable factual and legal basis." Coastal 
Bend Television Co. v. Federal Communications Commission, 98 U.S. 
App. D.C. 251, 255, 234 F.2d 686 (1956). 


In the instant proceeding a majority of the Commission was un- 
able to find that higher power, at this juncture, is socially or economi- 
cally desirable, the matter being one requiring still further study. 31 
FCC 565, 573-574, para. 20. And as made abundantly clear in its deci- 
sion denying reconsideration (R 4925-4948), this conclusion was not 
bottomed on the 1938 Senate Resolution (S. Res. 294, 75th Cong. 3d 
sess.) but on the danger that action permitting a handful of clear channel 
stations to provide a powerful skywave signal to two-thirds or more of 
the United States, particularly in the more sparsely populated regions 
of the United States, might leave those communities with no local out- 
lets of their own in contravention of 47 U.S.C. Sec. 307(b) (R. 3763- 
3767). Infact, even at present it is difficult enough for a station like 
WXYZ in Detroit (with 5 kw power) to compete against a WJ R operation 
with 50 kw, not to mention 500 kw or 750 kw. And a WLS in Chicago 
with 50 kw, in competition with WGN operating with 750 kw, would fare 
little better. 


In short, the mere fact that "superpower" is engineeringly 
feasible, and that 750 kw operations in the midwest would provide 


stronger skywave signals to portions of the United States presently 


) 


dependent on skywave signals for radio service, does not necessarily 
mean that such authorizations are in the public interest — if the con- 
sequences thereof would be to deprive small communities of stations 
of their own and permit a handful of licensees to monopolize broad- 


casting. 


Despite the contrary inference which WJR and WGN geek to 
leave, the 1962 House Resolution (H.R. Res. 714) did not direct the 
Commission to amend its rules at this time to provide for power in 
excess of 50 kw. The House merely made it clear that the ‘Commis- 
sion should no longer deem itself bound by the 1938 Senate Resolution, 
if the Commission otherwise concluded that higher power was in fact 
in the public interest. | 


| 
Being unable to find, on the basis of data thus far adduced, that 


higher power is socially or economically desirable, the Commission 
concluded in Docket 6741 (31 FCC 565), reaffirmed on reconsideration 
(R. 4925-4948), that the authorization of a single Class n-A facility in 
the west on each of 13 channels there broken down would provide addi- 
tional and needed radio service, while at the same time substantially 
protecting the existing usable service of the dominant I-A stations on 
these channels. With the other clear channels left in status quo, the 
Commission was not permanently rejecting superpower. It realized, 
to the extent that needed additional service in underserved areas was 
not forthcoming from Class I-A operations there authorized, that at 
least four potent skywave signals to substantially all of the United 
States could be had at a later date by the superpower route on the 
channels left in "status quo.'" There was, we submit, a legal and 
factual basis for the actions which the Commission took and which 
WIR, WGN, and Westinghouse here challenge. In such situations this 
Court will not substitute its judgment for that of the expert body which 
Congress established to decide such matters. | 
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In this connection, although WJR and WGN criticize the Commis- 
sion for its inability to conclude from data adduced in Docket 6741 that 
superpower is economically and socially desirable, and in effect ask 


this Court to direct the Commission to so conclude, it is not without 
significance that the Clear Channel Broadcast Service (CCBS), an 


association composed of Class I-A stations interested in higher power 
(of which WJR and WGN are both members), has petitioned the Com- 
mission, by a pleading filed April 8, 1963, to institute rule-making 
proceedings looking toward higher power. Significantly enough, the 
areas which CCBS asks be explored in such a proceeding include inter 
alia the following: 


d. What steps should be taken in view of the 
provisions of the 1950 NARBA and the 1957 agree- 
ment with Mexico to implement authorization of 
power for Class I-A Clear Channel stations in 
excess of 50 kw. 


e. The estimated construction and increased 
operating costs involved in Class I-A Clear Chan- 
nel stations operating with powers of 500 kw, 

750 kw and 1000 kw. 


f. Whether the authorization of power for 
Class I-A Clear Channel stations in excess of 
50 kw would have any adverse and injurious eco- 
nomic effects on other stations operating with 
less power; and if so, whether there are counter- 
balancing public interest benefits which would 
accrue from such authorization. 


g.' Whether the authorization of 50 kw would 
tend to concentrate political, social and economic 
power in the hands of a very small group; and if 
so, whether there are counter-balancing public 
interest benefits which would accrue from such 
authorization. 


In our view this is a tacit admission that before a determination can 
be reached that superpower is in the public interest additional matters 
remain to be explored. 


7 
Il. 


The Commission's Refusal to Grant WIR and WGN 
an Adjudicatory Hearing Was Not Here Improper_ 

WJR and WGN, individually and as members of the Clear Channel 
Broadcasting Service, were active participants at all steps of the 
Clear Channel proceeding. Subsequent to the issuance of the Clear 
Channel Decision of September 13, 1961 (31 FCC 565, R. 4085-4146) 
their licenses on 720 kc and 760 ke were renewed subject i their 
accepting a single Class II operation on their respective frequencies, 


in line with the conclusions which the Commission reached in Docket 


6741, From these "partial grants" of their renewals, neither WJR nor 
WGN demanded a hearing within the 30 days specified by Rule 1.64. It 


is unnecessary, therefore, to determine whether this case does or 
does not come within the principles laid down in Transcontinental 
Television Corporation v. Federal Communications Commission, 

113 U.S. App. D.C. 384, 308 F.2d 339 (1962). 


And the Commission's refusal to order a hearing on their mo- 
tions for a waiver of the 50 kw power limitation contained in existing 
rules, and to entertain WJR's and WGN's applications for 750 kw, was 
not an abuse of discretion, particularly where (as here) the Commis- 
sion had just completed considering the matters set forth in those 
waiver requests ina concurrently issued Memorandum Opinion and 
Order in Docket 6741 refusing to authorize superpower at this time 


(R. 4925-4948). United States v. Storer Broadcasting Co., (351 US. 
192 (1956). 
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CONCLUSION 


Wherefore, intervenors ABC, WXYZ and WLS submit that those 
aspects of the Clear Channel Decision and attendant Commission 
actions challenged by WJR, WGN, and Westinghouse should be affirmed. 


Respectfully submitted, 


JAMES A. McKENNA, JR. 
VERNON L, WILKINSON 
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Washington 6, D. C. 
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2 
COUNTERSTATEMENT OF THE CASE 


The detailed background of the Clear Channel case is set forth in 
appellee-respondent's brief and will not be repeated in full here. 


Intervenor Midwest Radio-Television, Inc. (Midwest) is the licensee 
of Station WCCO, Minneapolis, Minnesota, operating with power of 50 kw 
on 830 kc, one of the 25 Class I-A Clear Channel frequencies (R. 4113, 
Par. 73). 


Since 1943, WNYC, a municipally owned and operated station at 
New York City, has been permitted under a series of temporary author- 
izations to operate on 830 ke during certain nighttime hours -- 6 a.m. 
(e.s.t.) to local sunrise and from sunset at Minneapolis to 10 p.m. (e.s.t.), 
with power of 1 kw (R. 4114, Par. 75). Notwithstanding the directional 
antenna employed, WNYC's operation during nighttime hours causes in- 
terference to WCCO. Ina pending adjudicatory proceeding (Docket 11227), 
the Commission has under consideration the question whether, balancing 
the interference caused to WCCO against the service WNYC renders dur- 
ing nighttime hours, the public interest would be served by continuing to 
permit WNYC's nighttime operation, for which no provision is made in 
the Commission's rules governing the use of Class I-A frequencies (R. 
4114, Par. 75). 


On September 22, 1959, the Commission released a Third Notice of 
Proposed Rule Making in Docket 6741, the Clear Channel Proceeding, 
which, inter alia, invited comments on a proposal to authorize one addi- 
tional fulltime station on 23 of the 25 Class I-A Clear Channels, includ- 
ing 830 ke (R. 1793-1815). Midwest filed comments on April 1, 1960 and 
reply comments on June 1, 1960, directed to this proposal, demonstrating 
that the public interest required that the Clear Channel frequency 830 kc 
not be duplicated (R. 2819-2861, 3588, 3815-3830). 


1 wnyc's regularly licensed limited-time operation on 830 ke is at 1 kw power, 
with a different directional antenna (Ibid.). 
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On September 14, 1961, the Commission released a Report and 
Order in Docket 6741 (R. 4085-4146) amending its Rules, effective Octo- 
ber 30, 1961, by authorizing one additional fulltime station on me of the 
25 Class I-A frequencies, not including 830 kc (R. 4085- 4146).” 


With respect to 720 kc, on which appellant-petitioner WGN is li- 
censed to operate, Rules 3.22(a) and 3.182(a) were amended to authorize 
the operation of a fulltime station located in Nevada or Idaho, with the 
provision that the new station protect the 0.1 mv/m daytime groundwave 
and 0.5 mv/m nighttime skywave 50 percent contours of WGN operating 
at 50 kw and provide a first nighttime primary service to either 25 per- 
cent of its nighttime interference-free primary service area or to 25 
percent of the population residing therein (R. 4085-4146). | 


As for the frequency 760 kc, licensed to WJR, Rules 3.21(a) and 
3.25(a)(3) were amended to authorize the fulltime operation! of KFMB, 
San Diego, California, on 760 ke with maximum power of 5 kw, subject 
to the provision that KFMB protect the 0.1 mv/m daytime groundwave 
and 0.5 mv/m nighttime 50 percent skywave contours of WJR operating 
with power of 50 kw (R. 4085-4146). | 


With respect to WNYC, operating with an SSA on 830 ‘e during 


certain nighttime hours, the Commission amended the Clear-Channel 


2 the 13 duplications are as follows: Lo Paton of Proposed 


Frequency (kc) 


670 
720 
750 
760 
780 
880 
890 
1020 
1030 
1100 
1120 
1180 
1210 


Class I-A Station 


WMAQ, Chicago, Ill. 
WGN, Chicago, Il. 
WSB, Atlanta, Ga. 
WIR, Detroit, Mich. 
WBBM, Chicago, Il. 


WCBS, New York, N. Y. 


WLS, Chicago, Ill. 


KDKA, Pittsburgh, Pa. 


WBZ, Boston, Mass. 
KYW, Cleveland, Ohio 
KMOX, St. Louis, Mo. 


WHAM, Rochester, N. Y. 
WCAU, Philadelphia, Pa. 


Class II Station 


Idaho 

Nevada or Idaho 

Anchorage, Alaska 

San Diego, Calif. 

Nevada 

N.D., S.D., or Nebr. 

Utah: 

New Mexico 

Wyoming 

Colorado 

Calif. or Oregon 

Montana 

Kansas, Nebr. or 
Okla. 
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Rules to establish the basis for the regular licensing of WNYC's night- 
time operation so that if it is decided in the pending adjudicatory pro- 


ceeding that such operation is in the public interest, the way would be 
clear procedurally for an application to be filed for such operation on a 
regular basis (R. 4114, Par. 76). 


Thus, in its Report and Order released in the Clear Channel Case 
on September 14, 1961, the Commission concluded that new unlimited 
time Class I-A stations should be permitted on certain of the Class I-A 
channels, but not including 830 kc. As for the Class I-A channels such 
as 830 kc, not being broken down at this time, the Commission stated: 


"we thus leave open and unprejudiced the question of whether, 
and, if so, how, the public interest would be served by chang- 
ing the rules affecting the use of the 12 Class I-A channels 
[including 830 kc] now left in status quo. At such time as fur- 
ther developments, including progress under the changes we 
now adopt, provide needed additional light on the question we 
will give further consideration to how best to utilize the 12 
clear channels not now disturbed" (R. 4094, Par. 21). 


In concluding that various Clear Channel frequencies should be dupli- 
cated, the Commission explained (R. 4092-4093, Pars. 16 and 17): 


16. Both in the further notice of April 15, 1958, and in the 
third notice of September 18, 1959, the Commission invited 
comments on proposals to remove the heretofore total ex- 
clusivity of nighttime use of the class I-A channels by a 
single station. The third notice contemplated additional un- 
limited-time station assignments on substantially all of the 
class I-A channels. The earlier further notice had looked 
toward this step on half of them. The underlying justifica- 
tion, in each case, was the compelling need to go as far as 
possible toward reducing the vast areas which lack any 
nighttime primary service. The record is replete with data 
demonstrating that, to an extent, this can be done with re- 
sultant increments of nighttime primary service to persons 
now lacking it without undue interference to the wide area 
service rendered by the class I-A stations. This possibility 
derives from a combination of factors including directional- 
ization of new unlimited time stations on these channels, the 
long distances between their prescribed locations and the 
transmitter sites of the existing cochannel I-A stations and 
the numbers of other services available in limited areas 
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where interference from the new station may to a limited 
extent interfere with present reception of skywave service 
from the existing class I-A station. Moreover, the limited 
amount of skywave service which would be so subjected to 
interference is of a low order since new unlimited-time 
stations will be required to protect the 0.5-mv/m 50 per- 
cent skywave contour of the class I-A station -- generally 
located approximately 700 miles from its transmitter. 


"17. These basic considerations, in our considered view, 
strongly underscore the desirability of permitting the estab- 
lishment of new unlimited time stations on at least some of 
the class I-A channels, and we make appropriate proyision 
therefore, in the accompanying rule amendments, on 13 of 
the class I-A channels; i.e., 670, 720, 750, 760, 780, 880, 
890, 1020, 1030, 1100, 1120, 1180, and 1210 kc." 
| 
And, with respect to the reasons it selected the particular Clear 
Channels for duplication, the Commission stressed (R. 4096-4097, Pars. 


26 and 27): 


26. Implementation of our judgment that we should at this 
time refrain from permitting shared nighttime use of all 
the class I-A channels poses the problem of selecting, on 
a suitable basis, those channels on which we open the way 
to additional unlimited-time stations and those reserved 
for future decision. Numerous considerations bear on such 
a selection. The basic determinant is the question of wheth- 
er, taking into account the numerous circumstances affect- 
ing each channel and the resultant overall pattern of service, 
it is best suited to shared use or to the preservation of pos- 
sibilities of wider service from the existing class I-A sta- 
tion through utilization of higher power. Key factors’ having 
a bearing on this judgment include: 


tta, Location of needful white areas. 


"bh. The possibilities for providing a primary nighttime 
service in those white areas at sufficient distance from the 
class I-A station to permit requisite protection of the gen- 
erally usable portion of the existing station's skywave serv- 
ice -- i.e., the service area within its 0.5-mv/m, 50;percent 
skywave contour. 


"ce, Due protection to existing cochannel U.S. daytime 
stations and to U.S. stations on adjacent channels. 


"qd. Consideration of adjacent-channel interference to 
stations located in neighboring countries, and to foreign co- 
channel stations to which the United States is committed, 
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under international agreements, to afford a stated degree 
of protection. 


"e. Avoidance of adjacent-channel interference among 
new unlimited-time stations assigned to the class I-A clear 
channels. 


'f. The location of white areas apparently beyond the 
reach of foreseeable new stations which could provide a 
nighttime primary service. 


"ge, Existing skywave services in the foregoing areas 
and the consequent benefits from improved additional sky- 
wave services. 


‘h. The location of class I-A stations so situated -- 
with reference to geographic relationships to the needful 
areas and cochannel and adjacent-channel domestic and for- 
eign interference considerations -- as to indicate that they 
would be best adapted to the provision of additional and im- 
proved skywave services to the needful areas. 


27. In the case of no single channel would all of the fore- 
going determinants uniformly indicate that it be earmarked 
for additional unlimited-time assignment or that it be held 
in status quo for future consideration of alternative action. 
In each case we have arrived at our judgment by the pains- 
taking process of determining and evaluating all the perti- 
nent factors and deciding,on net balance, which course would 
best serve the public interest both in usage of the individual 
channel and in terms of the resultant assembled pattern of 
additional nighttime primary services, on the one hand, and 
the potential for additional and improved skywave services 
in needful areas, on the other hand. In weighing our choices 
of channels to be left at this time in status quo we have taken 
into account the desirability of endeavoring to preserve the 
potential of at least four reasonably reliable and satisfactory 
skywave services throughout all white areas." 


The Commission noted that in arriving at the selection of Class 
I-A clear channels for duplication and for status quo, it "scrutinized 
with great care the entire record of this proceeding, including testimony, 
exhibits, briefs, oral argument, comments, and other pleadings which 


_. . have included diverse alternative and counter proposals;" and that 


"considering all pertinent factors and submissions, and taking into ac- 
count the skywave services presently received", it determined that the 
public interest will be served by not duplicating some 12 frequencies 
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(including 830 kc). The Commission stressed that by such action "the 


potential for widespread improvement in skywave service is thus pre- 
served for future evaluation." (R. 4097-4098, Pars. 28 and 29).° 


In selecting 720 kc for duplication, the Commission noted (R. 4099, 
Par. 37): 


"37. The class I-A stations on 670, 720, 780, and 890\kc are 
located in Chicago and, while they are, of course, west of 
the group just discussed, they still offer useful opportunity 
for assignment of unlimited-time stations in the far West. 
Several Western States will meet spacing requirements and, 
additionally, the useful skywave service provided by the Chi- 
cago I-A stations is confined to the region of the Great Lakes, 
which insures a minimum impact by the new cochannel, un- 
limited-time, class II stations to their skywave service. An 
added consideration in selecting the Chicago I-A frequencies 
for duplication is the limited potential which they have for 
improving skywave service in the areas which need it. Ad- 
jacent-channel class I operations in New York would limit 
radiation to the East and requirements of protection to sta- 
tions in Cuba and Mexico would limit radiation to the; South. 
Their potential for improving skywave service to the West, 
moreover, is not so great as that of the class I-A channels 


on which we are presently retaining the status quo.” | 


Station KFMB has been operating on 540 kc in San Diego, California. 
However, pursuant to the recent United States-Mexican Broadcasting 
Agreement, the Government of Mexico has been accorded a Class I-A 
priority on this Channel. Thus, the Commission was presented with the 
problem of providing a suitable replacement frequency for KFMB, in or- 
der that it might continue to render its service to the San Diego commun- 
ity. The Commission proposes in the Clear Channel Report to resolve 
this special problem arising from the entry into force of the above Agree- 
ment by permitting KFMB to employ the Class I-A frequency 760 kc. In 
deciding on this particular frequency, the Commission explained: 


| 
3 the Commission also noted in connection with 830 kc, that there is pending 


an adjudicatory proceeding involving WNYC's use of that frequency (R. 4098, 
Par. 31). 
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"A painstakingly careful review of all the availabilities 
persuades us that 760 ke is the preferable choice, taking 
into account requirements of protection to Mexican stations 
on other Class I-A channels, the availabilities of some 
other Class I-A clear channels for new Class II-A stations 
at other places in the United States, domestic and Canadian 
co-channel and adjacent-channel limitations on the allocation 
of individual Class I-A clear channels, and related consider- 
ations. We, accordingly, herein assign 760 ke for use for a 
Class II unlimited-time operation at San Diego.” (R. 4115, 
Par. 78). 


On October 16, 1961, WGN and WJR each filed a Petition for Re- 
consideration and Conditional Request for Evidentiary Hearing, and, as 
members of Clear Channel Broadcasting Service (CCBS), filed a Petition 


for Rehearing (R. 4200-4294, 4357-4409). On November 6, 1961, Midwest 
filed an Opposition thereto (R. 4696-47 02). 


On November 21, 1962, the Commission adopted a Memorandum 


Opinion and Order reaffirming its prior Report and Order released Sep- 
tember 14, 1961 (R. 5071). In this document the Commission carefully 


re-examined its basic decision. Thus, in response to petitions for re- 
consideration the Commission stated (R. 5075, Par. 16): 


"To bring about badly needed improvement in nighttime 
service various alternatives have been suggested, which 
resolve generally into duplication, higher power, or some 
combination thereof. Higher power offers improvements 
in nighttime secondary service while duplication holds out 
the promise of limited added nighttime primary service. 
Moreover, questions of social and economic import arise 
in the higher power approach which complicate the simple 
engineering choice. Duplication of all I-A channels would 
not bring primary service to all white areas and would 
largely preclude the benefits of added secondary service 
which higher power could bring. Either alternative leaves 
much to be desired and we have attempted through a judi- 
cious combination of the possible advantages of the two ap- 
proaches to reap some of the benefits of each. Thus, 
through duplication we extend to as many persons as pos~ 
sible the benefits of a first nighttime primary service. 
This type of service is better and more to be desired than 
skywave service. We have at the same time, however, re- 
tained the status quo on a sufficient number of channels 
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which, should economic, social, and other considerations 
indicate higher power is in the public interest, can bring 
a total of four skywave services to practically the entire 
United States." | 
| 
The Commission undertook a complete reappraisal, frequency by 
frequency, of the use to which each of the Class I-A clear channels 


should be put, and upon such reappraisal determined, once again, that 
the frequency 830 kc should not be duplicated but should be rétained in 
the reserved group. The Commission stated (R. 5075-5076, Par. 17): 


"A complete reappraisal, frequency by frequency, has been 
made of the use to which each of the Class I-A clear chan- 
nels should be put. A few channels, whether because of 
technical or international considerations or for policy rea- 
sons, clearly fall within the duplicated or the reserved’ 
group as set forth in our basic decision. Some others, 
while the engineering considerations might not point unmis- 
takeably [sic] to a clear-cut decision that they fall within a 
particular one of the two categories, have a preponderance 
of reasons why one solution is to be preferred over the 
other. In the case of a few, while higher power might be 
technically feasible, the area they would serve with a sec- 
ondary service at higher power is otherwise provided for 
either by present operations or by possible operations at 
higher power on the reserved frequencies. In a very few 
cases the choice appears rather difficult when considering 
the channel on an individual basis. However, applying the 
general guidelines mentioned at paragraph 26 of the Report 
and Order of September, 1961, and considering how the two 
basic objectives are met by the combination of frequencies 
contained within each group, we are convinced that the de- 
cisions, while not easy, are sound. 


| 
With specific reference to duplication of 720 kc, the Commission 
reaffirmed its prior action, noting (R. 5078-5079, Pars. 28-80): 


'WMAQ, Chicago, is the Class I-A station on 670 kc. Be- 
cause the same general considerations also apply to the 
other I-A stations in Chicago, we shall discuss them as a 
group. Those stations are WGN on 720 kc, WBBM on 780 
kc, and WLS on 890 ke. Generally speaking, these stations 
could be used either for duplication or to offer potential 
skywave service at higher power. We have reiterated our 
purpose to bring additional nighttime primary service to 
white areas while reserving sufficient frequencies having a 
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potential to provide four type E skyway services substan- 
tially to the entire country. 


"On balance, our reconsideration has led us to believe that 
the original disposition made of these frequencies is the 
better choice. Class II-A stations are proposed thereon 
for Idaho, Nevada, and Utah. It is technically feasible and 
desirable that they be used to provide nighttime primary 
service to the underserved areas of the West. 


"As to their skywave service potential at higher power, pro- 
tection requirements to foreign and domestic adjacent chan- 
nel assignments would limit radiation eastward and to the 
south. While they could directionalize toward the West, 
their potential for improving skywave service to the West is 
not so great as that of some other Class I-A channels on 
which we are presently retaining the status quo, namely 640, 
820, 830, 1040, 1160, and 1200 kc. As to those frequencies 
just named, the considerations pointed toward no present 
duplication. Thus, the Chicago stations can serve our basic 
objective and are not needed, nor as well suited as some 
others, for providing skywave service to the West should 
higher power someday be authorized." 


Similarly, with specific reference to duplication of 760 kc, the Com- 


mission reaffirmed its prior action, stating (R. 5080-5081, Pars. 38-39): 


"Our decision of September, 1961 went into considerable de- 
tail as to why this frequency was selected for use by KFMB, 
San Diego, California, which loses its present frequency 
(540 kc) under the terms of the agreement with Mexico. An 
exhaustive inquiry, taking into account the many factors de- 
tailed in our Report and Order, revealed that, of the I-A fre- 
quencies, only 760 kc and 830 ke were feasible for use at 
San Diego. The whole duplication plan adopted provides for 
nighttime operation on Class I-A frequencies by no more 
than one station in addition to the dominant I-A station. As 
discussed below, WNYC, New York City presently operates 
some nighttime hours on 830 ke and, under the policy adopt- 
ed, further duplication thereon is precluded at this time. 
The obvious result is that 760 kc is the only I-A frequency 
available to solve this unique problem. 


"Further, a study made of all frequencies below 760 kc shows 
the only other frequency available for such use, because of 
domestic and international co-channel and adjacent channel 
restrictions, is 550 kc. Radiation by KFMB on 550 ke would 
be considerably restricted northward by co-channel opera- 
tion of KAFY, Bakersfield, California and eastward by co- 
channel KOY, Phoenix, Arizona. KFMB could not, therefore, 
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operate with its present 5 kw and afford these stations the 
required protection unless it were to directionalize south- 
ward and to the west -- in which case much of its signal 
would be wasted over the Pacific Ocean. (Studies present- 
ed by KFMB in this proceeding show such move would re- 
sult in a reduction in daytime coverage from 18,342 square 
miles to 1921 square miles and in nighttime coverage from 
884 square miles to 516 square miles.)" 


Thus, the Commission concluded in its action on the Petition for 
Reconsideration (R. 5091-5092, Pars. 84 and 85): 3 


"We adhere to our belief that, on balance, the adopted solu- 
tion represents the best result available at this time. The 
Report and Order read in its entirety and in the light of the 
above language makes unnecessary any more detailed re- 
buttal of many of the arguments now advanced that some 
different solution should have been adopted. In this connec - 
tion, some petitioners simply restate the case for higher 
power. Others ask that more than one Class I station be 
permitted on a frequency. Nothing new was found in these 
requests which had not been fully presented to the Commis- 
sion for its consideration before the Report and Order was 
adopted. 


"A majority of the Commission sincerely believes that this 
decision serves the public interest. There is no easy or 
clear-cut solution to the many problems involved. For the 
reasons given in the September, 1961 Report and Order and 
as further stated herein, we adhere to our decision in all 
respects. We further reaffirm the conclusion that we are 
unable to determine that higher power is warranted at this 
time but that -- if it proves to be in the public interest at 
some future date -- we have retained freedom of action on 
a sufficient number of channels which, in the combination 
carefully selected, will enable the claimed benefits of nigh: 
er power to be realized. wu 


SUMMARY OF ARGUMENT 


The Commission's action in the Clear Channel case represents a 


wholly proper exercise of its rule-making authority. WIR and WGN were 
accorded due notice of the Commission's action pursuant to the Third 
Notice of Further Rule Making issued September 22, 1959, and were af- 
forded full opportunity to participate in the rule-making proceeding. 
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The Commission's Report and Order of September 14, 1961, sets 


forth detailed and adequate reasons for the Commission's choice of 


those channels duplicated. Moreover, in its Memorandum Opinion and 
Order of November 21, 1962, in response to appellant-petitioners' peti- 
tion for reconsideration, the Commission undertook a careful reappraisal 
of its action, frequency by frequency, again explaining in detail the bases 
for its choice. 


WJR and WGN have thus not established that the Commission's ac- 
tion constitutes an abuse of its broad discretion. Hence, it is not for the 
Court to substitute its judgment for the Commission's expertise in this 
field. 


ARGUMENT 
I 


The Commission's Action Duplicating 720 ke and 
760 kc, and Retaining 830 ke in Status Quo, Is a 
Wholly Proper Exercise of the Agency's Rule- 


Making Authority. 

There is no merit to appellant-petitioner’s contention (Br. pp. 39- 
40) that the Commission did not afford proper consideration to other 
Clear Channel frequencies which might have been more suitable for dup- 
lication than 720 ke and 760 ke. The Commission's action duplicating 
720 ke and 760 ke, and retaining 830 kc in status quo, represents a wholly 
proper exercise of the Commission's rule-making authority pursuant to 
Sections 303(f) and 303(r) of the Communications Act (47 U.S.C. 88 303(£) 
and 303(r)) and the Administrative Procedure Act (5 U.S.C. § 1003)). See 
Logansport Broadcasting Corp. V. United States, 93 U.S. App. D.C. 342, 
210 F.2d 24 (1954), Peoples Broadcasting Co. v. United States, 93 App. 
D.C. 78, 209 F.2d 286 (1953) and American Broadcasting Co., Inc. v. FCC, 
89 App. D.C. 298, 191 F.2d 492 (1951). 


There can be no question that the Commission has authority to 


adopt a nationwide Clear Channel allocation plan in the context of a 
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general rule-making proceeding. As this Court noted in Peoples Broad- 

casting Co. v. United States, supra, in connection with the Commission’ s 
adoption of a nationwide television allocation plan: 
"The purposes of the creation of the Commission, as ex- 
pressed by Congress, and the mandates pursuant to the 


purposes, enumerated at great length in the statute, fur- 
nish ample support for this action.” 


See also Logansport Broadcasting Corp. v. United States, supra, and 


American Broadcasting Co., Inc. v. FCC, supra. 


The Commission's Clear Channel rule-making proceeding in Docket 
6741 comported with all requirements of Section 4 of the Administrative 
Procedure Act (5 U.S.C. § 1003). Thus, the Third Notice of Further Rule 
Making issued September 22, 1959 afforded WJR and WGN adequate no- 
tice of the Commission's proposed action. Appellants-petitioners had 
full opportunity to address themselves to this Notice and did so by the 
filing of extensive comments and reply comments which received care- 
ful consideration by the Commission. 4 The Commission's Report and 
Order released September 14, 1961 in the Clear Channel proceeding set 


forth detailed reasons for the Comics action, including the specific 
bases for duplicating 720 ke and 760 ke. | 


Moreover, appellants-petitioners filed petitions for reconsidera- 
tion with respect to the Commission's Report and Order, and the Com- 
mission in its Memorandum Opinion and Order of November 21, 1962 
denying these petitions, carefully considered and disposed of each of 
the contentions raised by WJR and WGN. Indeed, the Commission un- 
dertook a painstaking reappraisal of its action, frequency by frequency, 
again detailing the reason for the Commission's choice of the channels 
to be duplicated and those to be retained in status quo. Clearly, there- 
fore, WJR and WGN were accorded their full right to be heard in 


4 Midwest also filed extensive and detailed comments and reply comments es- 
tablishing that the public interest required that 830 ke not be duplicated. 


5 The Commission in its Report and Order duplicating 720 ke and 760 kc, among 
others, gave specific reasons for its choice with respect to each of the clear chan- 
nels selected (R. 4098, 4099, 4113-4123, Pars. 30-33, 36-37, 71- a 
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accordance with rule-making procedures. Thus their contention that 
their particular frequencies should not have been selected for duplica- 
tion do not demonstrate an abuse of discretion on the part of the Com- 
mission. 

This Court recognized in American Broadcasting Co., Inc. v. FCC, 
supra, that the ultimate disposition of the Clear Channel controversy 


rests within the discretionary power of the Commission. The Commis- 
sion has now acted, and its action is supported by substantial evidence. 


This being so, the Court's duty is at an end. See National Broadcasting 


Co. v. United States, 319 U.S. 190, 224 (1943); Logansport Broadcasting 
Corp. v. United States, supra. As the Court explained in Coastal Bend 
Television Co. v. F.C.C., 98 U.S. App. D.C. 251, 234 F.2d 686 (1956), in 
connection with a television rule-making proceeding: 


‘But we think that the Commission's decision to adhere to 
the 1952 allocation for the time being, as reflected in its 
refusal to institute a ‘freeze’ on construction permits for 
VHF stations to prevent competition with existing UHF sta- 
tions, is well within its statutory authority: its decision 
was based on its finding that the VHF stations would bring 
additional television service to a significant number of 
people. True, there would be loss to the public if VHF 
competition should destroy existing UHF stations before 
the current rule-making proceeding decides the ultimate 
fate of UHF television. But whether one factor should out- 
weigh the other is precisely the sort of question which 
Congress, by employing the broad language of Section 303, 
wished to commit to the discretion of an expert adminis - 
trative agency, not the courts. Itis for the Commission, 
not the courts, to pass on the wisdom of the channel allo- 
cation scheme. National Broadcasting Co. v. United States, 
319 U.S. 190, 224-25 (1943). So long as the Commission's 
action in such an area of discretion has a reasonable factual 
and legal basis, we may not overturn it."" 


Similarly as the Court stated in Springfield Television Broadcasting 
Corp. v. FCC, 104 U.S. App. D.C. 13, 259 F.2d 170 (1958), in passing 
upon a deintermixture attion by the Commission: 


"Before us the Commission emphasizes, rightly, that it is 
impossible to use rigid criteria as the basis for a decision 
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to deintermix or not to deintermix any particular com- 
munity, because of the widely varying circumstances in 
individual markets and the numerous factors which bear 
on the choice in each area. This is a simple factual — 
truth. The problem is an evaluation of factors, differing 
in each situation. Congress put that evaluation primarily 
in the hands of its agent, the Commission. It did not au- 


thorize the courts to reappraise the merits of such con- 

Clusion." (Emphasis added.) | 

In sum, the Commission's action meets all requirements of the 
Communications Act and the Administrative Procedure Act. The Com- 
mission, within its discretion, and upon careful evaluation of the full 
record, has reached its conclusion and has adequately stated its reasons 


therefor. In such circumstances the decision of the expert body should 
not be disturbed. 


CONCLUSION 


For the foregoing reasons, the Commission's Order should be af- 


firmed. 


Respectfully submitted, 
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BRIEF FOR APPELLEE INTERVENOR 


Statement of the Questions Presented 


Did the Commission’s Orders, adopted September 13, 
1961 and November 21, 1962 in Docket 6741 terminating 
a proceeding, commenced as a general hearing to resolve 
issues among others raised by the fact that large areas of 
the United States were without primary standard broad- 
cast service and by applications for power in excess of 50 
kw and for operation of additional stations in Class 1-A 
Clear Channel frequencies: 


A. Violate § 307(b) or § 303(f) of the Communications 
Act by authorizing one additional station to operate 
day and night on each of 13 of the 25 Class 1-A fre- 
quencies and by refusing to amend the rule limiting 
the power of Class 1-A stations to 50 kw. 

. Erroneously fail to give due consideration to House 
Resolution 714 passed July 2, 1962 which expressed 
the sense of the House of Representatives that (1) 
the Commission was free notwithstanding a 1938 
Senate Resolution to the contrary to authorize power 
in excess of 50 kw if found to be in the public interest 
and (2) the Commission should not authorize any ad- 
ditional full-time stations on any of the 25 Class 1-A 
frequencies for a period of a year so that the Com- 
mission would have an opportunity to reconsider its 
September 13, 1961 Order in light of House Resolu- 
tion 714 and so that Class 1-A stations would have 
an opportunity to file applications for higher power? 

. Erroneously make findings and conclusions unsup- 
ported by record evidence or erroneously fail to set 
forth (1) rational reasons supporting the decision 
or (2) findings supporting the conclusions? 


(i) 
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IV. Congressional Resolutions Not Binding on 
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V. Commission’s Decision Equitable and Just 
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United States Court of Appeals 
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WESTINGHOUSE BROADCASTING COMPANY, INC., 


Intervenor. 


BRIEF OF THE CITY OF NEW YORK MUNICIPAL 
BROADCASTING SYSTEM, WNYC, INTERVENOR 


Statement of the Case 


This proceeding was instituted by the Federal Communi- 
cations Commission (hereinafter referred to as the Com- 
mission) on February 20, 1945 to determine whether or not 
it would serve the public interest to amend the rules gov- 
erning the use of the standard broadcast frequencies des- 
ignated as ‘‘clear channels’’, and if so, in what respect. It 
has been one of the longest and most exhaustive proceedings 
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in the history of the Commission. The basic conflict in- 
volves those who urged that the principal objective of pro- 
viding satisfactory nighttime service to areas lacking such 
service is most likely to be obtained by improvements in 
the capacity of clear channel stations, particularly class 
1-A stations, to provide good skywave signals to wide areas 
by permitting the clear channel stations to operate at sub- 
stantially increased power and by limiting, and at night 
excluding, co-channel stations. The conflicting view called 
for an increase in the number of unlimited time stations 
on the clear channel. 

During 1946 and 1947 extended hearings were held and 
a voluminous record was compiled. Further Notice Of Pro- 
posed Rule Making was issued April 15, 1958 inviting com- 
ments on new proposals. Many comments and other plead- 
ings were filed regarding this new notice. The proceeding 
then entered its third phase with the release on September 
22, 1959 of the Commission’s Redefined Proposal For Set- 
tlement of the clear channel question. In response to this 
invitation for comments, more than 100 comments and 40 
replies were filed. However, the basic dispute continued 
to be whether the additional needed service could better be 
supplied by permitting clear channels to operate at higher 
power or by permitting operation of an additional unlimited 
time station or stations on the clear channel frequencies. 

Intervenor Radio Station WNYC, the municipally 
owned, non-commercial station of the City of New York 
has been operating on a clear channel frequency (on 810 
ke until the North American Regional Broadcasting Agree- 
ment became effective in 1941 and since then on 830 kc) as 
a Class II Station for more than 25 years. During all of 
this period Radio Station WCCO Minneapolis, Minnesota, 
licensed as a Class 1-A station, has operated on the same 
frequency. Station WNYC is regularly licensed to operate 
from the hours of sunrise at New York City until the hours 
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of sunset at Minneapolis. However, for approximately 20 
years, the Commission has periodically but continuously 
issued Special Service Authorizations to WNYC effectively 
authorizing the station to broadcast from 6 a.m. to 10 p.m. 
Eastern Standard Time. 

On September 13, 1961 the Commission issued its final 
comprehensive Report and Order amending its rules relat- 
ing to the classification, location and use of the class 1-A 
channels. In particular, the Commission amended Rule 
3.22 assigning one class 2-A station to each of 13 clear 
channels listed therein. The class 2-A stations are located 
in the Western States as designated in the Table of Assign- 
ments. No action was taken with respect to 830 ke because 
of the pendency of an adjudicatory proceeding involving 
WNYC’s use of that frequency during nighttime hours. 
However, the Commission in Note 2 (Appendix Page 9) 
stated that ‘‘In view of special circumstances arising from 


the provision of a service during some nighttime hours by 
a Class II station operating on 830 ke at New York, New 
York, (ie. from 6:00 a.m. to local sunrise and from sunset 
“at Minneapolis to 10:00 p.m. E.S.T.) applications will be 
accepted for such operation: Provided, That they will be 
acted upon only after and in light of the decision reached 
in Docket No. 11227.”’ 


Note 2 to the Report and Order is of special significance 
to the Intervenor and paves the way procedurally for the 
acceptance of applications for nighttime hours of opera- 
tion on 830 ke of the City of New York Municipal Broad- 
casting System. It recognizes the facts that: 


a) For over 20 years the Commission has consistently 
recognized that the need of the City of New York for 
WNYC’s unique program service was so great that 
the station was actually entitled to receive special 
service authorization to operate beyond its regularly 
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licensed hours and that this should be made a perma- 
nent operation, contingent upon the decision in the 
pending adjudicatory proceeding wherein eonsidera- 
tion was being given to balancing the cause of WCCO 
against the service WNYC renders during the night- 
time hours, and 


b) That the public interest be served by continuing to 
permit WNYC nighttime operation and for which no 
provision has been made in the AM rules governing 
the use of class 1-A frequencies. 


Various petitions for rehearing, reconsideration, partial 
reconsideration and stay of the effective date of the Report 
and Order adopted September 13, 1961 including a petition 
for reconsideration and partial stay of WCCO were filed. 
The Commission disposed of these matters, including the 
denial of WCCO’s petition, November 29, 1962. 


Statutes Involved 


The Communications Act of 1934, as amended, June 19, 
1934 ¢. 652, Title ITI, § 303, 48 Stat. 1082; 47 U.S.C. § 303. 


‘‘Except as otherwise provided in this ehapter, the 
Commission from time to time as public convenience, 
interest, or necessity requires, shall—d) Determine the 
location of classes of stations or individual stations; 
g) Study the new uses of frequencies, and generally: 
encourage the larger and more effective use of radio 
in the public interest; h) Have authority to establish 
areas or zones to be served by any stations; ...”’ 


47 U.S.C. § 307 


‘¢(a) The Commission, if public convenience, interest, 
or necessity will be served thereby, subject to the limita- 
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tions of this chapter, shall grant to any applicant 
therefor a station license provided for by this chapter. 


(b) In considering applications for licenses, and modi- 
fications and renewals thereof, when and insofar as 
there is demand for the same, the Commission shall 
make such distribution of licenses, frequencies, hours of 
operation, and of power among the several States and 
communities as to provide a fair, efficient, and equitable 
distribution of radio service to each of the same.’’ 


Statement of Points 


The Commission in its Report and Order and Memoran- 
dum Opinion and Order in Docket 6741 did not allocate 
frequencies contrary to the statutory mandate; nor in an 
arbitrary, capricious, or an unreasonable manner; nor abuse 
its administrative discretion; and its findings were fully 
supported by substantial evidence of record in the pro- 
ceedings. 

Summary of the Argument 

The Clear Channel Proceeding has been one of the 
longest and most exhaustive proceedings in the history of 
the Federal Communications Commission. It is now in 
its 18th year. Many hearings have been held, much evi- 
dence has been presented, many briefs have been filed during 
this period. No one was denied an opportunity to present 
his views. The Commission’s reports and erders appealed 
from are well reasoned and the basis for their decision is 
elearly and succinctly set forth. The Commission has the 
power to effect its order in this proceeding. This being the 
ease Intervenor, the City of New York Municipal Broad- 
casting System supports in general the decision of the Com- 
mission and in particular, that section of the Report and 
Order which opens the way for WNYC to file an applica- 
tion for permanent nighttime operation. 
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ARGUMENT 
I 
The Nature of This Proceeding 


As stated previously, the Commission instituted the 
Clear Channel Proceeding on February 20, 1945 for the 
purpose of resolving the question of the proper and most 
efficient use of the clear channel frequencies. The order 
instituting the proceeding was so extensive that it opened 
the way for consideration of solutions ranging all the way 
between the extremes of exclusive nighttime use of selected 
clear channels by single stations operating at substantially 
higher power than the present maximum of 50 kw and the 
reclassification of selected clear channels to local channels 
on which it would be possible to assign 150 stations each 
and a maximum power of 250 kw. Testimony was taken 
during extended hearings during 1946 and 1947 and a 
voluminous record was compiled. In late 1947 the ‘‘day- 
time skywave’’ proceeding, Docket No. 8333, which had 
earlier that year been separately initiated to determine 
whether and the extent to which limitations should be im- 
posed upon daytime skywave radiations towards class 1-A 
and class 1-B stations, was joined with the clear channel 
proceeding. Extensive oral argument before the Commis- 
sion was held early in 1948 on the consolidated record. 
The daytime skywave phase was severed in 1953. The 
Commission, on April 15, 1958, reopened the clear channel 
record and narrowed the proceedings for this the second 
phase. Additional comments and other pleadings were filed 
pursuant to a new notice issued by the Commission. And 
in September of 1959 a further notice was issued and more 
comments (over a hundred) were filed. In the course of 
the proceedings, the Commission, because of the complexity 
as well as the importance of the questions involved, dis- 
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regarded its normal procedures to permit ample oppor- 
tunity for all interested parties to be heard orally and 
through written documents. In short, the proceedings were 
exhaustive and extremely comprehensive. 

The Commission found in a comprehensive Report and 
Order that higher power would offer improvements in night- 
time secondary service to the so-called ‘‘white areas’”’ of 
the country and that duplication on clear channel frequen- 
cies would add new nighttime primary service. It stated 
also that the obvious questions of social and economic im- 
port arising from the higher power approach complicated 
the proceeding to the extent that a simple engineering de- 
cision was impossible. As stated by the Commission: 


‘‘Duplication of all 1-A channels would not bring pri- 
mary service to all white areas and would largely pre- 
clude the benefits of added secondary service which 
higher power could bring. WBither alternative leaves 
much to be desired and we have attempted through a 
judicious combination of the possible advantages of 
the two approaches to reap some of the benefits of each. 
Thus, through duplication we extend to as many per- 
sons as possible the benefits of a first nighttime primary 
service. This type of service is better and more to be 
desired than skywave service. We have at the same 
time, however, retained the status quo on a sufficient 
number of channels which should economic, social and 
other considerations indicate higher power is in the 
public interest can bring a total of four skywave serv- 
ices to practically the entire United States.’’? (Memo- 
randum Opinion and Order, Nov. 21, 1962, p. 5) 


The Report and Order also includes an analysis, fre- 
quency by frequency, of each of the class 1-A clear channels 
and the reason for allocation or non-allocation in each case, 
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The Commission’s Decision Does Not Violate the Act 
Though Not Solving Entire Problem 


The Commission’s decision was not in violation of § 307 
(b) of the Act because the entire problem of providing 
service to ‘‘white areas’’ was not solved in one Order. As 
indicated by the Commission at p. 3 of its Memorandum 
Opinion and Order released November 28, 1962, the majority 
of the Commission felt and still feels that further studies 
are needed to determine whether such authorization of 
higher power would be in the public interest. This is a 
continuing study. The first step has been taken. Simply 
because the Commission has not been able to solve the 
whole problem is not sufficient reason to contend that the 
decision is illegal. 

Til 


Selection of New Stations and Locations Not Arbitrary, 
Capricious or Unreasonable 


The Commission’s selection in the exercise of adminis- 
trative discretion of a number of new stations and the loca- 
tion of each was not arbitrary, capricious, or unreasonable. 

The argument made by appellants in this situation boils 
down to the premise that since the Commission assigned 
additional Class II stations to 13 of the Class 1-A channels 
jt also had to assign them to the 12 other channels. 

The careful analysis of each channel set forth in the 
Commission’s two reports and orders appealed from and 
the exhaustiveness and comprehensiveness of these docu- 
ments rebuts the contention that the Commission’s action 
was arbitrary, capricious, and unreasonable. The reasons 
for maintaining the status quo on the 12 remaining 1-A 
channels is because these channels may by their nature be 
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adaptable to a different usage than that assigned to the 
other 13 and therefore, they remain reserved for imple- 
mentation of and in accordance with the solutions to be 
obtained from the continuing study the Commission is 
making of the whole problem. 


IV 


Congressional Resolutions Not Binding on Commission 


The decision of the Commission was not illegal because of 
House Resolution 714. (87th Cong. 2d Sess., 1962). A 
resolution of one House of Congress is not legally binding 
on the Commission. Moreover, the Senate Resolution, (S. 
Res. 294, 75th Cong., 3d Sess., 1938) as to the 50 kw limita- 
tion adopted in 1938, conflicts with the House Resolution 
and each is of equivalent legal dignity. 

However, the action of the Commission indicates that 
the House Resolution was accorded due weight. The ma- 
jority of the Commission believed that additional unlimited 
time assignment can be effectuated without substantial im- 
pairment of the wide area of service rendered by the 1-A 
stations and without impingement on the possibility of 
sufficient improvement of service through higher power, if 
that is later concluded to be appropriate, on the other 12 
channels better suited for that approach, and perhaps also 
on some of the 13 now duplicated. The Commission, how- 
ever, in deference to Congress, and giving due consideration 
to the 1962 Resolution expressing the sense of the House 
that the Commission refrain from authorizing additional 
nighttime stations on the Class 1-A clear channels until 
July 2, 1963, while continuing to accept Class 2-A applica- 
tions agreed to hold them in abeyance until July 2, 1963, 
thus giving Congress additional opportunity to enact legis- 
lation concerning this matter should they desire to do so. 
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Vv 


Commissions’s Decision Equitable and Just to Intervenor’s 
Peculiar Interests 


The Commission’s decision reflects equitable treatment 
of Intervenor’s peculiar interests. Radio Station WNYC, 
a municipally owned non-commercial station of the City of 
New York, has been operating on a clear channel frequency 
for more than 25 years. During all this period Radio Sta- 
tion WCCO of Minneapolis, Minnesota has operated on the 
same frequency. WCCO is a Class 1-A station and is one 
of the clear channel stations considered in this proceeding. 
In addition, WNYC is regularly licensed and operated from 
the hours of sunrise in the New York City area until the 
hours of sunset at Minneapolis. For approximately 20 
years, however, the Commission has issued Special Service 
Authorizations to WNYC effectively authorizing the station 
to broadcast from 6 A.M. to 10 P.M., Eastern Standard 
Time. Special Service Authorizations were originally is- 
sued because of the importance of WNYO’s specialized 
programing to the war effort. After the end of World 
War II, Special Service Authorizations continued to be 
granted primarily because of the pendency of the instant 
proceeding, Docket No. 6741. The continuation of such 
Special Service Authorization is now at issue before the 
Commission in Docket No. 11227. An initial decision of 
July 8, 1957, in Docket 11227 granted the applications for 
Special Service Authorization principally on the grounds 
that there are special and compelling needs and require- 
ments for WNYC’s programs, and that WNYC could not 
be authorized for nighttime broadcasting on a regularly 
licensed basis during the pendency of the clear channel case. 
For over 20 years the Commission has consistently recog- 


it 


nized that the need of the City of New York for WNYO’s 
unique program service was so great that the station was 
actually entitled to receive Special Service Authorization 
to operate beyond its regularly licensed hours. However, 
the question of the facilities to be ultimately assigned to 
WNYC has been tied to the ultimate decision in this case. 

The Commission’s Report and Order in this proceeding, 
together with Note 2 to Section 3.25 (Appendix, p. 9) sub- 
stantiates this fact and paves the way procedurally for the 
acceptance for applications for regular nighttime hours of 
operation on 830 ke by WNYC at New York City. 

This action by the Commission was eminently justified 
and supported by the years and years of unique service 
WNYC has rendered to New York City and by the fact that 
it does not injure WCCO or deprive any person of primary 
radio service. It is this section of the decision which the 
Intervenor particularly does not wish to see overturned for 
the reasons stated previously. 

Intervenor does not consider the statement by the Com- 
mission at page 12 of its November 28, 1962 Memorandum 
Opinion and Order relative to the KKMB problem to be 
anything further than an example of the Commission’s ap- 
plication of its presently existing policy as it has stated. 
The Commission’s policy is against placing more than one 
full-time station on a Class 1-A channel. WNYC is now 
broadcasting during certain nighttime hours and a provi- 
sion has been made in the rules governing the use of Class 
1-A frequencies by the proceeding to pave the way proce- 
durally for the acceptance of an application of WNYC for 
regular operation on these nighttime hours. While WNYC 
is not now a full-time station, nevertheless, its nighttime 
operations give it some of the attributes of a full-time 
station and it is conceivable that in the future under cer- 
tain special cireumstances, WNYC might become a full- 


12 


timé station. This being the case, and with this possibility 
open, the statement by the Commission referred to above 
is an eminently reasonable one. 


Conclusion 


No appellant has specifically contended that the section 
of the Commission’s Report and Order which paves the 
way procedurally for WNYC to file an application for 
regular operation during certain nighttime hours should 
be deleted, stricken or withdrawn as being illegal or in- 
equitable. Nevertheless, if appellants contentions are sus- 
tained with respect to the questions raised, the entire Com- 
mission’s Report and Order in the clear channel case, that 
is, the Commission’s Report and Order released September 
14, 1961 in Docket No. 6741, as affirmed in its Memorandum 
Opinion and Order released November 28, 1962, could be 
reversed. Accordingly, Intervenor Appellee requests that 
this Court affirm the Commission’s Order. In the alterna- 
tive and notwithstanding any other disposition of the Com- 
mission’s Report and Order which this Court might make 
with regard to the appellant’s contentions, Intervenor Ap- 
pellee requests that the portion of the Report and Order of 
the Commission which relates to WNYC be sustained since 
it has not been attacked specifically. 


Respectfully submitted, 


Leo A. LARKIN, Cuartes S. RHYNE, 
Corporation Counsel, Tuomas P. Brown, III, 
City of New York. Aurrep J. TIGHE, JR., 

Rhyne & Rhyne, 
400 Hill Building, 
Washington 6, D. C. 
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(including the view of Transcontinent Television Corpora- 


tion and other parties that the statement of issue l(a); should 


end at the words "'to 50 kw"), 


COUNTER-STATEMENT OF THE CASE 
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I. The Report and Order in Docket 6741 was a valid | 
exercise of the Commission's rule making power 
under § 303(f) of the Communications Act and 
neither arbitrary nor capricious . . 


A. The Commission's basic decision was 
valid . 5 : 2 . . : 5 


B. In particular, the Commission's decision 
with respect to 760 kc was valid . . 2 


WJR has already had —- and failed to avail itself of | 
— an opportunity for an evidentiary hearing. It may 
not now complain that it has been deprived of sucha 
hearing a Eid toe Sie eee ke 
In any event, WJR was not denied the type of hearing 
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(ii) 


TABLE OF AUTHORITIES CITED 


Cases 
City of New York Municipal Broadcasting System v. FCC, 
36 App. D.C. 172, 223 F.ed 637 (1955). : . 5 bs 
Logansport Broadcasting Corp. v. United States, 93 App. 
D.C. 342, 210 F. 2d 24 (1954) . . ; . . 5 hs 


* Owensboro on the Air, Inc. v. United States, 104 App. D.C, 


391, 202 F.2d 702 (1958), cert. denied, 360 U.S. 911. 
(1959) a“ - “ P : : “ ° 4 . a ahs 


Storer Broadcasting Co. v. United States, 95 App. D.C. 97, 
0 F.2d 204 (1955), reversed, 351 U.S. 192 (1956)... 


Transcontinent Television Corp. v. FCC, 113 App. D.C. | 
384, 308 F.2d 339 (1962). . . . . . + |e 


United States v. Storer Broadcasting Co., 351 U.S. | 
192 (1956 . ; . : : ; ; : ; . 


) 
United States v. Tucker Truck Lines, 344 U.S. 33 (1952) 


United States v. Wrightwood Dairy Co., 127 F.2d 907 


(7th Cir.), reversed on other grounds, 315 U.S. 
INOR (042) ares RETR is. ks einer is 


* Van Curler Broadcasting Corp. v. United States, 98 App. D..C. 
432, 230 F.2d 727, cert. denied, 352 U.S. 935 (1956). i 
Willapoint Oysters v. Ewing, 174 F.2d 676 (9h Cir.), 
cert. denied, 338 U.S. 0 (1949) . . . . . 


Statutes and Regulations 


* Administrative Procedure Act, §4(b), 60 Stat. 239, 
5 U.S.C. § 1003(b) : : 2 , 4 “ . 


* Cases or authorities chiefly relied on are marked by asterisks. 


TABLE OF AUTHORITIES CITED 
ontinue 


Statutes and Regulations (Cont'd): 


Communications Act of 1934, 48 Stat. 1064, 
as amended, 47U.S.C. §§151 et seq.: 


Section 307(b), 49 Stat. 1475 , 


Section 309(e), 74 Stat. 891 
H.R. Res. 714, 87th Cong., 2d Sess. 


Rules and Regulations of the Federal Communications 
Commission, Title 47 C.F.R.: 


Section 1.64 wi det! 3k ie se ERIE 9 


Treaties and International Agreements 


Broadcasting Agreement with Mexico, T.1.A.S. 
No. 4777 (12 T.I.A.S. 734) (1961) . . 2 


Le gislative Materials 


* North American Regional Broadcasting Agreement, 
Mexican Broadcasting Agreement: Hearings 
Before the Subcommittee of the Committee on 
Foreign Relations, United States Senate, 86th 
Cong. , 2d Sess. 5 . . ; 5 


* Cases or authorities chiefly relied on are marked by asterisks. 


In The 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
Nos. 17,498, 17,499, 17,500 


THE GOODWILL STATIONS, INC., and 
WGN, INC., 


Appellants -Petitioners, 


Vv. 


FEDERAL COMMUNICATIONS COMMISSION | 
Appellee-Respondent, 


and 


UNITED STATES OF AMERICA, 
Respondent. 
TRANSCONTINENT TELEVISION CORPORATION, 


AMERICAN BROADCASTING-PARAMOUNT THEATRES, INC., 
MIDWEST RADIO-TELEVISION, INC., et al., 


Intervenors. 


Appeals From and Joint Petition to Review 
Order of the Federal 
Communications Commission 


BRIEF FOR INTERVENOR 


TRANSCONTINENT TELEVISION CORPORATION 


COUNTER-STATEMENT OF THE CASE 
ee ee 


Intervenor Transcontinent Television Corporation is licensee of 
standard (AM) broadcast station KFMB, San Diego, California. i KFMB 
is a Class II station providing a regional service to Southern California, 
both day and night, on the frequency 540 kc. Under the terms of the 1961 
broadcasting agreement with Mexico, T.1.A.S. No. 4777, the frequency 
540 ke has been assigned to Mexico as a Class I-A clear channel and the 
United States has been precluded from assigning that frequency in a defined 
area of the southwestern United States, including San Diego. A substitute 
frequency for KFMB is therefore necessary. Among other things, the 
Report and Order here complained of makes such a substitute available 
by amending the Commission's rules so as to allow KFMB to share 760 ke 
with a Detroit, Michigan, the Class I-A station which has heretofore 


had exclusive fulltime use of that frequency. 


A. The Mexican Treaty Requires a New Frequency for KFMB. 
3/ 


KFMB has been authorized to operate on 540 ke for nearly ten years. _ 


Prior to that time it operated on 550 kc. The frequency 540 kc was not 


1/ 

~ Transcontinent and its predecessors in interest (Wrather-Alvarez 
Broadcasting, Inc., and Marietta Broadcasting, Inc.) which participated 
in various stages of the proceedings before the Federal Communications 
Commission will normally be referred to herein as "KE MB", 


2/ ; 
~ Appellant ~petitioner The Goodwill Stations, Inc. , licensee of WJR, will 
normally be referred toas"WJR”" 


3/ 

~ For the following narrative of the history of KFMB and the Mexican 
treaty, see generally R. 1059-63, 3153-60, 3164 as well as Specific citations 
given. 


employed for broadcast purposes until.the Atlantic City International 
Telecommunications Convention of 1947 allocated the chanriel for broad- 
cast use, effective January 1, 1949. Before that effective date, however, 


the Mexican government authorized a station on 540 ke in ah apparent ef- 


fort to establish a prior claim to the frequency. In order to protect United 
| 


States rights, the Commission objected to the Mexican assignment under 
| 
international procedures and invited applicants to make use of the channel 


in the United States (R. 1060). KFMB filed such an application. In Decem- 
ber, 1953, the FCC granted KFMB's application and aeecred KFMB that, 
although Mexico would probably protest the grant, "the Commission, how- 
ever, is cognizant of this possibility and believes that the validity of the 
KFMB assignment can be upheld" (R. 1061, 3157). KFMB Recoraner 
shifted to 540 kc and extended its service to substantial areas and popula- 


tions in Southern California. (E.g., R. 1063-65, 1077, 3162). 


Despite the confidence expressed by the Commission in 1953 as to 
the validity of KFMB's assignment, United States representatives found 
it necessary, in order to achieve a treaty with Mexico which would protect 
all United States AM radio broadcast frequencies (R. 4114), to agree, 
among other things, that the United States would not use 540) ke within a 
defined area of the southwestern United States (including San Diego). An 
agreement with Mexico which included such an undertaking was Signed in 
1957 (R. 3158). As the Chairman of the United States delegation which 
negotiated the agreement quite candidly put it, "KFMB. . [was] selected 


to be a sacrificial lamb." 


a North American Regional Broadcasting Agreement, Mexican Broadcast- 
ing Agreement: Hearings Before the Subcommittee of the Committee on 
Foreign Relations, United States Senate, 86th Cong., 2d Sess. at 388 (1960) 
(hereinafter "Senate Hearings"). | 

| 


Hearings on ratification of this agreement were held by a subcom- 
mittee of the Senate Foreign Relations Committee in 1960. KFMB appeared 
before the subcommittee to support the agreement in principle but to ac- 
quaint the Senate with its special effect on KFMB. "Ina spirit of flexibility, 
reason and compromise," KFMB suggested that the subcommittee "seek 
some assurance" from the FCC that it would give "due consideration. . : 
to providing reasonably comparable facilities to station KFMB, as a fair 
substitute for the facilities which it would be required to surrender under 
the agreement!'(R.3158-59, Senate Hearings at 387). At the request of the 
subcommittee chairman (Senator Morse) - who pointed out that the problem 
of 540 ke raised the question whether, when a treaty was negotiated which 
had an adverse impact on some of our own citizens, "are they not entitled 
to some compensatory relief" (R. 3164, Senate Hearings at 388-89) — the 
FCC transmitted such an assurance in which it pointed out that it was "'en- 
tirely possible that KFMB may obtain a frequency on one of the U.S. I-A 
channels" as a result of the rule making proceeding here under review. 

(R. 3165, Senate Hearings at 429-32). Therekfter the committee recom- 
mended that the Senate ratify the treaty and the Senate did so. The treaty 


came into effect June 9, 1961. 12 T.I.A.S. at 734. 


B. The Provision of an Equitable Substitute Frequenc 
In the Clear Channel Case. 
ps a a 


Meanwhile, on April 15, 1958, the FCC had released its Further 


Notice of Proposed Rule Making in the rule making proceeding here under 
review, in which it proposed, among other things, to duplicate (i.e., allow 
a second full-time station on) some Class I-A channels and invited comments 


on its proposals from interested parties, specifically including parties who 


believed the Commission's proposals "should not be adopted in the form 
set forth herein" (R. 1-29). KFMB accordingly filed comments (R. 1056- 
1086) which (a) demonstrated that the most satisfactory solution for the 
problem created by the Mexican agreement would be for the Class I-A 
channel 760 kc to be made available for KFMB (R. 1072-73, 1077-78), 


(b) pointed out that no frequencies outside the clear channels were avail- 


able as an equitable substitute (R. 1068) and (c) in particular showed that 


a return of KFMB to 550 kc would not be adequate or fair. KFMB accord- 
ingly urged that the rule making proposed be adopted with ‘the modification 
that 760 ke or another Class I-A channel be made available for KFMB 


(R. 1069). 


The FCC took no action on the Further Notice of 1958. Instead, on 
September 22, 1959, it released a Third Notice of Further Proposed Rule 
Making, which among other things, proposed duplication of Class I-A 
channels — including 760 kc — by stations in specific tocations and invited 
comments and counterproposals.. (R. 1793-1815). KFMB filed further 
comments on April 1, 1960 in which it again urged, with detailed supporting 
data, that the optimum approach would be for KFMB to Arias the use of 760 

| 


ke with WIR (R. 3152-83). KFMB reaffirmed its proposal in reply com- 


ments (R. 3566-75). | 


Reply comments specifically opposing KFMB's 760 Ke counterpro- 
posal and proposing that Class I-A stations including WJR be allowed to 
operate at power 15 times that permitted by FCC rules were filed in both 
the 1958 and 1960 phases of the proceeding by, among others, WJR — either 


on its own behalf or through its trade association, Clear Channel Broad- 


casting Service, =! or both (R. 1427-52, 3511-21, 3664-3707). 


5/ Referred to hereinafter as "CCBS," 


On September 14, 1961, the Commission released its Report and 
Order which determined that 13 of the 25 Class I-A channels should be 
duplicated (R. 4085-4146). Among these channels was 760 ke, which was 
allocated to San Diego for use by KFMB. KFMB was required to use a 
directional antenna to protect against interference to the 0.5 mv/m 50% 
nighttime skywave contour of WJR (R. 4116) — the same secondary service 
contour which is protected in the case of Class I-B channel-sharing clear 
channel stations and the same protection which the Commission required 
for all other I-A stations required to share channels under its decision 
(R. 4139). An application for 760 kc has been filed by KFMB but has not 
been acted on by the Commission, which is withholding action on applica- 
tions for all the newly shared channels until July, 1963, in deference to 
H.R. Res. 714, 84th Cong., 2d Sess. (R. 4927). KFMB thus continues to 


operate on 540 kc. 


Petitions for reconsideration of the Commission's action were filed 
by WJR, CCBS and others, raising issues which have been 
raised in this Court. In a Memorandum Opinion and Order released Novem- 
ber 28, 1962, the Commission denied the petitions for reconsideration and 
reaffirmed its earlier action, detailing again, channel by channel, the con- 


siderations entering into its decision (R. 4925-48). 


C. WJR's License As Renewed in 1961 Provided For 
Sharing of 700 Kc. 


Meanwhile, WJR's license was due to expire on October 1, 1961, and 
WJR had filed an application for renewal thereof in June 1961. On October 
4, 1961, after the Commission's decision in the rule making proceeding be- 


low, the Commission granted this renewal subject to such interference as 


might be caused to WJR by a station operating from San Diego in the manner 
contemplated for KFMB. W4JR accepted the license as thus conditioned and 
did not avail itself of the specific procedure afforded by Section 1. 64 of the 
Commission's rules, 47 C.F.R. § 1.64, to challenge the condition and ob- 
tain a hearing with respect thereto. si It is this conditioned license under 


which WJR operates today. 


D. WJR's Application for "Superpower". 


On October 22, 1962, notwithstanding the fact that the Commission had 
declined to authorize increased power for Class I-A stations and had not yet 
acted on petitions for reconsideration, WJR and certain other Class I-A sta- 
tions filed applications for authority to increase power to so-called “super- 
power" of 750,000 watts, with requests for waiver of the provisions of the 
FCC's rules setting a maximum power of 50,000 watts (R. 5044-67). Con- 
temporaneously with its action on petitions for reconsideration in the rule 
making proceeding, the Commission returned these applications, concluding 
that orderly procedure "required that the merits of authorizing use of power 
in excess of 50 kw be evaluated in a rule making proceeding previous to firm 
commitment to that course of action" and suggesting that "advocates of higher 
power, including prospective licensees, may more appropriately present 
their case by a petition for rule making in the matter Ee than by attempt- 
ing to obtain consideration of individual applications inconsistent with the 
present rules.'' For these and other reasons the Commission concluded that 


an insufficient showing had been made to warrant waiver of/its rules. 


(R. 5071-73). 
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2! WIR did file a Petition for Reconsideration and Conditional Request for 
Evidentiary Hearing in the rule making proceeding in which it alluded to the 
conditioned renewal (R. 4364-65) and attempted to preserve its right to an 
evidentiary hearing on the duplication of 760 kc which had been ordered in 
the 1961 Report and Order in the event reconsideration of that Report and 
Order was denied (R. 4363-67). 


STATUTES AND RULES INVOLVED 


The relevant parts of statutes involved are correctly set forth by 


Appellants -Petitioners. 


Also involved is Section 4(b) of the Administrative Procedure Act, 
60 Stat. 239, 5U.S.C. § 1003(b): 


"(b) PROCEDURES. - After notice required by this 
section, the agency shall afford interested persons 
an opportunity to participate in the rule making 
through submission of written data, views, or argu- 
ments with or without opportunity to present the 
same orally in any manner; and, after consideration 
of all relevant matter presented, the agency shall 
incorporate in any rules adopted a concise general 
staternent of their basis and purpose. Where rules 
are required by statute to be made on the record 
after opportunity for an agency hearing, the require- 
ments of sections 7 and 8 shall apply in place of the 
provisions of this subsection." 


In addition, Section 1. 64 of the FCC's Rules, 47 C.F.R. § 1.64 is 


involved and reads as follows: 


"§1.64 Partial grants. 


Where the Commission without a hearing grants any 
application in part, or with any privileges, terms, 

or conditions other than those requested, or subject 
to any interference that may result to a station if 
designated application or applications are subsequently 
granted, the action of the Commission shall be con- 
sidered as a grant of such application unless the ap- 
plicant shall, within 30 days from the date on which 
such grant is made or from its effective date if a later 
date is specified, file with the Commission a written 
request rejecting the grant as made. Upon receipt of 
such request, the Commission will vacate its original 
action upon the application and set the application for 
hearing in the same manner as other applications are 
set for hearing." 


SUMMARY OF ARGUMENT 


The basic decision of the Federal Communications Gommission (a) that 
13 Class I-A clear channels heretofore used full time exclusively by stations 
all but one of which are located in the portion of the country from Chicago 
east should be ''duplicated" by allowing one full time station west of the 
Mississippi to share each such channel, (b) that the 12 reqnaining Class I-A 
channels should not at this time be duplicated and (c) that power in excess of 


the maximum allowable under the present rules should not be allowed at this 


time. was a valid exercise of the Commission's rule making power which 
ng 


was neither arbitrary nor capricious. On the contrary, it was abundantly 
justified by detailed and well-reasoned opinions which analyzed the factors 
bearing on the Commission's decision both generally and with respect to 
each individual channel. Appellants-Petitioners really ask that this Court 
substitute its judgment in this intricate allocations matter for that of the 


FCC. 


The FCC's specific decision to allow KFMB, San Diego, to share 
760 ke full time with WJR, Detroit, was also valid. The Commission found 
that under all the circumstances 760 kc was the only channel on which fair 
substitute facilities are available for KFMB to replace its present channel, 
which has been traded to Mexico in order to achieve an international agree- 
ment which would protect all United States AM radio frequencies. The Com- 
mission gave an exhaustive and closely reasoned justification for this choice. 
| 


Nor does this action ~ making available equivalent service to the people of 


Southern California - violate § 307(b) of the Communications Act. 
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W5IR is entitled to no further evidentiary hearing before KFMB is 
allowed to share its channel, because it has already declined to avail it- 
self of an opportunity to such a hearing under the FCC's Rules. When its 
license was renewed in 1961 the renewed license was conditioned on accept- 
ance of such interference (if any) as might be caused by KFMB operating as 
proposed. The FCC's Rules provide clear procedures under which WJR 
could have sought a hearing at that time. WJR did not seek such a hearing. 
Instead, it merely argued in a petition for reconsideration in the rule mak- 
ing proceeding that the rule changes could not be put into effect without grant- 
ing it an evidentiary hearing. It cannot in 1963 demand the hearing it could 


have asked for — but did not ~ in 1961. 


In any event, in the rule making proceeding below WJR received a 
hearing of the type accorded the licensee in the Transcontinent case, 113 
App. D.C. 384, 308 F.2d 339 (1962). It was not only accorded, but took 
advantage of, full opportunity to address itself to the proposal that KFMB 
be allowed to share 760 kc. Its contention amounts to no more than the 
proposition that in a rule making proceeding the FCC cannot adopt a rule 
which is first presented as a counterproposal. This contention is without 


merit under this Court's decisions. 


The FCC did not err in determining that the grounds advanced by WJR 
and WGN in support of their applications for power in excess of that allowed 
by the FCC's Rules were not sufficient to justify waiver of its maximum 
power rules. The grounds advanced had been exhaustively considered in the 
rule making proceeding and the FCC had concluded they did not warrant 
general authorization of higher power at this time. The Commission properly 
concluded that orderly procedure required the matter of "superpower" to be 


determined by rule making rather than by individual applications and waiver 


requests. The Storer case, 351 U.S. 192 (1956), requires no more. 


ARGUMENT | 
I, THE REPORT AND ORDER IN DOCKET 6741 WAS A VALID EXERCISE 


OF THE COMMISSION'S RULE MAKING POWER UNDER J§ 303(f) OF THE 
COMMUNICATIONS ACT, AND NEITHER ARBITRARY NOR CAPRICIOUS. 


A. The Commission's Basic Decision Was Valid. 


It is difficult to perceive the foundation for the argument that the Com- 


mission's basic decision — that it should allow a second station to share each 
of 13 Class I-A clear channels while reserving judgment on;changes with 
respect to the use of the remaining 12 Class I-A clear chanhels - was arbi- 
trary or capricious. Although in rule making the Commission need only set 


forth "a concise general statement of [the rule's] basis and purpose," Ad- 


ministrative Procedure Act, §4(b), 60 Stat. 239, 5 U.S.C. § 1003(b); Van 
Curler Broadcasting Corp. v. United States, 98 App. D.C. 432, 236 F.2d 
ee 
727, cert. denied, 352 U.S. 935 (1956); Logansport Broadcasting Corp. v. 
United States, 93 App. D.C. 342, 210 F.2d 24 (1954), both the 1961 Report 
and Order (R. 4085-4146) and the 1962 Memorandum Opinion and Order 
(R. 4925-48) are exceptionally careful, detailed and explicit in setting forth 
the Commission's general conclusions and its analysis of the factors bearing 
on those conclusions. Moreover, both documents work painstakingly through 
each individual Class I-A ceeele justifying in detail the reasons for the 
specific action taken with respect to that specific channel R. 4098-99, 4113- 
23, 4929-40). The Commission's decision to act affirmatively at this time 
on certain of the clear channels and not on the others was based on its con- 
clusions (1) that efficient conduct of its work necessitated avoidance of the 
enormous administrative licensing burden which would result from attempt- 


| 
ing to implement a reallocation of all 25 Class I-A clear channels at once 
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and (2) that a differentiated rather than a simultaneous approach would 
permit it to avoid precipitate action and to evaluate the effectiveness of 

the channel sharing approach as a technique for the remaining Class I-A 
clear channels (R. 4092-93). It thus chose at this stage to dispose first 

of a group of 13 channels all but one of which are used by stations located 
in the portion of the country from Chicago east a and as to which it con- 
cluded that 13 additional stations could be authorized in some 15 states 
west of the winetentaee without significantly affecting the service of the 
existing Class I-A stations (R. 4092-93). The Commission reserved for 
further consideration, pending further study and experience with the antici- 
pated new stations, the question of the ultimate disposition of the remaining 
12 Class I-A channels 2/ which the Commission's studies have shown are 
capable of providing four nighttime services to practically all of the United 
States if increased power should be authorized for the stations occupying 
those channels (R. 4929, 4942). Thus, the claimed benefits of "superpower" 
have not been foreclosed by its action (R. 4946). Indeed, the Commission 


emphasized that, in the light of experience, it might in the future authorize 


further duplications or might allow increased power for some duplicated 


7/ 

~ Cities in which are located Class I-A stations which would share chan- 
nels include: New York, Boston, Pittsburgh, Rochester, Philadelphia, 
Cleveland, St. Louis, Chicago and Detroit. 


8/ 


The Commission authorized stations to share Class I-A channels in 
Idaho, Nevada, Alaska, California, North Dakota, South Dakota, Nebraska, 
Utah, New Mexico, Wyoming, Colorado, Oregon, Montana, Kansas and 
Oklahoma. 


9/ 


Channels thus expressly reserved for future disposition are employed 
by stations in Nashville, Cincinnati, Dallas-Fort Worth, Louisville, New 
Orleans, Des Moines, Salt Lake City, San Antonio, Los Angeles, Minneap- 
olis and Atlanta. 
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Class I-A stations (R. 4934). In short, it recognized in deed as well as 

in word that the problem of future disposition of the clear acres was "not 
easy" (R. 4930); that ‘much can be said for numerous altemative approaches" 
(R. 4125); that either of the two basic policy alternatives ut duplication or 
higher power — "leaves much to be desired" (R. 4929) but that "on balance, 
the adopted solution represents the best result available at this time" 

(R. 4945), and that it would be unwise to carry outa precipitate realloca- 
tion of the clear channels "without opportunity to review and evaluate, as 

we go along," the effectiveness of the changes made at this time (R. 4092). 


Such a painstakingly justified determination is the very opposite of arbitratri- 


ness and capriciousness. 


B. In Particular, the Commission's Decision With Respect 
To 760 kc Was Valid. 


There is no foundation for the argument that the portion of the Com- 
mission's decision relating specifically to 760 kc was arbitrary or capri- 
cious. The Commission was well aware of the history of KFMB's 540 ke 
operations - its own assurance to KFMB of its confidence that the assign- 


ment of KFMB to 540 kc could be upheld despite Mexican claims, KFMB's 


shift to 540 ke in reliance on that assurance and the trade of 540 kc to 


Mexico (with KFMB as the ''sacrificial lamb", supra, p. 3) to obtain for 
the United States - as the Commission itself put it — the "advantages de- 
riving from the provisions of the [United States-Mexico] Agreement for 


reciprocal protection on all AM broadcast frequencies" (R.. 4114). 


It is thus understandable that WJR has nowhere suggested in its brief 


that the Commission should not have found an appropriate sub stitute frequency 


for KFMB. Rather, WJR urges only that KFMB should be provided a 
frequency other than the frequency of WJR. Thus, WJR contends that the 
Commission did not give sufficient consideration to shifting KFMB to 550 
ke (Brief for Appellants- Petitioners, p. 40), that the Commission failed 
to give adequate consideration to assigning KFMB to some frequency above 
760 ke other than a Class I-A frequency (Id., pp. 40-41) and that the Com- 
mission erred in selecting 760 kc rather than the clear channel frequency 


830 ke (Id., p. 41). 


But the Commission expressly found that the "relatively uncluttered" 
Class I-A frequencies offered the appropriate solution for an equitable sub- 
stitute channel for KFMB (R. 4114-15). In particular, as to 550 kc, the 
Commission pointed out that on that OED, much of KFMB's signal 


"would be wasted over the Pacific Ocean," noting that KFMB's studies 


showed that on 550 kc the area receiving service from KFMB would be cut 


to some 10% of its existing service area in the daytime and some 58% at 


. 11/ 
night (R. 4935).— 


After a “painstakingly careful review of all the availabilities"' - which 


took into account ''requirements of protection to Mexican stations on other 


10/ 
— Because of the necessity of protecting two 550 ke stations in Bakers- 


field, California, and Phoenix, Arizona, KFMB on 550 kc would have to 
directionalize its signal to the south and west of San Diego (R. 4935). 


ll 

zen WJR contends that its engineering study 'showed that KFMB could be 
assigned to 1000 kc"* (Brief for Appellants-Petitioners, p. 41). But in fact 
the record shows that WJR did no more than venture, in its Petition for Re- 
consideration, the observation that there appear to be some technical pos- 
sibilities for operation on 1000 kc" (R. 4377). Both KFMB and another party 
showed these "possibilities" to be negligible (R. 4645-46, 4710-13). It is sig- 
nificant that neither in its comments nor in its reply comments nor in its 
Petition for Reconsideration did WJR suggest that any non-Class I-A fre- 
quency was available for KFMB other than 550 kc and the tentative suggestion 
with respect to 1000 kc. 
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Class I-A channels, the availabilities of some other Class I-A clear chan- 
nels for new Class II-A stations at other places in the United States, domes- 
tic and Canadian co-channel and adjacent-channel limitations on the allocation 
of individual Class I-A clear channels, and related considerations" - the 
Commission found further that, among the clear chemneiet "760 ke is the 
preferable choice" as a substitute channel for KFMB (R. 4115), if not the 


“only I-A frequency available" (R. 4935). 


Thus, WJR's contention reduces itself to the DOposition that the 
Commission erred in failing to assign three stations to 830 ke rather than 
assigning two stations to 760 kc. WIR may regard the reason for the Com- 
mission's action as "insubstantial", But the Commission in exercising its 
responsibility for establishing sound allocation policies mann detailed find- 
ings supporting its general policy conclusion that, at least until it has had 
further experience with the sharing of Class I-A clear channel frequencies, 
sound public policy requires for the present that no more Sen one station 
in addition to the Class I-A station should be permitted to operate on any 
such channel at night. Moreover, the Commission comecasy found a special 
situation with respect to the frequency 830 kc, which is ond for limited 
nighttime operations by a municipally owned and operated dtation at New 
York City (R. 4114, 4936),and the Commission speciscaiie, concluded that 
a further and unlimited time operation by KFMB should not be permitted on 


830 ke (R. 4935). 


Nor does the Commission's action with respect to 760 ke violate § 307(b) 
of the Act, 49 Stat. 1475, 47 U.S.C. § 307(b). It is neither unfair nor inequit- 


able to make available to the people of Southern California an equivalent sub- 


stitute for service traded away in the national interest to Mexico by assigning 
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a frequency used by WJR, located in Detroit 1,970 miles away (R. 4374). 
And it is not inefficient to employ the 760 kc channel to provide two effec- 
tive services instead of one, in preference to 550 kc where KFMB's Signal 


would be wasted over the Pacific and its service drastically reduced. 


In short, Appellants-Petitioners are asking this Court to substitute 
its judgment for that of the Commission with respect to intricate technical 
questions of the proper use of the 25 Class I-A radio frequencies. Their 
contention is essentially a repetition of the two fundamental policy argu- 
ments advanced to the Commission over and over again in the proceeding 
below — that the Commission should permit no nighttime sharing of the 
Class I-A channels and should allow all Class I-A stations to increase their 
power from 50 kw to 750 kw. Their position reduces itself to the proposi- 
tion that the Communications Act affirmatively commands the Commission 


to adopt the method of allocation of Class I-A channels advocated by them 


and no other; for they ask this Court to direct the Commission to provide 


for the combination of non-duplication and "superpower" for which they 
press. No citation of authority is required for the Proposition that this 
Court will not undertake to perform the FCC's function of technical evalua- 
tion and allocation of radio service, especially when that function is being 


discharged in the careful and reasoned manner of this proceeding. 


Il. WJR HAS ALREADY HAD - AND FAILED TO AVAIL ITSELF OF - 
RTUNITY FOR AN E ENTIARY HEARING. IT Y aay 
N MPLAIN THAT IT HAS BEEN DEPRIV. F SUCH A HEA G. 
a 


WJR's contention that it is now entitled to an evidentiary hearing on 


authorization of a full time station on 760 kc in San Diego (Brief for Appel- 


lants-Petitioners, pp. 42-49) does not stand analysis. 


WJR's license was due to expire on October 1, 1961. In June, 1961, 


while the proceedings before the Commission were pending, W4JR filed an 
application for renewal of its license. On September 14, 1961, the Com- 
mission released its Report and Order which provided, among other things, 
for KFMB to share 760 ke with WJR. On October 4, 1961, a renewed li- 
cense was issued to WJR, conditioned that operation thereunder was subject 
to whatever interference might be caused outside of its 0. 5 mv/m 50% sky- 
wave contour by a co-channel unlimited time Class II station in San Diego 
pursuant to the September 14, 1961, Report and Order in the Clear Channel 
proceeding — conditioned in other words onWJR's sharing 760 ke with KF MB 
in the manner provided in the clear channel proceeding (R. 5032-33). WIR 
accepted the license as thus conditioned and did not avail itself of the speci- 
fic procedure afforded by Section 1. 64 of the Commission's Rules, 47 
C.F.R. § 1.64, to challenge the condition and obtain a hearing with respect 


thereto. To the extent WJR was entitled to an evidentiary hearing on the 


question whether it should share the channel with KFMB, WIR has already 


had and has passed up its opportunity for such a hearing in accordance with 


the orderly procedures of the Commission. 
| 


When WJR's conditional license was issued, its rights were clear and 


explicit. Under § 1.64 of the Commission's Rules, 47C.F.R. § 1.64, an 
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applicant in WJR's position, whose application has been granted "with any 
- conditions other than those requested, or subject to any interference 
that may result to a station if designated application or applications are 
subsequently granted," may within 30 days file a written request rejecting 
the grant as made and "upon receipt of such request, the Commission will 
vacate its original action upon the application and set the application for 
hearing in the same manner as other applications are set for hearing." If 
WJR wanted to assert a right to an adjudicatory hearing before being re- 
quired to share 760 kc, that was the time to do so. Had it demanded a 
hearing and received it the matter could have been explored and resolved 
promptly. Had it,demanded a hearing and been refused it could have sought 


judicial review of the refusal. 


WJR chose not to avail itself of its rights under Section 1. 64 but in- 
stead filed a Petition for Reconsideration and Conditional Request for Evi- 
dentiary Hearing in the rule making proceeding in which it alluded to the 
conditioned renewal (R. 4364-65) and attempted to preserve its right to an 
evidentiary hearing on the duplication of 760 ke which had been provided for 
in the September, 1961, Report and Order in the event that reconsideration 
of that Report and Order was denied (R. 4363-67). In this Petition for Re- 
consideration WJR asserted that the Commission had erred in determining 
that thirteen of the Class I-A clear channel frequencies, including 760 kc, 
should be duplicated and in concluding that superpower for the Class I-A 
clear channel stations should not be authorized. (R. 4359-61). It urged 
further that, in the event the Commission, upon reconsideration, reaffirmed 


its policy determination with respect to these two matters, it had the right 


to an evidentiary hearing to show that duplication of 760 ke was not in the 
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public interest (R. 4362). It contended that the rule making decision 
amounted to a modification of its license and that thus, if reconsideration 
was denied, it was entitled to a reasonable opportunity - show why the 
760 kc action was contrary to the public interest (R. 4363) and that the 
rule making proceeding was no substitute for an adjudicatory hearing on 
the duplication of 760 kc (R. 4364). It very clearly stated that, although 
the burden of proof in such a hearing would appear to be on the Commis- 
sion, WJR was fully prepared to go forward at such a hearing with the 
introduction of evidence to show that, regardless of the ultimate merits 
of the duplication of the 12 other Class I-A frequencies, provision for a 
second station on 760 kc at San Diego was contrary to the public interest 
(R. 4368) and, finally, it contended that its right to an evidentiary hearing 


was not abridged by the condition included’ in its renewed license (R. 4364- 


65). 


Under these circumstances, it is submitted that WJR may not com- 
plain, indeed, is estopped from complaining, that it has been deprived of 


an evidentiary hearing. WJR had a full opportunity to challenge the condi- 


| 
tion in its renewed license and to seek a full evidentiary hearing on the 


matter of duplication of 760 kc. Instead, it chose not to pursue this remedy. 
It is indeed paradoxical that WJR is now appealing for the right to the very 
type of evidentiary hearing which WJR could have had by the simple expedi- 
ent of pursuing the remedy available to it under Section 1. 64 of the Commis - 


sion's Rules. 


In its brief WJR makes the untenable argument that the condition at- 


tached to its renewal constituted an attempt to deny the WJR application - 
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“without the requisite adjudicatory hearing that had been demanded by 


WIR. . . in [its] petition for reconsideration directed against the 1961 
Order" (Brief, p, 45). The simple fact of the matter is, as demonstrated 
above, that WJR elected not to pursue the remedy afforded by the Com- 
mission's rules to obtain an evidentiary hearing. Moreover, it is ironical 
that WJR complains in its April 1, 1963, brief that it was deprived of an 
evidentiary hearing, for had it pursued the remedy available to it under 
the Commission's rules in October, 1961, any such hearing would have 


been long since over! 


Administrative rights, like other rights, must be asserted in an 


orderly fashion to be preserved. Cf. United States v. Tucker Truck Lines, 


344 U.S. 33 (1952). WIR cannot have it both ways. It had either to accept 
the conditioned license which was granted it in October, 1961, or to assert 
its rights to a hearing on the conditioned grant. It cannot postpone an un- 


wanted result by concentrating on the rule making till that proceeding is 
13/ 
squeezed dry and then asserting a right which it long since failed to pursue. 


Il. iN ANY EVENT, WJR WAS NOT DENIED THE TYPE OF HEARING 
THAT WAS GIVEN THE LICENSEE IN THE TRANSCONTINENT CASE. 
ee Ne ERAN LUNITINENI CASE, 


Although asserting rights to an adjudicatory hearing, WJR contends 


that the proceeding before the Commission was "a general, industry-wide 


12/ 
— The tense of the verbal phrase used in the brief is, we are sure,un- 


intentionally incorrect. The Petition for Reconsideration was filed after and 
not before the conditioned renewal was issued. 

13/ 

~_ WJR advances in addition a tenuous argument that because its renewal 
application was filed prior to the Commission's 1961 Report and Order it 
froze the status of its license as against changes in the status of 760 kc which 
might be made thereafter. (Brief for Appellants -Petitioners, pp. 48-49). 
The short answer to this is likewise that the conditioned renewal was granted 
in response to this application and if WJR wished to contest this dis position of 
its application it could and should have done so. 
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investigation affecting numerous existing licensees" in which "WIR was 
never given notice or opportunity to present comments, documentss data, 
reply comments or alternative proposals to any specific DE eoend to assign 
KFMB, San Diego, California, to WJR's assigned eequencys and hence that 
the Commission denied it the hearing which, it states, this Court found 
sufficient in the Bakersfield deintermixture case, T ranscontinent Television 
Corporation v. FCC, 113 App. D.C. 384, 308 F.2d 339 (1962). (Brief for 


Appellants -Petitioners, pp. 47-48). 


ey, 


The record does not support this contention. 


In the first place, WJR's position might have some validity if this had 
been a sweeping proceeding involving, say, an across-the oad change in 
the frequencies or operations of all or a large number of stations. In such 
a case a specific licensee's contentions could well be lost in the wholesale 
policy determination, effectively denying it a real hearing as a practical 
matter. But that was not the situation here. The proceeding involved only 


the use of 25 standard broadcast channels occupied by 26 Class I-A stations 


out of a total of some 3300 AM stations (R. 4). The Commission dealt with 
each of the 25 Class I-A frequencies individually, enumerating each one and 


justifying its decision whether or not to duplicate it and, if so, the optimum 


assignment of the duplicating station. (R. 4098-99, 4113-23, 4929-40). 


In the second place, WJR not only had repeated notice and opportunities 
to make relevant submissions on the question whether it should share 760 kc 
and, if so, whether it should share it with KFMB; it took advantage of its 
opportunities. Through CCBS it filed reply comments in the 1958 phase of 


the proceeding which contended that the counterproposal to allow KFMB to 
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share 760 kc was undesirable (R. 1439). On its own behalf it filed reply 
comments in the 1960 phase of the proceeding in which it contended that 
the KFMB counterproposal should not be adopted (R. 3514-16, 3518). In 


addition, CCBS on WJR's behalf in reply comments in the 1960 phase of 


the proceeding again took note of the KFMB proposal. (R. 3672). In op- 


posing a petition by another party for leave to file supplemental comments 
after the record was closed WJR again took the opportunity to oppose the 
KFMB counterproposal and pointed to its earlier pleadings as having "'speci- 
fically" pointed out alleged defects in it (R. 4015-17). WJR's petition for 
reconsideration was almost entirely devoted to the question of KFMB's 
sharing 760 kc (R. 4357-80). In addition, CCBS's petition for reconsidera- 
tion likewise objected to the Commission's disposition of 760 kc. (R. 4222). 
And in a response to pleadings filed in response to the 1961 Report and Order 
CCBS supported the objection to the 760 ke assignment which another party 
had voiced in a petition for reconsideration. (R. 4688). Inthe light of 
these opportunities for comprehensive canvassing of the matter it cannot 

be seriously contended that WJR was not afforded notice of,and every chance 


to address itself to, the precise issues involved. 


WSR contends that the Commission's determination with respect to 
760 kc was procedurally defective because it stemmed from a counterpro- 
posal rather than from a proposal specifically advanced by the Commission 
in the first instance. This is not the law. Particularly where, as here, the 
Further Notice expressly invited comments from interested parties who were 
of the opinion that the proposals "should not be adopted in the form set forth 
herein" (R. 28) and the Third Notice expressly contemplated *counterpro=- 


posals" (R. 1800), there is no substance in the contention that the 
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Commission's action on 760 kc was invalid because. takentin response toa 
counterproposal. Owensboro on the Air, Inc. v. United States, 104 App. 
D.C. 391, 262 F.2d 702 (1958), cert.denied, 360 U.S. 911 (1959). Other- 
wise no proposed rule could ever’be adopted differing from the original 
proposal without holding a further proceeding. See ogareport Broadcast- 
ing Corp. v. United States, 93 App. D.C. 342, 210 F.2d 24 (1954); cf. 
United States:v. Wrightwood Dairy Co., 127 F.2d 907 (70h Cir.), reversed 
on other grounds, 315 U.S. 110 (1942). At least from the time KFMB filed 
its direct comments in the 1958 proceeding WJR was on oreo that the 
duplication of 760 kc at San Diego was being advanced and might be adopted. 
Indeed, in the Third Notice in 1959 the Commission maoelee te proposed 
duplication of 760 kc (R. 1801) and its final decision differed from its pro- 
posal only in changing the location of the duplicating someon from Idaho to 
the more distant San Diego. WJR thus cannot seriously contend that it was 


misled, let alone misled to its prejudice. Cf. Willapoint Oysters v. 


Ewing, 174 F.2d 676, 685 (9th Cir.), cert. denied, 338 U.S. 860 (1949). 


IV. THE COMMISSION'S ACTION IN RETURNING "SUPERPOWER" 
APPLICATIONS WAS VALID. 

WJR and WGN contend that under Section 309(e) of the Communications 
Act, 74 Stat. 891, 47 U.S.C. § 309(e), and under dicta of the Supreme Court 
in United States v. Storer Broadcasting Co., 351 U.S. 192 (1956), the Com- 
mission was bound to accept their ''superpower" applications and hold a hear- 
ing onthem. (Brief for Appellants-Petitioners, pp. 49-53). But all Storer 
Says is that Section 309(e) requires a hearing if the sete alleges reasons 


sufficient, if true, to justify a waiver of a rule. It does not purport to say 
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what constitutes a sufficient reason to justify such a waiver in any particu- 
lar case. A more compelling showing may well be required in one situation 


than in another. A request for waiver of a comparatively minor rule such 


14/ 
as, say, the type of transmitter to be used by a station— would normally 


demand less compelling reasons than a request for waiver of a far-reaching 


fundamental principle. 


Here the rule which WJR and WGN asked the Commission to waive was 
the fundamental allocation rule governing the power to be used by stations. 
The reasons advanced were substantially the same as those the Commission 
had dealt with at length in the rule making proceeding: the existence of 
“white areas"; the alleged inadequacy of the Commission's action in the rule 
making proceeding; the effect of a 1962 resolution of the House of Represent - 
atives, and the asserted benefits of "superpower" with respect to "white 
area" service, defense communications, civil defense and disaster com- 
munications and inter-American understanding. (R. 5044-67). The Com- 
mission had already given exhaustive consideration to these contentions in 
the rule making proceeding and found them inadequate at this time to justify 
general authorization of "superpower". It found them no more adequate to 


justify individual waivers of its rules (R. 5072). 


Moreover, the Commission stated, as it stated simultaneously in its 
action denying reconsideration in the clear channel rule making proceeding, 


that it was desirable for further study to be made regarding "superpower" 


14/ 


This was the rule involved in City of New York Municipal Broadcasting 
System v. FCC, 96 App. D.C. 172, 223 F.2d 637 (1955), cited by Appellants - 
Petitioners. Moreover, that case was decided after Storer was decided in 
this Court, 95 App. D.C. 97, 220 F.2d 204 (1955),. but before the reversal 
by the Supreme Court and it leaned on the later-reversed opinion below in 
Storer. 


| 
and suggested that the advocates of "superpower" could more appropriately 


present their case by a petition for rule making rather than by attempting to 
obtain consideration of individual applications inconsistent with the present 
50 kw power limitation. It expressed its opinion that orderly procedure re- 
quired evaluation of the merits of "superpower" prior to firm commitment 
to that course of action on individual applications so that its rules could be 
amended to spell out the conditions and circumstances under which such 
operations may be authorized in the public interest if it is determined that 
such a course will serve the public interest. Under all the circumstances 
the Commission concluded that there had not been a sufficient showing to 


warrant waiver of its rules. Storer requires no more. 


Respectfully submitted, 


ERNEST W. JENNES 
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CLERK : 


i 
Statement of Question Presented 


Did the Commission’s Orders adopted September 13, 
1961 and November 21, 1962 in Docket 6741 terminating 
a proceeding commenced as a general hearing to resolve 
issues, among others, raised by the fact that large areas of 
the U. S. were without primary standard broadcast service 
and by applications for power in excess of 50 kw and for 
operation of additional stations on Class I-A Clear Channel 
frequencies: 


(a) Violate Section 307(b) or Section 303(£) of 
the Communications Act by authorizing one additional 
station to operate day and night on each of 13 of the 25 
Class I-A frequencies and by refusing to amend the rule 
limiting the power of Class J-A stations to 50 kw, thus 
providing improved nighttime service to a maximum 
of only 600,000 of the over 25 million people living in 
over half of the land area of the continental U. S. who 
do not receive a single acceptable nighttime primary 
service and denying improved nighttime service to 
almost 25 million people by refusing to authorize Class 
I-A stations to operate with power in excess of 50 kw? 


(b) Erroneously fail to give due consideration to 
H. Res. 714 passed July 2, 1962 which expressed the 
sense of the House of Representatives that (1) the 
Commission was free, notwithstanding a 1938 Senate 
Resolution to the contrary, to authorize power in excess 
of 50 ky, if found to be in the public interest, and (2) 
the Commission should not authorize any additional 
fulltime stations on any of the 25 Class I-A frequencies 
for a period of a year so that the Commission would 
have an opportunity to reconsider its September 13, 
1961 Order in light of H. Res. 714 and so that Class I-A 
stations would have an opportunity to file applications 
for higher power? 


STATEMENT OF THE QUESTION 


STATEMENT OF THE CASE 
STATUTE INVOLVED 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 


ARGUMENT 


J. The Commission’s Allocation of One Addi- 
tional Station on Each of Thirteen Selected 
Class I-A Channels for Use Within the States 
Selected Violates the Congressional Mandate 
Expressed in § 307(b) of the Act 


. The Commission’s Selection of the Number of 
New Stations and the Location of Each is 
Arbitrary, Capricious, and an Unreasonable 
Exercise of Administrative Discretion Having 
No Logical Relationship to the Facts 


. The Commission’s Partial Solution to the Basic 
Issue of Higher Power vs. Duplication Fore- 
closes a Final Decision in the Public Interest . . 


. The Failure of the Commission to Give Effect 
to House Resolution 714 is an Abuse of Ad- 
ministrative Discretion 


CONCLUSION 


iii 
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For tHe District oF CoLumBIA CIRCUIT 


No. 17,500 September Term, 1962 


THE GoopwiLt Stations, Inc., and WGN, INc. 
Petitioners. 
v. 


FEpERAL COMMUNICATIONS ComMISsION and 
UNITED STATES oF AMERICA, 
Respondents. 


Crry or New York Municipar BRoaDCASTING SYSTEM, 
Intervenor. 


AMERICAN BROADCASTING-PARAMOUNT THEATRES, INc., 
WXYZ, Inc., and WLS, Inc., 
Intervenors. 


WESTINGHOUSE BROADCASTING CoMPANY, INC. 
Intervenor. 


BRIEF OF WESTINGHOUSE BROADCASTING 
COMPANY, INC., INTERVENOR 


Statement of the Case 


The case arises out of a proceeding instituted by the 
Commission on February 20, 1945, largely as a result of 
insistent claims that the clear channel concept of permitting 
only one station to operate at night on 25 of the 107 chan- 
nels available for standard broadcasting is wasteful of 
available spectrum space and otherwise not in the best 
interests of efficient utilization of the frequencies involved. 
Intervenor submitted comments pursuant to the Public 
Notices released by the Commission. 
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On September 13, 1961 the Commission issued a final 
Report and Order amending its Rules relating to the clas- 
sification, location and use of the Class I-A channels.’ In 
particular, the Commission amended Rule § 3.22 assigning 
one Class II-A station to each of the thirteen channels 
therein listed with the Class II-A station to be located in 
the Western state designated in the table of assignments. 
Intervenor is the licensee of three Class I-A stations enu- 
merated in the table of assignments: 1020 kc, KDKA (Pitts- 
burgh); 1030 kc, WBZ (Boston); and 1100 kc, KYW 
(Cleveland), on which frequencies one Class II-A station 
was assigned for use in New Mexico, Wyoming and Colo- 
rado, respectively. The Commission declined to change the 
rules affecting the use of the remaining twelve Class I-A 
channels and specifically declined to remove the maximum 
power limitation of 50 kilowatts applicable to all stations. 

Intervenor petitioned the Commission for reconsidera- 
tion on the ground that the Commission’s order was a 
violation of § 307(b) of the Communications Act of 1934, 
as amended. Intervenor contended that the allocation of 
a single Class II-A station to each of the thirteen Class I-A 
channels was an inefficient and wasteful use of spectrum 
space; that the location selected by the Commission for 
each of the additional stations did not constitute an equi- 
table distribution of radio frequencies among the several 
states; and that a breakdown of the thirteen selected Class 
I-A channels accompanied by a refusal to remove the power 
limitations on the remaining twelve Class I-A channels 
foreclosed the Commission from ever making a “fair. 
efficient and equitable distribution . . . of power among 
the several states” as required by § 307(b) if and when the 
Commission should authorize higher power on some fre- 
quencies. 


1This order will be the one to which reference is made in this 
brief unless indicated to the contrary. 
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The Commission rejected Intervenor’s contention and 
in doing so stated 


“The Commission is very much cognizant of 307 
(b) considerations and every effort has been made 
to secure a fair, efficient and equitable distribution 
of facilities consistent with the achievement of the 
goals sought. In point of fact, an underlying con- 
sideration of this whole proceeding has been to 
bring service to areas now lacking in it—which is 
simply another way of saying we are trying to make 
the distribution more fair, efficient and equitable 
than it has been. To preclude this on the basis of 
some possible future difficulty in another connection 
would be unjustified. Moreover, we cannot agree 
that the contention has substance because our 
studies show that the group of channels selected for 
future consideration, if higher power is authorized, 
would provide four skywave services throughout 
the nation. By any reasonable interpretation we 
feel the standards of § 307(b) have here been fully 
complied with.” (ff 74 Order of November 21, 1962) 


Statute Involved 


The Communications Act of 1934, as amended, June 19, 
1934, c. 652, Title III, § 303, 48 Stat. 1082; USC. 
Title 47 § 303. 


“Except as otherwise provided in this Chapter, the Com- 
mission from time to time, as public convenience, interest. 
or necessity requires, shall— 

* * * * * * 

(d) Determine the location of classes of stations or in- 
dividual stations; 

* * * * * * 

(g) Study the new uses for radio, provide for experi- 
mental uses of frequencies, and generally encourage the 
larger and more effective use of radio in the public interest: 
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(h) Have authority to establish areas or zones to be 
served by any station;” 


Anp Section 307 


“(a) The Commission, if public convenience, interest, or 
necessity will be served thereby, subject to the limitations 
of this chapter, shall grant to any applicant therefor a sta- 
tion license provided for by this chapter. 


(b) In considering applications for licenses, and modifi- 
cations and renewals thereof, when and insofar as there is 
demand for the same, the Commission shall make such dis- 
tribution of licenses, frequencies, hours of operation, and 
of power among the several States and communities as to 
provide a fair, efficient, and equitable distribution of radio 
service to each of the same.” 


Statement of Points 


I. The Commission’s Allocation of One Additional Sta- 
tion on Each of Thirteen Selected Class I-A Channels 
for Use Within the States Selected Violates the Con- 
gressional Mandate Expressed in § 307(b) of the Act. 


. The Commission’s Selection of the Number of New 
Stations and the Location of Each is Arbitrary, Capri- 
cious, and an Unreasonable Exercise of Administrative 
Discretion Having No Logical Relationship to the 
Facts. 


. The Commission’s Partial Solution to the Basic Issue 
of Higher Power vs. Duplication Forecloses a Final 
Decision in the Public Interest. 


. The Failure of the Commission to Give Effect to House 
Resolution 714 is an Abuse of Administrative Dis- 
cretion. 


Summary of Argument 


§ 307(b) of the Communications Act of 1934, as 
amended, creates a mandate under which the Commission 
is required to make “such distribution of licenses, frequen- 
cies, hours of operation, and of power among the several 
states and communities as to provide a fair, efficient and 
equitable distribution of radio service to each of the same”. 
This, and other sections of the Communications Act, as 
well as the legislative history of the Act and the decisions 
of the Courts sustaining previous Commission actions make 
it abundantly clear that the Commission may, pursuant to 
rule-making proceedings, allocate channels for certain types 
of usage and designate the states and communities within 
which the same may be used. However, the Commission 
cannot, as it has in this case, make an allocation of fre- 
quencies contrary to the statutory mandate. 

The Congressional purpose in enacting the Communi- 
cations Act was to control all interstate communication 
facilities for the benefit of “the public interest, convenience 
and necessity” and, in recognition of the interference prob- 
lem inherent in the nature of radio propagation, to ensure a 
fair and equal distribution among the several states of the 
frequencies selected for such use. Contrary to the basic 
Congressional purpose, the Commission’s limited selection 
of channels is arbitrary and capricious and an unreasonable 
exercise of administrative discretion having no logical 
relationship to the facts. 

Moreover, the Commission has foreclosed itself from 
carrying out the statutory mandate in the future by break- 
ing down a limited selection of channels without simultane- 
ously determining the power and nature of the use that will 
be permitted on the remaining clear channels. The “piece- 
meal” approach to solving the national problem underlining 
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the entire proceedings will thus control the final allocation 
of channels regardless of the public need and rights under 
§ 307(b). 

The Commission’s order erroneously failed to give due 
consideration to H. Res. 714 passed July 2, 1962 which 
expressed the sense of the House of Representatives that 
(1) the Commission was free, notwithstanding a 1938 Sen- 
ate Resolution to the contrary, to authorize power in excess 
of 50 kw, if, after consideration of all pertinent factors, in- 
cluding the objective of providing improved nighttime radio 
service to substantial areas and populations presently re- 
ceiving inadequate nighttime radio service, an increase in 
maximum power is found to be in the public interest, and 
(2) the Commission should not authorize any additional 
full-time stations on any of the 25 Class I-A frequencies for 
a period of a year. 


Argument 
I 


THE COMMISSION’S ALLOCATION OF ONE AD- 
DITIONAL STATION ON EACH OF THIRTEEN SELECTED 
CLASS I-A CHANNELS FOR USE WITHIN THE STATES 
SELECTED VIOLATES THE CONGRESSIONAL MANDATE 
EXPRESSED IN § 307(b) OF THE ACT. 


The Congressional purpose in adopting the Commun- 
ications Act of 1934 was to regulate “interstate and foreign 
commerce in communication by wire and radio so as to make 
[service] available, so far as possible, to all of the people of 
the United States .. .” and, in order to carry out these pur- 
poses, Congress “created a Commission to be known as the 
‘Federal Communications Commission’ . . . which shall exe- 


cute and enforce the provisions of this chapter”.? Congress 


247 USC § 151. 
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specifically empowered the Commission to “determine the 
location of classes of stations or individual stations” and 
granted it authority to “establish areas or zones to be 
served by any station”.® The authority thus granted, how- 
ever, was circumscribed by the mandate that “the Com- 
mission shall make such distribution of licenses, f requencies, 
hours of operation, and of power among the several States 
and communities as to provide a fair, efficient, and equitable 
distribution of radio service to each of the same’”’.‘ 


(Emphasis supplied). 


In the instant proceedings the Commission found: 


“More than half the total land area of the United 
States and perhaps as many as 25,000,000 people 
principally in northern New England, the more 
mountainous regions of the Middle Atlantic States, 
much of the South, the northernmost part of the 
Great Lakes area, within the Great Plains and the 
mountainous areas of the West, and in Alaska are 
estimated to be outside the range of usable night- 
time groundwave service.”* 


On the basis of the need for improved service thus es- 
tablished, the Commission determined to break down thir- 
teen Class I-A channels and assign one additional station 
to each channel for the purpose of creating additional night- 
time groundwave service. 

In the face of the finding that seven geographical areas 
of the United States were without adequate groundwave 
service the Commission elected to place one new station in 
Alaska and all of the others within a single geographical 
area—‘‘the mountainous areas of the West”—and made no 


247 USC § 303(d) and (h). 
447 USC § 307(b). 
596, FCC Order. 


8 


allocation to the other five geographical areas. As to popu- 
lation, the Commission first having found that “perhaps as 
many as 25 million people” were outside of the range of the 
usable nighttime groundwave service, placed all of the new 
stations in areas which contain a total population of less 
than one million and made zo allocations to the areas within 
which reside the remaining 24 million who do not receive 
nighttime groundwave service. Such a selection of chan- 
nels and locations is contrary to the public interest and 
a violation of the Congresisonal mandate expressed in 
§ 307(b) of the Act. 


0 


THE COMMISSION’S SELECTION OF THE NUMBER OF 
NEW STATIONS AND THE LOCATION OF EACH IS ARBI- 
TRARY, CAPRICIOUS, AND AN UNREASONABLE EXER- 
CISE OF ADMINISTRATIVE DISCRETION HAVING NO 
LOGICAL RELATIONSHIP TO THE FACTS. 


The Commission found that as a result of the develop- 
ment of new techniques involving the use of directional 
antennas with a high degree of suppression, it was now 
possible to protect the service areas of co-channel stations 
and therefore it is: 


“now possible, particularly in the case of Class I-A 
stations located in or near the northeast portion of 
the country, to assign additional co-channel un- 
limited time stations to provide needed service at 
distant locations, while preserving the capacity of 
the present station to provide a usable signal over 
wide primary and secondary service areas.’” 


®Amended Rules § 3.22, Assignment of Class II-A Stations, § 4, 
Appendix, FCC Order. 


7913 of FCC Order. 
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Notwithstanding this finding the Commission allocated a 
single Class II-A station to each of the thirteen Class I-A 
channels. The record amply proves (and the Commission 
reaches no conclusion to the contrary) that under the pre- 
sent state of the art as many as eight additional Class II 
stations could be assigned to some of the Class I-A channels 
by proper selection of location, power, and directional 
antennas, and they could furnish mutual protection to the 
existing Class I-A station and to each other. Failure to 
make such allocation, having first decided to break down 
thirteen Class I-A channels violates § 303(g) of the Act 
directing the Commission to “generally encourage the larger 
and more effective use of radio in the public interest”,® and 
is contrary to the public interest. 


m 


THE COMMISSION’S PARTIAL SOLUTION TO THE 
BASIC ISSUE OF HIGHER POWER vs. DUPLICATION FORE- 
CLOSES A FINAL DECISION IN THE PUBLIC INTEREST. 


The Commission first found that approximately 25 mil- 
lion people living in seven distinct geographical areas of 
the United States received no nighttime groundwave service 
and improvement of such service would be achieved only 
through a more efficient use of the clear channels. One 
method was to increase the power of the Class I-A stations 
to provide an improved skywave signal. The conflicting 
view contended for an increase in the number of unlimited 
time stations on the clear channels. “The clear channel 
inquiry was instituted against this background of conflict 
between the basic alternatives of higher power vs. duplica- 
tion.”® The Commission decided to break down thirteen of 


847 USC § 303(g). 
°78 of FCC Order. 
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the clear channels as a partial solution of the basic issue but 
did not decide whether or not increased power would be 
authorized for use by the remaining twelve clear channels. 
As a result of this partial decision, high power cannot be 
used on any of the thirteen clear channels to which Class 
II-A stations have now been assigned because such in- 
creased power would result in destructive interference. 

WBZ (Boston, Massachusetts), operated on 1030 kc, 
is the only clear channel station in the six states comprising 
the New England geographical area, found by the Com- 
mission to be one of the seven geographical areas receiving 
inadequate nighttime groundwave service. Amended Rule 
§ 3.22 assigns a Class II-A station on this frequency in 
the state of Wyoming. Therefore, contrary to the provi- 
sions of § 307(b) of the Act, this allocation forecloses the 
Commission from ever authorizing power substantially in 
excess of 50 kw for use in the New England geographical 
area. It is no answer to say that as a matter of procedure 
the Commission rule is subject to waiver upon petition 
showing good cause since Station WBZ will not be able, as 
a practical matter, to use high power for the purpose of 
improving its service to the presently underserved areas 
located in the six states comprising the New England geo- 
graphical area. 


IV 


THE FAILURE OF THE COMMISSION TO GIVE EFFECT 
TO HOUSE RESOLUTION 714 IS AN ABUSE OF ADMINIS- 
TRATIVE DISCRETION. 


The Federal Communications Commission is a creature 
of Congress through which Congress attempts to carry out 
the “public convenience, interest, and necessity” by main- 
taining control of the United States over all channels of 
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interstate and foreign radio transmission. The desire of 
Congress to maintain continuing supervision is clearly 
established by the Act and particularly evident by the de- 
tailed annual reports the Commission is required to make 
to Congress.” 

The Commission gave recognition to this Congressional 
supervisory authority when, in 1938, it adopted rules estab- 
lishing a maximum radio power of 50 kw following the 
adoption of a resolution by the Senate that it was the sense 
of the Senate that such should be the power limitation. 

On July 2, 1962 the House of Representatives passed 
Resolution 714 which expressed the sense of the House of 
Representatives that 


1. The Commission was free, notwithstanding the 
1938 Senate resolution to the contrary, to authorize 
power in excess of 50 kw, if after consideration of 
all pertinent factors, including the objective of pro- 
viding improved nighttime radio service to sub- 
stantial areas and populations presently receiving 
inadequate nighttime radio service, an increase in 
maximum power be found to be in the public interest, 
and 


The Commission should not authorize any additional 


fulltime station on any of the 25 Class I-A frequen- 
cies for a period of a year.” 


Admittedly a resolution of the House of Representatives 
does not have the effect of law. However, the Commission’s 
recognition of a resolution adopted by the Senate in 1938 
and its failure to recognize the resolution by the House of 
Representatives adopted in 1962 is not only inconsistent, 
but, in the latter case, so unresponsive to the basic purposes 
and control provisions of the Communications Act as to 
constitute an abuse of administrative discretion. 


1047 USC § 154(k). 
11] Pike & Fischer RR p. 10:175. 
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CONCLUSION 


The Commission may classify stations and determine 
their locations and power provided that such determinations 
conform to the requirements of the Communications Act 
of 1934. In this case, the Commission: (1) failed to carry 
out the Congressional mandate requiring a fair, efficient, 
and equitable distribution among the several States and 
communities; (2) foreclosed a future decision on the use of 
higher power in accordance with the Act by presently re- 
moving thirteen clear channels from such consideration; 
and (3) abused its administrative discretion by failing to 
give effect to House Resolution 714. Accordingly, we sub- 
mit to this Court that the decision of the Commission should 
be reversed and set aside. 


Respectfully submitted, 
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STATEMENT OF QUESTION PRESENTED | 


Did the Commission's Orders adopted September 13, 1961 and 


November 21, 1962 in Docket 6741 terminating a proceeding commenced 
as a general hearing to resolve issues, among others,’ raised by the fact 
that large areas of the U.S. were without primary standard broadcast 
service and by applications for power in excess of 50 kw and for operation 
of additional stations on Class I-A Clear Channel erequencies: 

(a) Violate Section 307(b) or Section 303(f) of the 
Communications Act by authorizing one additional station to 
operate as and night on each of 13 of the 25 Class I-A 
frequencies and by refusing to amend the rule: limiting the 
power of Class I-A stations to 50 kw, thus providing improved 
nighttime service to a maximum of only 600, 000 of the over 

| 
25 million people living in over half of the land area of the 
continental U.S. who do not receive a single deceptable night- 
time primary service and denying improved nighttime service 
to almost 25 million people by refusing to authorize Class I-A 
stations to operate with power in excess of 50 kw? 

(b) Erroneously fail to give due consideration to 
H. Res. 714 passed July 2, 1962 which gesceddoa the sense of 
the House of Representatives that (1) the Combatenion was free, 
notwithstanding a 1938 Senate Resolution to the contrary, to 


authorize power in excess of 50 kw, if found to be in the public 


(i) 


interest, and (2) the Commission should not authorize any 
additional fulltime stations on any of the 25 Class I-A frequen- 
cies for a period of a year so that the Commission would have 


an opportunity to reconsider its September 13, 1961 Order in 


light of H. Res. 714 and so that Class I-A stations would have 


an opportunity to file applications for higher power? 
| 
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On Appeal from a Decision and Order of the 
Federal Communications Commission 


BRIEF OF WESTINGHOUSE BROADCASTING 
COMPANY, INC., INTERVENOR 


STATEMENT OF THE CASE 


The case arises out of a proceeding instituted by the Commission 


: | 
on February 20, 1945, largely as a result of insistant claims that the 


clear channel concept of permitting only one station to operate at night 
| 


- on 25 of the 107 channels available for standard broadcasting is wasteful 


of available spectrum space and otherwise not in the best interests of 


efficient utilization of the frequencies involved. Intervenor submitted 
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comments pursuant to the Public Notices released by Commission. 

On September 13, 1961 the Commission issued a final Report and 
Order amending'its Rules relating to the classification, location and use 
of the Class I-A channels. 1/ In particular, the Commission amended 
Rule §3. 22 assigning one Class II-A station to each of the thirteen 
channels therein listed with the Class II-A station to be located in the 
Western state designated in the table of assignments. Intervenor is the 
licensee of three Class I-A stations enumerated in the table of assign- 
ments: 1020 kc, KDKA (Pittsburgh); 1030 kc, WBZ (Boston); and 1100 kc, 
KYW (Cleveland), on which frequencies one Class II-A station was assigned 
for use in New Mexico, Wyoming and Colorado, respectively. The 
Commission declined to change the rules affecting the use of the remaining 
twelve Class I-A channels and specifically declined to remove the maximum 
power limitation of 50 kilowatts applicable to all stations. 

Intervenor petitioned the Commission for reconsideration on the 
ground that the Commission's order was a violation of §307(b) of the 
Communications Act of 1934, as amended. Intervenor contended that the 
allocation of a single Class II-A station to each of the thirteen Class I-A 
channels was an inefficient and wasteful use of spectrum space; that the 
location selected by the Commission for each of the additional stations did 


not constitute an equitable distribution of radio frequencies among the 


1/ This order will be the one to which reference is made in this brief 
unless indicated to the contrary. 


ate 


several states; and that a breakdown of the thirteen selected Class I-A 
channels accompanied by a refusal to remove the power limitations on 


the remaining twelve Class I-A channels foreclosed the Commission from 


ever making a "fair, efficient and equitable distribution" ie. “of power 


among the several states" as required by §307(b) if and when the 


Commission should authorize higher power on some frequencies. 


The Commission rejected Intervenor's contention and in doing so 
| 


"The Commission is very much cognizant of 307(b) considerations 
and every effort has been made to secure a fair, efficient and 
equitable distribution of facilities consistent with the achievement 
of the goals sought. In point of fact, an underlying consideration 
of this whole proceeding has been to bring service to areas now 
lacking in it--which is simply another way of saying we are trying 
to make the distribution more fair, efficient and equitable than it 
has been. To preclude this on the basis of some possible future 
difficulty in another connection would be unjustified. Moreover, 
we cannot agree that the contention has substance because our 
studies show that the group of channels selected for future con- 
sideration, if higher power is authorized, would provide four 
skywave services throughout the nation. By any reasonable 
interpretation we feel the standards of §307(b) have here been 
fully complied with."' (374 Order of November 21, 1962) 


SUMMARY OF ARGUMENT 


§307(b) of the Communications Act of 1934 as amended creates a 


mandate under which the Commission is required to make "such distri- 


bution of licenses, frequencies, hours of operation, and of power among 
| 

the several states and communities as to provide a fair, efficient and 

equitable distribution of radio service to each of the same". This, and 
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other sections of the Communications Act, as well as the legislative 
history of the Act and the decisions of the Courts sustaining previous 
Commission actions make it abundantly clear that the Commission may, 
pursuant to rule-making proceedings allocate channels for certain types 
of usage and designate the states and communities within which the same 
may be used. However, the Commission cannot, as it has in this case, 
make an allocation of frequencies contrary to the statutory mandate. 

The Congressional purpose in enacting the Communications Act 
was to control all interstate communication facilities for the benefit of 
"public interest, convenience and necessity" and, in recognition of the 
interference problem inherent in the nature of radio propagation, to 
ensure a fair and equal distribution among the several states of the 
frequencies selected for such use. Contrary to the basic Congressional 
purpose, the Commission's limited selection of channels is arbitrary and 
capricious and an unreasonable exercise of administrative discretion 
having no logical relationship to the facts. 

Moreover, the Commission has foreclosed itself from carrying out 
the statutory mandate in the future by breaking down a limited selection of 
channels without simultaneously determining the power and nature of the 
use that will be permitted on the remaining clear channels. The "piecemeal" 
approach to solving the national problem underlining the entire proceedings 


will thus control the final allocation of channels regardless of the public 


need and rights under §307(b). 


The Commission's order erroneously failed to give due consideration 
i 


: 
to H. Res. 714 passed July 2, 1962 which expressed the sense of the House 
of Representatives that (1) the Commission was free, notwithstanding a 
| 
1938 Senate Resolution to the contrary, to authorize power in excess of 


50 kw, if, after consideration of all pertinent factors, including the 


objective of providing improved nighttime radio service to substantial 


areas and populations presently receiving inadequate nighttime radio 
: | 
service, an increase in maximum power is found to be in the public in- 
terest, and (2) the Commission should not authorize any. additional full- 
| 
. | 


time stations on any of the 25 Class I-A frequencies for a period of a year. 
| 


ARGUMENT 


IT 
‘THE COMMISSION'S ALLOCATION OF ONE ADDITIONAL 
STATION ON EACH OF THIRTEEN SELECTED CLASS I-A 
CHANNELS FOR USE WITHIN THE STATES SELECTED 
VIOLATES THE CONGRESSIONAL MANDATE EXPRESSED 
IN §307(b) OF THE ACT. 


The Congressional purpose in adopting the Communications Act of 
1934 was to regulate "interstate and foreign commerce in communication 
| 
by wire and radio so as to make available, so far as possible, to all of the 


| 
people of the United States ... “and, in order to carry out these purposes, 
Congress "created a Commission to be known as the 'Federal Communi- 


cations Commission' ... and which shall execute and enforce the pro- 


visions of this chapter". 2/ Congress specifically empowered the 


P| 47 USCA §151. 


Commission to "determine the location of classes of stations or individual 
stations; and granted it authority to "establish areas or zones to be 
served by any station". 3/ The authority thus granted, however, was 
circumscribed'by the mandate that ''the Commission shall make such 
distribution of licenses, frequencies, hours of operation, and of power 
among the several States and communities as to provide a fair, efficient, 
and equitable distribution of radio service to each of the same"'. 4/ 
(Emphasis supplied). 

In the instant proceedings the Commission found:: 

"More than half the total land area of the United States and 

perhaps as many as 25,000,000 people principally in northern 

New England, the more mountainous regions of the Middle 

Atlantic states, much of the South, the northernmost part of 

the Great Lakes area, within the Great Plains and the 


mountainous areas of the West, and in Alaska are estimated 
to be outside the range of usable nighttime groundwave service. "5/ 


On the basis of the need for improved service thus established, the 
Commission determined to break down thirteen Class I-A channels and 
assign one additional station to each channel for the purpose of creating 
additional nighttime groundwave service. 

In the face of the finding that seven geographical areas of the 


United States were without adequate groundwave service the Commis sion 


elected to place onenew stationin Alaska and all of the others withina single 


3/ 47 USCA §303(d) and (h) 
4f 47 USCA §307(b) 
5/ 96, FCC Order 


geographical area--"the mountainous areas of the West''4-and made no 


allocation to the other five geographical areas. As to population, the 


Commission first having found that ''perhaps as many as 25 million 


people" were outside of the range of the usable nighttime groundwave 


service, placed all of the new stations in areas which contain a total 


population of less than one million and made.no allocations to Dee areas 


within which reside the remaining 24 mition who do not receive nighttime 


ground wave service. 6/ Such a selection of channels and locations is 


contrary to the public interest and a violation of the Congressional man- 


date expressed in §307(b) of the Act. 


0 


| 
| 
THE COMMISSION'S SELECTION OF THE NUMBER OF NEW 
STATIONS AND THE LOCATION OF EACH IS ARBITRARY, 
CAPRICIOUS, AND AN UNREASONABLE EXERCISE OF 
ADMINISTRATIVE DISCRETION HAVING NO LOGICAL 
RELATIONSHIP TO THE FACTS. 

| 


The Commission found that as a result of the development of new 


techniques involving the use of directional antennas with a high degree of 


suppression, it was now possible to protect the service areas of co-channel 
stations and therefore it is: 


"now possible, particularly in the case of Class c A stations 
located in or near the northeast portion of the country, to 


6/ Amended Rules §3. 22, Assignment of Class II-A SHARE: 
§4, Appendix, FCC order, 
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assign additional co-channel.: unlimited time stations to 

provide needed service at distant locations, while pre- 

serving the capacity of the present’ _ station to provide 

a usable signal over wide primary and secondary service 

areas. "7/ 
Notwithstanding this finding the Commission allocated a single Class I-A 
station to each of the thirteen Class I-A channels. The record amply 
proves (and the Commission reaches no conclusion to the contrary) 
that under the present state of the art as many as eight additional 


Class II sthtions could be assigned to some of the Class I-A channels 


by proper selection of location, power, and directional antennas, and 


they could furnish mutual protection to the existing Class I-A station and 


to each other. Failure to make such allocation, having first decided to 
break down thirteen Class I-A channels violates §303(g) of the Act 
directing the Commission to "generally encourage the larger and more 
effective use of radio in the public interest", 8/ and is contrary to the 


public interest. 
Il 


THE COMMISSION'S PARTIAL SOLUTION TO THE BASIC 
ISSUE OF HIGHER POWER vs. DUPLICATION FORECLOSES 
A FINAL DECISION IN THE PUBLIC INTEREST. 


The Commission first found that approximately 25 million people 


living in seven distinct geographical areas of the United States received no 


Z/ 913 of FCC Order. 
8/ 47 USCA §303(g). 


nighttime groundwave: service and. improvement of such service would 


be achieved only through a more efficient use of the clear channels.. One 


method was to increase the power of the Class I-A stations to provide an 


improved skywave signal. The conflicting view contended for an increase 


in the number of unlimited time stations on the clear channels. "The 


clear channel inquiry was instituted against this background of conflict 
between the basic alternatives of higher power vs. duplication. "9/. The 


Commission decided to break down thirteen of the clear channels asa 
| 


partial solution of the basic issue but does not decide whether or not 
increaséd power would be authorized for use by the remaining twelve 


clear channels. As a result of this partial decision, high power cannot 


be used on any of the thirteen clear channels to which Class II-A stations 
| 
have now been assigned because such increased power would result in 


destructive interference. 


WBZ (Boston, Massachusetts), operated on 1030 kc, is the only 


clear channel station in the six states comprising the New England geo- 
graphical area, found by the Commission to be one of the seven geo- 
graphical areas receiving inadequate nighttime groundwave service. 
Amended Rule §3. 22 assigns a Class II-A station on this frequency in 
the state of Wyoming. Therefore, contrary to the provisions of §307(b) 


of the Act, this allocation forecloses the Commission from ever 


authorizing power substantially in excess of 50 kw for use in the New 


9 98 of FCC Order. 


England geographical area. It is no answer to say that'as a matter of 
procedure the Commission rule is subject to waiver upon petition showing 
good cause since Station WBZ will not be able, as a practical matter, to 
use high power for the purpose of improving its service to the presently 
underserved areas located in the six states comprising the New England 


geographical area. 
IV 


THE FAILURE OF THE COMMISSION TO GIVE EFFECT 
TO HOWE RESOLUTION 714 IS AN ABUSE OF ADMINIS- 
TRATIVE DISCRETION. 


The Federal Communications Commission is a creature of 


Congress through which Congress attempts to carry out the "public 


convenience, interest, and necessity" by maintaining control of the 
United States over all channels of interstate and foreign radio trans- 
mission. The desire of Congress to maintain continuing supervision 

is clearly established by the Act and particularly evident by the detailed 
annual reports the Commission is required to make to Congress. 10/ 

The Commission gave recognition to this Congressional super- 

visory authority when, in 1938, it adopted rules establishing a maximum 
radio power of 50 kw following the adoption of a resolution by the Senate 


that it was the sense of the Senate that such should be the power limitation. 


10) 47 USCA §154(k) 


On July 2, 1962 the House of Representatives passed Resolution 


714 which expressed the sense, of the House of Representatives that 


1. The Commission was free, notwithstanding in 1938 
the Senate resolution to the contrary, to! authorize 
power in excess of 50 kw, if after consideration of 
all pertinent factors, including the objective of 
providing improved nighttime radio service to 
substantial areas and populations presently receiving 
inadequate nighttime radio service, an increase in 
maximum power, be found to be in the public interest, 
and | 

The Commission should not authorize any additional 

fulltime station on any of the 25 Class I+ A frequencies 

for a period of a year. 11/ 


Admittedly a resolution of the House of Representatives does not 
have the effect of law. However, the Commission's recognition ofa 
resolution adopted by the Senate in 1938 and its failure to recognize the 
_ resolution by the House of Representatives adopted in 1962 is not only 
inconsiacant but, in the latter case, so unresponsive to the basic pur- 
poses and control provisions of the Communications Act as to constitute 


an abuse of administrative discretion. 


CONCLUSION | 
| 
| 
| 
The Commission may classify stations and determine their locations 
and power provided that such determinations conform to the requirements 


of the Communications Act of 1934. In this case, the Commission: 


u/ 1 Pike & Fischer RR p. 10:175 
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(1) failed to carry out the mandate requiring a fair, efficient, and equitable 


distribution among the several States and communities; (2) foreclosed a 


future decision on the use of higher power in accordance with the Act by 

presently removing thirteen clear channels from such consideration; and 
| 

(3) abused its administrative discretion by failing to give effect to House 


Resolution 714. Accordingly, we submit to this Court that the decision of 


the Commission should be reversed and set aside. 


Respectfully submitted, | 


WESTINGHOUSE BROADCASTING 
COMPANY, INC. 

40 Wall Street 
New York 5, New York | 


JOHN W. STEEN, 
Counsel 
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